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SUMMARY of CHANGE

DA PAM 27-162
Claims Procedures

This major revision, dated 21 March 2008--

o Restructures by grouping to the extent possible all information on a single
topic in one place, and adds cross referencing where it is not. Separates, to
the extent possible, policy and procedural guidance, retaining procedure in
this publication and moving policy to AR 27-20 (chaps 1, 2, 13, and 14.)

o Clarifies, streamlines, regroups, and restates information about purpose,
roles, and responsibilities within the Army claims system (chap 1).

o Revises and updates guidance on disclosure of information (para 1-19).
o Revises and updates guidance on disaster claims planning (para 1-21).

o Implements a requirement for preparation of a serious incident report when
serious personal injury, death, or major property damage may possibly give
rise to a claim against the United States (para 2-1c).

o Adds information about reviewing claims with attention given to compliance
with state law requirements (para 2-7b).

o Clarifies the application of the statute of limitations when claims are
revised or amended or new claims are filed after denial or final offer (para 2-
8).

o Expands the special instructions pertaining to the mirror file system
regarding placement of the original claim form upon file retirement (para 2-
12c).

o Substantially rewrites guidance on the use of small claims procedures (para
2-14) .

o Regroups and updates guidance pertaining to determining the correct statute
(para 2-15).

o Restates much of the guidance pertaining to claims by contractors for loss or
damage to their property (para 2-15g).

o Clarifies and expands much of the guidance pertaining to postal claims (para
2-151i) .



Adds guidance on how to process claims resulting from damage to rental
vehicles (para 2-15k(2) and 2-62Db).

Adds guidance on how to determine if certain claims should be paid as trespass
or real estate claims (para 2-15m(1l)).

Revises, updated, and expanded guidance pertaining to the Meritorious Claims
Act (para 2-17d(3)) .

Adds more related remedy statutes (para 2-17h).

Adds guidance pertaining to additional information to elicit during claimant
interview when a structured settlement may be possible (para 2-23b(10(g)) .

Adds requirement to use a digital camera for auto accident scene
investigations and provides more specific instructions about the pictures
that should be taken. Adds discussion and requirements related to vehicle
inspections including crash data recorders (black boxes) (para 2-25).

Substantially revises initial guidance related to premises liability claims
(para 2-27a(1l) and (2)).

Adds information pertaining to AR 40-68 and its significance to medical
malpractice claims investigations (para 2-34Db).

Adds guidance on notice and inspection requirements for defective medical
devices giving rise to a claim (para 2-341).

Adds guidance pertaining to the handling of media requests for information
about medical malpractice claims (para 2-341i).

Adds guidance regarding Department of Justice policy requiring that damage to
bailed property is excluded by the FTCA exclusion for interference with
contractual rights (para 2-39h(6)).

Adds requirement that where state law mandates that an affidavit of merit or
medical expert opinion be included to file a medical malpractice claim,
claimant be so informed in writing prior to final action (para 2-49d(5)).

Adds guidance about Military Claims Act prohibition of claims for a child’s
loss of a parent’s consortium (para 2-55e).

Adds and updates guidance about the types of losses under wrongful death
claims (para 2-55).

Expands guidance related to calculating the value of a property damage loss
(para 2-56Db) .

Requires that structured settlement agreements be prepared in coordination
with the USARCS representative (para 2-63).

Clarifies and updates information pertaining to settlement or approval
authority (para 2-69).



Provides instructions for the use of other than standard settlement
agreements, including significant revisions to sample settlement agreements
posted to the USARCS Web site (para 2-73).

Provides additional guidance on reaching and tendering final offers (paras 2-
74b and c)) .

Adds certain language requirements to be included in final offers in certain
circumstances (para 2-75c) .

Updates guidance pertaining to payment documents (para 2-81).

Clarifies payment limitations and procedures for non-combat activity claims
(para 3-3b(1)).

Clarifies application of the Military Claims Act to claims for rent,
utilities, custodial services and incidental damages (para 3-3e).

Clarifies application of the Military Claims Act to claims arising in the
Federal Republic of Germany and Korea (para 3-4a(l)) and restates the
preemptive nature of a status of forces agreement (SOFA) remedy for certain
claims (para 3-4a(2)).

Clarifies the limitation of only one claim permitted for wrongful death per
incident under the Military Claims Act (para 3-5Db).

Clarifies application of the combat activity exclusion under claims payable
under the Foreign Claim Act (para 10-3Db).

Expands information about solatia payments and moves this information from
chapter 13 to chapter 10 (para 10-10).

Increases the settlement authority for heads of area claims office and chiefs
of command claims services to pay up to $40,000 (para 11-2d).

Clarifies the current rule that only the Commander, USARCS of Chief,
Personnel Claims and Recovery Division, USARCS can determine that a loss was
due to extraordinary circumstances thereby permitting payment up to $100,000
(para 11-2b) .

Changes the rules for processing personnel claims that may have arisen out of
the Foreign Military Sales program (para 11-3c).

Eliminates provisions on special handling of claims from Corps of Engineers
personnel in the Middle East and from AMC personnel (para 11-3c).

Clarifies the rule that if a claimant is transferring from one military
service to another, the gaining service is responsible for paying the claim,
regardless of which service’s funds pay for the shipment of the claimants
goods (para 11-4Db).

Permits claims offices to enter other service claimant information into the
database (11-41).



Changes the rules for processing of claims from soldiers who are absent
without leave (AWOL) (para 11-4k).

Changes the rules for processing soldiers whose goods are lost or damaged in
shipment following a sentence to confinement. Such claims will no longer be
paid under the Personnel Claims Act but may still be paid under the Military
Claims Act if negligence by government personnel caused the loss (para 11-
4k) .

Changes the rule for payment under the Personnel Claims Act for damage from
balls escaping from the field of play (para 11-5c(3)).

Establishes a new rule that claims for mold or mildew damage in quarters are
not payable under the Personnel Claims Act but may be payable under the MCA
(para 11-5c¢(3)) .

Clarifies the rule on securing high value, easily pilfered item, to make it
clear that there is no “double lock” rule. Rather all facts and circumstances
must be considered to determine if the claimant acted reasonably in secure
stolen items (11-5c(4)).

Establishes a new rule that it is reasonable to keep a limited amount of sports
equipment in the trunk of a privately owned vehicle (POV) for extended periods
(para 11-5c(4) (h) .

Clarifies the Army’s position that privatized quarters on an installation in
the United States may be treated as “assigned or provided in kind” so that
losses at those quarters are payable, but advises claims offices to seek
guidance on USARCS if they receive such a claim (para 11-5d(1)).

Includes the requirement that loss or damage to vehicles, even when used for
the convenience of the government, is due to extraordinary hazards to be
compensable (para 11-5h(1)).

Excludes losses to vehicles, being used to travel from one permanent duty
station to another, from shipment claims for the purposes of maximum
allowance tables and insurance requirements (para 11-5h).

Clarifies rules on claims for loss or damage from Self Procured Moves, whether
do-it-yourself-moves of private contracts with commercial moving companies
(para 11-5e(2)).

Clarifies the rule that claims for damage to a POV that is being driven to or
from a vehicle processing center for overseas shipment may be payable (para
11-5h(2)) .

Provides new guidance on paying for items that are being held by law
enforcement agencies as evidence. Establishes rule that non-essential items
will not be considered “lost” to the claimant unless they are held more than 60
days (11-5k).

Clarifies the rules on paying for damage to vehicles rented on government
orders (paras 11-5h(1l) and 11-6k).



Clarifies that only the Commander, USARCS of the Chief, Personnel Claims &
Recovery Division, USARCS can determine if “good cause” exists during time of
war or armed conflict to extend the two year statute of limitations on filing
of Personnel Claims Act claims (para 11-7a).

Directs the new guidance to the claims offices to make sure claims
instructions are clear about what is needed to file a claim to meet the 2-year
filing deadline, and what must be filed to fully support a claim (para 11-7b).

Provides new guidance on which offices should handle claims from Army
personnel assigned to embassies (para 11-9e).

Clarifies the responsibilities of the originating claims office to fully
adjudicate claims prior to transfer (para 11-101).

States the policy that was announced in 2003 that claimants do not need to file
against private insurance on claims for loss or damage to goods in shipment or
storage (paras 11-11 and 11-21a).

States the policy that the carrier has the right to claim salvage on all
shipment delivered in the United States, not just domestic shipments (para
11-143(2)) .

Clarifies the rule on waiver of the maximum allowable limit on the basis of
good cause by listing several examples of situations that will normally
constitute good cause for waiver (para 11-14b(2)).

Changes the rule that military uniforms are not depreciated. Depreciation
will now be taken on claims for loss of uniforms (para 11-14g(6)).

Establishes a new rule that claimants do not have to provide substantiation of
the value or repair cost for any item on a claim on which the total amount
claimed is $500 or less (para 11-14h).

Clarifies the basis for denying claims because of the claimant failure to give
timely written notice of loss or damage during shipment or storage (para 11-
141) .

Moves the guidance on mobile home claims from this pamphlet to the USARCS Web
site (para 11-14i(e6)).

Now includes an explanation of the Global POV Contract process for shipping
POVs and provides more detailed guidance on processing claims of transit loss
or damage to POVs (para 11-14p).

Increases from $2,000 to $5,000 the amount that claims judge advocates and
claims attorneys can approve as emergency partial payments (para 11-18).

States that the Chief, Office of the Judge Advocate, U.S. Forces Korea
(Claims), has the same authority to act on requests for reconsideration as the
Commander, USARCS and the Chief, U.S. Army Claims Service, Europe (para 11-
20g(3)) .

Clarifies the policy on calculating shared liability with the carrier on Code
5, Code T and Code J shipments (para 11-26b(2) (b)).



Clarifies the rule that insurance company “hold-backs” on full replacement
value policies must be considered when determining whether the claimant has
been fully compensated by private insurance (para 11-29c).

Gives more detailed guidance on resolving direct procurement method (DPM)
carrier recovery claims through the contracting officer in the event of an
impasse (para 11-32e).

Gives more detailed explanation of the DPM process for shipping household
goods and the liability of DPM carriers (para 11-32).

Gives more detailed guidance on processing clams for lost or damaged
accompanied baggage, including the requirement that claimants must file a
claim with the airline, or bus company before filing with the government (para
11-33).

Changes the cost-effective limit at which recovery claims will be asserted
against carrier from $25 to $50 (para 11-35).

Provides new guidance on recouping payments from claimants, including a new
policy that any recoupment action against a claimant who is not on active duty
must be sent to USARCS for involuntary collection (para 11-37).

Implements new procedures for actions to recoup payments from claimants also
includes new formats for demand letters and claimants’ response that comply
with the Federal Debt Collection Act (para 11-37).

Adds information regarding application of the federal agency test for claims
arising at or in connection with non-appropriated fund activity
instrumentality activities or facilities (para 12-1£f(1)).

Adds information about investigation of claims arising at family child care
provider homes (para 12-9f(2) (a) (1)) .

Revises the current automated procedures for office administration and claims
management (chap 13).

States importance of identifying the correct claim’s statute for purposes of
entering claims into one of the automated claims databases (para 13-1le).

Expands discussion on initial administrative processing of claims from other
services (para 13-1g).

Rearranges, expands, and clarifies procedures for transferring of claims
responsibility or files (para 13-2).

Rearranges, expands, and updates guidance on claims files’ organization and
maintenance, adding information on establishment of files for potentially
compensable events (para 13-3).

Expands requirement to use certified or registered mail not just on all final
actions, but also when sending acknowledgment letters, 30 or 60-day letters,
any correspondence that includes HIPAA related documents, and so forth (para
13-5).



Merges information formerly contained in Chap 13, Section III, Affirmative
Claims, into other paragraphs in the chapter designating by subparagraphs
when information pertains only to affirmative claims (chap 13, former Section
III).

Updates guidance on how to close abandoned or withdrawn claims, retaining
this information in DA Pam 27-162 and removing the guidance on claims files’
retention and disposal to AR 27-20 (para 13-4).

Provides additional information concerning recovery theories (paras 14-1 and
14-2) .

Provides additional instructions regarding third party liability assertions
of property damage claims for non-appropriated fund property (para 14-3c).

Requires use of the Affirmative Claims Management Program database (para 14-
6c) .

Adds additional claims investigation techniques and resources (para 14-8).
Clarifies methodology for military pay calculations (para 14-9b(3) (c)) .

Documents higher settlement amounts for compromise, waiver, or termination of
affirmative claims (para 14-11).

Distinguishes between medical care recovery waiver and compromise (para 14-
11b) .

Provides instructions for actions to take when tortfeasors are charged with
crimes (para 14-12c).

Provides additional instructions on installment payments (para 14-12a).

Provides a much more complete listing of required and related publications
and prescribed and referenced forms (app A).

Adds appendix B, a complete list of all claims processing resources grouped
according to their application and subject area as relates to claims
processing (app B) .

Updates and corrects all references to the U.S. Code, regulatory and
administrative materials throughout the publication.

Removes materials previously included as figures and refers the reader to the
USARCS Web site where these materials are now posted. Reviews and updates all
resource materials throughout the publication.

Examines thoroughly the impact of the Health Insurance Portability and
Accountability Act (HIPAA) on claims processing policies and adds text
references to and discussion of HIPAA where deemed necessary throughout the
publication.
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History. This publication is a major
revision.

Summary. This pamphlet sets forth pro-
cedures for investigating, processing, and
settling claims against, and in favor of,
the United States. This publication is in-
tended to be read and used in conjunction
with AR 27-20, which sets forth guiding
legal principles and poalicy.
Applicability. This pamphlet applies to
the Active Army, the Army National
Guard/Army National Guard of United

States, the U.S. Army Reserve, the De-
partment of Defense civilian employees
under certain circumstances, unless other-
wise stated. In countries where the U.S.
Army has been assigned single-Service
claims responsibility, this pamphlet ap-
plies to claims generated by the other
armed services. During mobilization, pro-
cedures in this publication may be modi-
fied to support policy changes, as
necessary.

Proponent and exception authority.
The proponent of this pamphlet is The
Judge Advocate General. The proponent
has the authority to approve exceptions or
waivers to this pamphlet that are consis-
tent with controlling law and regulations.
The proponent may delegate this approval
authority, in writing, to a division chief
within the proponent agency or its direct
reporting unit or field operating agency, in
the grade of colonel or the civilian equiv-
aent. Activities may request a waiver to
this pamphlet by providing justification
that includes a full analysis of the ex-
pected benefits and must include formal
review by the activity’'s senior legal offi-
cer. All waiver requests will be endorsed
by the commander or senior leader of the

requesting activity and forwarded through
their higher headquarters to the policy
proponent. Refer to AR 25-30 for specific
guidance.

Suggested improvements. Users are
invited to send comments and suggested
improvements on DA Form 2028 (Recom-
mended Changes to Publications and
Blank Forms) directly to the Commander,
U.S. Army Claims Service, 4411 Llewel-
lyn Avenue, Fort Meade, MD
20755-5360.

Distribution. This publication is availa
ble in electronic media only and is in-
tended for command levels B, C, D, and
E for the Active Army, the Army Na
tiona Guard/Army National Guard of the
United States, and the U.S. Army
Reserve.
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Chapter 1
Army Claims System

1-1. Purpose

a. Purpose. This publication explains and implements the policies contained in Army Regulation (AR) 27-20. It
describes the procedures and responsibilities for investigating, processing, and settling claims arising from, or related
to, military operations and activities against, and in favor of, the United States, under the authority conferred by
statutes, regulations, international and interdepartmental agreements and Department of Defense (DOD) directives. This
text is intended to ensure that claims are investigated properly, analyzed fully, adjudicated objectively and fairly, and
paid or denied; or that collection action is initiated as may be appropriate.

b. Relationship of this publication to AR 27-20. To the extent possible and for ease of reference, the chapter and
paragraph numbers in this publication correspond with the chapter and paragraph numbers used in AR 27-20.
Complete correspondence is not possible since this publication contains much more information and implementing
guidance than does AR 27-20. Readers will find, however, that both texts follow the same general order in presenting
their subjects.

1-2. References
Required and related publications and prescribed and referenced forms are listed in appendix A.

1-3. Explanation of abbreviations and terms
Abbreviations and special terms used in this regulation are explained in the glossary.

1-4. Claims authorities

a. General. See AR 27-20, paragraph 1-4 for a complete list of federal statutes under which claims are processed
under this publication.

b. Additional authoritative materials for claims processing. There are some additional authoritative materials for the
processing of claims, mostly of an administrative nature. For a complete listing of al of the supplementary and
authoritative materials relevant to claims processing under this publication (as well as under AR 27-20) see appendix
B.

1-5. Command and organizational relationships
See aso AR 27-20, paragraph 1-5.

a. Creation of an overseas command claims service.

(1) When the Army Command (ACOM), Army Service Component Command (ASCC), or equivalent Staff Judge
Advocate (SJA) office determines that a command claims service is warranted to support a deployment, the MACOM
or SJA office should request that the Commander USARCS establish a command claims service. A command claims
service is normally created only when there are large numbers of active foreign claims commissions (FCCs) in the
jurisdictional area that need a single point of contact for service and support and whose activities need to be
coordinated to ensure consistency. The request should contain the following information:

(@) Nature and duration of mission.

(b) Number of troops.

(c) Assessment of the claims situation.

(d) Supplemental claims requirements.

(e) Judtification for an appointment of a command claims service rather than an FCC.

(2) Send the request to the address shown below. The MACOM or SJA will provide continued updates on the
claims mission and requirements.

Commander
U.S Army Claims Service
ATTN: JACS-TCF
4411 Llewellyn Avenue
Fort Meade, Maryland 20755-5360
USA

b. Field offices. The Commander USARCS will designate area claims offices (ACO) around the world as well as
command claims services for major overseas theaters. The head of an ACO may designate a claims judge advocate
(CJA) or claims attorney to act in the capacity of a claims processing office (CPO) with or without approval authority.
Because USARCS maintains sole control of funding codes, the Commander USARCS must approve the creation of any
new office that has payment approval authority. AR 27-20, paragraph 1-5f, authorizes heads of ACOs to create four
types of CPOs. CPOs are those subordinate claims offices within an ACO’'s geographic area that have approval
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authority or investigative responsibility. The first three are permanent; the fourth is intended as a temporary, event-
specific extension of the ACO. These claims offices are—

(1) CPOs without approval authority.

(2) CPOs with approva authority.

(3) Medica CPOs.

(4) Special CPOs.

c. Area claims offices. The ACOs and their subordinate CPOs have geographic areas of responsibility within the
continental United States (CONUS) and command areas of responsibility overseas. See the USARCS Web site hosted
on JAGCNet (https:.//www.jagcnet.army.mil), at “Claims Resources,” VI, Tables Listing Claims Offices Worldwide.
Eight separate tables are shown, titled: Single-Service Responsibility Assignments, Army National Guard Offices,
Central and South American Offices, Army Corps of Engineers Offices, European Claims Offices, Korean Claims
Offices, Receiving State Offices in Germany and Korea, and Continental U.S. Claims Offices.

d. Reserve Judge Advocates. To ensure the best possible Army claims program, CONUS ACOs will whenever
possible use Reserve JAs located in their areas for investigations and legal research. Reservists may earn retirement
points for working on such projects. USARCS and the National Personnel Records Center in St. Louis, Missouri
(314-801-9250 or cpr.center@nara.gov), may assist in identifying Reservists with claims experience.

1-6. Designation of claims attorney
See dso AR 27-20, paragraph 1-6.

a. Claims approval authority. A settlement authority may delegate to a CJA or a claims attorney the authority to
approve a claim for payment in whole or in part. Authority to deny, make a final offer or reconcile prior to final action
may not be delegated. A JA is automatically qualified to approve claims upon assignment to a claims position provided
the amount of monetary authority is stated in writing either by an office directive or individua delegation. A DA
civilian attorney is not automatically qualified to approve claims and must be designated as set forth below.

b. Designations. The head of a command claims service or an ACO should designate, in writing, each CJA, claims
attorney, or subordinate CPO having payment approval authority. A sample memorandum designating a claims
attorney, including statutory and applicable monetary limits, is posted on the USARCS Web site at “Claims Re-
sources,” 1l, a, no. 23.

1-7. The Judge Advocate General

The Judge Advocate General (TJAG) has supervisory authority over USARCS. The Deputy Judge Advocate General
(DJAG) is the settlement and appellate authority for claims under the Military Claims Act (MCA) and National Guard
Claims Act (NGCA) where the claimed amount is not more than $100,000. DJAG advises the Secretary of the Army’s
(SA’s) designees on MCA, NGCA, Army Maritime Claims Settlement Act (AMCSA), National Agreements Claims
Act (NACA), and Foreign Claims Act (FCA) claims on which the SA is the settlement authority. See also AR 27-20,

paragraph 1-7.

1-8. Army claims mission

The Army Claims system began early in World War 1l when the MCA and FCA were passed to ensure that the
presence of huge numbers of troops would be acceptable both within the United States (U.S.) and in foreign countries
by providing a system for compensating torts. By the time of the passage of the Federal Tort Claims Act (FTCA), the
first statute to provide a limited waiver of sovereign immunity with access to federal courts, the Army system was well
developed and successful as the mission was interpreted from the outset to follow the Congressional edict to pay
meritorious claims. The policy has continued to the present and has resulted in a highly developed system which
engages al levels of command through over 100 field offices under TIAG and USARCS. Deployments, maneuvers,
and disasters demand basic teamwork. During natural disasters the Personnel Claims Act (PCA) must be used to
compensate service members for loss of things essential to performing their duties and sustaining their families. PCA
losses must be compensated quickly and fairly with the same goa in mind. See aso AR 27-20, paragraph 1-8.

1-9. Responsibilities of the Commander, U.S. Army Claims Service

The Commander, USARCS is director of the Army claims system and is responsible for publishing and interpreting
AR 27-20 and this Pam as well as providing policies and guidelines through other media. The commander decides
which areas of geographic responsibility are assigned to field offices as well as which offices will process specific
claims. The commander has the authority to grant exceptions from AR 27-20 not in violation of any law or other
publication that has the force of law. This paragraph is supplemental information: a complete outline is located at AR
27-20, paragraph 1-9.

1-10. Command claims services

The commander of a major command through his SIA may institute a claims service to process claims arising in
foreign countries with the concurrence of the Commander, USARCS. The service may be an integral part of the
commander’s office or a separate organization. In either case a JAGC field grade officer should be designated as chief
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or commander unless the SJA wants to be chief. SJAs are responsible for claims operations within their command
theater of operations or outside that area wherever the predominant troop is from their area of deployment. Where
indicated, SJAs should seek single service responsibility through the theater commander from the Office of the General
Counsel of the DOD, with concurrence of the Commander USARCS. This paragraph supplements AR 27-20,
paragraph 1-10 information where there is a complete list of responsibilities and operations of command claims
services.

1-11. Area claims offices
This paragraph supplements AR 27-20, paragraph 1-11 where there is a complete listing of responsibilities and
operations of area claims offices.

a. The ACO is the primary office that investigates and processes claims. It is staffed with qualified legal personnel
under the supervision of the SJA, command JA, chief counsel, or U.S. Army Corps of Engineers (COE) district or
command legal counsel.

b. Heads of ACOs may designate offices from other installations within their areas as CPOs to receive, investigate,
and process claims. Only offices having a CJA or claims attorney may be designated as CPOs with payment approval
authority. Before a CPO may be granted payment approval authority, the Commander USARCS must approve the
designation and furnish a command and office code. Where a proposed CPO is not under the command of the ACOs
parent organization, a support agreement or memorandum of understanding between the affected commands may
accomplish this designation.

1-12. Claims processing offices
The responsibilities and operations of various types of claims processing offices are discussed at AR 27-20, paragraph
1-12.

1-13. Chief of Engineers
See aso AR 27-20, paragraph 1-13.

a. All engineer districts are ACOs and deal directly with the Commander, USARCS on matters of claims adjudica-
tion and processing, including mirror file requirements, unlike ACOs in other ACOMs or ASCCs. However, the Chief
of Engineers General Counsel has a major role in litigation and must be kept abreast of claims likely to be litigated.
FTCA claims have a mandatory six-month period for administrative resolution before claimants can file suit. Such
claims therefore cannot be routed to USARCS through COE channels. COE offices must send the origina file directly
to USARCS and route an informational copy to their higher authority.

b. COE personnel should be used to provide expert and technical advice on claims arising out of both COE and non-
COE activities and operations. Typically, the claim may involve damage to a building, bridge, road or other man-made
structure or real property. The requesting ACO or CPO should provide temporary duty (TDY) funding but such
assistance is otherwise not reimbursable.

1-14. Commanding General, U.S. Army Medical Command
See aso AR 27-20, paragraph 1-14.

a. Severa agreements concerning the designation and utilization of medical claims judge advocates, medical claims
attorneys, and medical claims investigators require dedication of such personnel to the investigation and processing of
medical malpractice claims, as well as affirmative claims under AR 27-20, chapter 14. Two agreements between the
JAGC and the U.S. Army Medical Department, dated June 1984 and June 1993, are posted on the USARCS Web site
at “Claims Resources,” I, f, nos. 1 and 2. These duties take priority over other duties due to the statutory time limits
placed on the processing or FTCA claims. The early recognition and investigation of potentially compensable events
(PCEs) in accordance with AR 40-68 and close relationships with the medical and hospital staff are keys to timely
processing.

b. Army Medica Treatment Facilities (MTFs) are charged with furnishing assistance in conducting independent
medical examinations (IMEs) for claimants against the Army regardless of whether the claimant is an eligible
beneficiary. Authority for such assistance is found in AR 40-400, paragraph 3-47. These examinations will be
conducted after the requesting claims personnel furnish all medical records or other pertinent data. The response will be
in writing and cover specific questions asked by the requestor. Claimants' attorneys are excluded from the actual
examination itself.

1-15. Chief, National Guard Bureau

See also AR 27-20, paragraph 1-15. The designated point of contact for each state should deal directly with only one
ACO. Where there is more than one ACO located in a state, the designated ACO should serve as liaison for other
ACOs located in that state. The responsible ACO should ensure that the names and locations of all unit claims officers
as provided by the National Guard point of contact are available for use by ACOs and CPOs. ACOs and CPOs will
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deal directly with National Guard unit claims officers where indicated. See the USARCS Web site for a state-by-state
list of National Guard active duty liaison offices and claims offices at “Claims Resources,” VI, a

1-16. Commanders of major Army commands

See dso AR 27-20, paragraph 1-16. Prior to a maneuver, the responsible SJA of the command planning the maneuver
should ensure that adequate funds are provided to pay for damages or losses that may occur on land whose use is
obtained by permit by the designated COE district. In addition, property damages or losses should be paid for or
eliminated by the use of troop labor and equipment. This approach does not require using claims procedures under AR
27-20. Only if it is unsuccessful is there a need for filing of written claims under the MCA. See paragraph 2—26a.

1-17. Claims policies
See AR 27-20, paragraph 1-17 for important claims processing policies of general applicability to al claims.

1-18. Release of information policies

See adso AR 27-20, paragraph 1-18. In an Army claims setting, the responsible attorney may not release classified
material or material that violates the Privacy Act, 5 U.S.C. 8 552a, or other laws or regulations. Relevant statutes
include the Privacy Act, the Freedom of Information Act (FOIA), 5 U.S.C. § 552 and the Health Insurance Portability
and Accountability Act (HIPAA), 42 U.S.C. 88 1320d through 1320d-8. Unclassified attorney work product may be
released, with or without a request from the claimant or attorney, whenever such release may help settle the claim or
avoid unnecessary litigation.

a. Information to be gathered as part of a serious incident investigation. Prior to filing a claim prospective
claimants frequently request Military Police (MP) reports, Army Accident Reports, Criminal Investigation Division
(CID) reports, medical records, Inspector General (1G) reports, AR 156, Investigations and other documents, some of
which may be non-exempt in whole or part under the FOIA. These requests are processed by the creating activity or
agency (for example, the chief of staff, adjutant, MTF records administrator, provost marshall, CID, safety officers).
Claims personnel should establish a procedure to ensure that they are informed of the request and furnished a copy of
the document released for claims purposes, including affirmative claims. For example, requests by attorneys or subjects
of records for copies of medical records should be coordinated with claims personnel. If upon inquiry the requester
states that he or she intends to file either a claim against the U.S. or an affirmative claim, claims personnel should
create a file which includes a copy of the requested records and begin an investigation. See AR 40-68 and AR 40-400.

b. Information gathered after filing a claim.

(1) Release of documents indicated in a above should be controlled by claims personnel once they become part of
the claims file. The guiding principle is that settlement of claims is a voluntary act by the claimant and necessitates a
cooperative environment that engenders the free exchange of information and evidence when the claimant and his
attorney are cooperative. Material releasable under the Federal Rules of Civil Procedure (Fed. R. Civ. P.) as well as
unclassified attorney work product should be released in a free exchange of information, where the claimant or his or
her attorney are cooperative, with a view to settling a claim or avoiding unnecessary litigation. Keep a list of all
documents released to maintain compliance with HIPAA. At the outset of a claims investigation claimants must
execute an authorization for the Army to obtain copies of medical records. Later authorizations may also be required as
later sources of care are discovered. In addition, similar releases, executed by consulting physicians, are also required
under HIPPA for medical records to be forwarded for expert review and medical consultations. Formats for these
releases and assurances are posted on the USARCS Web site (“Claims Resources,” 1l, ¢, nos. 15 and 16). See also
paragraph 2—7, claims acknowledgment.

(2) Generaly, work product may be released or withheld by the attorney who gathered the information under the
work product exemptions under FOIA. Hickman v. Taylor, 329 U.S. 495 (1987), Fed. R. Civ. P. 26(b)(3), 5 U.S.C. §
552(b)(5) FOIA exemptions. Work product includes written recordings of interviews, statements, memoranda, briefs,
correspondence, documents containing mental impressions or personal notes written by an attorney or under an
attorney’s direct control. Unit claims officers reports are not work product and not exempt.

¢. Quality Assurance Reports.

(1) Medical QA records are both confidential and privileged (see 10 U.S.C. § 1102). Health care providers (HCPs)
and any other participants in QA activities are precluded from testifying about QA records, committee findings,
actions, opinions, and recommendations. When asked for advice on the release of medical records, CJAs or claims
attorneys should review the statute carefully to determine if the record is a QA document. Congress sought to remove
the courts' discretion by legidating that QA records are not subject to discovery and may not be introduced into
evidence. QA records are also exempt from release under FOIA. Therefore, CJAs and claims attorneys must carefully
consider the information they release to claimants or their attorneys during settlement negotiations. Once a CJA or
claims attorney obtains QA information, further disclosure may be made only to those persons or entities statutorily
authorized to obtain it. Investigation reports conducted for other than QA purposes are discoverable and not exempt
from release. Such an investigation may be conducted pursuant to AR 15-6, either by the MTF commander or
MEDCOM. It may include witness statements given either to the investigator or written separately and used by the QA
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committee. The fact that such material is included in the QA file and marked as a QA document does not preclude its
release unless the investigation is conducted specificaly for QA purposes, AR 40-68, appendix B—4.

(2) The QA statute lists specific exceptions to the general prohibition against disclosure of QA information. These
exceptions permit disclosure to Army claims personnel for use in investigating and processing claims. However, if
Department of Justice (DOJ) approval of a settlement is necessary, QA documents may not be used to support the
request. Where DOJ or the U.S. Attorney specifically requests QA information, the request must be based on absolute
necessity and release coordinated with Army Litigation Center.

d. Doctor or patient disclosures. Doctor or patient disclosures are discoverable by claims personnel and not exempt.
While a treating physician or dentist has a responsibility to keep a patient or patient’s family fully informed during and
after treatment, such disclosures should not constitute judgments about either past or ongoing medical care. Physicians
and dentists are legally obligated to make full and frank disclosure even when doing so could give rise to a claim, AR
40-68, paragraph 12-4e(4). They are not obligated, however, to inform the patient that the medica treatment was
negligent or that the previous HCP did not meet the standard of care. Such statements are admissible in evidence.

e. Presidential, congressional or inspector general inquiries. When responding to presidential, congressiona or
inspector general (IG) inquiries about an actual or potential claimant, ACOs should screen their responses to ensure
that they contain only factual material, not admissions of negligence or failure to meet standards of care. This requires
close coordination with the IG and commander’s designees, who also respond to such inquiries. Many attorneys who
are familiar with procedures encourage their clients to make inquiry with a view toward obtaining admissions against
interest that are admissible in evidence. This guidance should in no way detract from the duty to reply honestly and
completely.

1-19. Single-service claims responsibility
See also AR 2720, paragraphs 1-19, 1-20, 2-13, and 13-2 as well as this publication at paragraphs 1-20, 2-13, and
13-2.

a. Delegation of claims responsibility. The Army is responsible for processing DOD claims; see Department of
Defense Directive (DODD) 5515.9. The ACOs should obtain a list of all DOD and Army installations and activities in
their area. This includes. active installations; posts and depots;, Army Reserve and Army Nationa Guard units;
armories; training sites; recruiting battalions; Reserve Officer Training Corps (ROTC) units; DOD contracting activi-
ties; Defense Reutilization and Marketing Offices (DRMOs) and Department of Defense Dependent Schools (DODDS)
(which may be located on U.S. Navy or Air Force bases); and Defense Investigative Agencies. Department of Defense
Commissary Agency (DECA) claims are governed by a Memorandum of Understanding (MOU), which imposes claims
responsibility on the post or base at which the incident occurred. Tables listing claims offices worldwide are posted to
the USARCS Web site at “Claims Resources,” VI.

b. Assigned areas. Single-service claims processing responsibility has been assigned by Department of Defense
Instruction (DODI) 5515.08.

¢. Unassigned areas. In the absence of assigned claims responsibility in certain countries, unified and specified
commanders may when necessary implement contingency plans and as an interim measure only, assign single-service
claims responsibility in accordance with the DOD General Counsel’s guidance.

d. Notification to U.S. Army Claims Service. The SJAs and other claims authorities should inform the Commander,
USARCS whenever the Army has been assigned single service responsibility for a foreign country. This ensures that
USARCS will receive information enabling it to respond efficiently and effectively to inquiries on policy issues from
the legal staff of the Joint Chiefs of Staff or other agencies and field commands. Additionally, USARCS can advise
field claims offices of any changes in the assignment of single-service responsibilities and provide required assistance.

e. Where another military department has single-service claims responsibility. Claims against and in favor of the
United States resulting from activities of the U.S. Army or DA Soldiers or civilian employees in a country for which
another military department has been assigned single-service claims responsibility will be investigated by the Army and
referred to that department for settlement.

f. Inquiries. Field claims offices may address questions concerning single-service responsibility to the Commander,
USARCS. It is advisable to contact the Foreign Torts Branch to ascertain issues that may be of import to an assigned
area

1-20. Cross servicing of claims

This topic has a direct relationship to “single servicing” and transfer of claims among armed service branches.
Accordingly, please see AR 27-20, paragraphs 1-19, 1-20, 2-13, and 13-2 as well as this publication at paragraphs
1-19, 2-13, and 13-2.

1-21. Disaster claims planning

a. Definition. A disaster is an occurrence that results in large numbers of personal injuries or deaths, or extensive
property loss or damage, as a result of Army or DOD operations or activities. Examples include an explosion of
ordnance, release of toxic chemicals or nuclear materials, fire, or the crash of an Army aircraft (including North
Atlantic Treaty Organization aircraft in the U.S). Natural disasters such as a hurricane, tornado, or flood are not
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included because they are not the result of Army or DOD operations and activities, even though the Army is required
to participate in federal response. Likewise, civil disturbances are not included for similar reasons. Other procedures
may apply if a claim is being processed under Personnel Claims, chapter 11.

b. Responsibility. The ACO in whose geographic area a disaster occurs is responsible for the processing and
settlement of claims unless the Commander USARCS is responsible.

¢. Requirements. The ACOs will develop and publish a disaster plan and furnish a copy to USARCS. In the event of
a disaster, a quick response is required. The plan will be staffed within the installation to ensure that staff agencies are
aware of their responsibilities. The plan should include that the servicing Defense Finance and Accounting Service
(DFAS) office will be requested to establish a procedure to make immediate payments. The material and documents
required in the Checklist of Disaster Readiness Materials and Supplies will be kept readily accessible. See the checklist
posted on the USARCS Web site at “Claims Resources,” I, A, no. 2.

d. Actions.

(1) Notice of the nature and extent of the disaster will be given by the ACO to the USARCS area action officer. If
necessary, the CJA will visit the scene to determine the cause and extent of the damage, which service is responsible,
and whether a claims team will be deployed. Prior to deployment of a team, USARCS will be informed to determine if
additional support is needed. A decision will be made as to whether claims will be paid and under which statute. Any
advance payments must be made under the MCA or FCA under the conditions set forth in paragraphs 2—71 and 11-18
based on the theory that the claims arise out of noncombat operations. A special claims processing office will be
established.

(2) Assistance from local authorities will be obtained in selecting and establishing a claims office. Its location will
be widely publicized through local media and local authorities. Claims will be filed, investigated and processed as set
forth in chapters 2 and 11.

(3) Claims officers must be appointed as quickly as possible through the area claims office and the appointed
officers must be deployed to the location of the disaster to establish a claims office.

(4) The appointed claims officers must be equipped with cash for immediate payment of claims. Alternatively, they
must be accompanied by a financial officer who is equipped with cash and authorized to pay claims. Three points of
contact need to made immediately to ensure that cash is made available. First, contact Defense Finance and Accounting
Service (DFAS) in Rome, NY and the USARCS budget office. Second, notify the Director of Military Pay Operations,
if one is nearby. Next, draft a Paying Agent Memo in the format of the sample posted on the USARCS Web site at
“Claims Resources,” |1, a, no. 4. The sample format for this memo must also be included in the Area Claims Office
Disaster Readiness Kit. DFAS will provide instructions as to whom the memo should be addressed and submitted, as
this may vary from case to case. A list of procedures to ensure timely payment of claims in the event of a natural
disaster or other emergency is also posted on the USARCS Web site, at “Claims Resources,” 1l, a no. 3.

(5) If the disaster is in an area where a SOFA exists, the receiving State will process the claims; however, the U.S.
will till provide the cash for payments.

1-22. Claims assistance visits

a. Purpose. The commanders of USARCS and the command claims services have initiated claims assistance visits
(CAVs) to encourage administrative uniformity within claims offices, to share successful time and work management
practices among offices, and to ensure that claimants receive consistent, high-quality service throughout the Army.
These visits emphasize assistance rather than inspection and are conducted at field claims offices.

b. Scheduling. USARCS and command claims services will schedule visits with the SJA of the particular installa-
tion. The visits are made periodicaly, in response to specific requests from the field, or when review of field office
operations indicates an apparent need.

¢. Focus. During a CAV, the team examines all aspects of claims office management (see the Claims Assistance
Visit Checklist posted on the USARCS Web site at “Claims Resources,” 11, a no. 1.

d. Completion. After the visit, the CAV team members provide the SJIA with an out briefing on the strengths and
weaknesses found as well as an opportunity for immediate feedback and clarification. Upon their return to USARCS or
the command claims service, CAV team members prepare a written after-action report, submitting one copy each to the
commander and the installation SJA. Information from these reports may be provided to OTJAG for use on Article 6 of
the Uniform Code of Military Justice, visits.

e. Claims assistance visits in Europe. In Europe, U.S. Army Claims Service Europe (USACSEUR) (https.//claim-
seurope.hqusareur.army.mil) conducts periodic claims management evaluations, conducted in accordance with sub-
paragraphs a through d, above, to help field claims offices evaluate their operations. These evaluations may be based
on a field claims office’s or SJA’s need or request. However, USACSEUR visits each office at least once every two
years and provides after-action reports to the CJA, the appropriate SJA and the Chief, Personnel Claims Division,
USARCS.

f. Claims assistance visits in the Republic of Korea. In the ROK, the Office of Judge Advocate, U.S. Forces Korea
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(Claims) (FKJA-CL) (http://8tharmy.korea.army.mil/ClaimsSvc/) conducts quarterly CAVs to the ACOs and CPOs
located in ROK, Japan, and Okinawa.

1-23. Annual claims award

a. Procedure. At the end of the fiscal year USARCS will distribute forms for completion by all clams offices
desiring to be considered for an award for the quality and quantity of work performed by al members of the command
claims services, both AAOs or CPOs. An office is ligible for consideration even if it only performs one function, for
example, a medical CPO.

b. Criteria. The evaluation considers the type and number of personnel dedicated to processing claims, both
personnel and tort as well as affirmative claims. Criteria include processing time and method of ensuring a quick, fair
result. Claims prevention is an important factor.

Chapter 2
Investigation and Processing of Claims

Section |
Claims Investigative Responsibility

2-1. General

a. Chapter overview. This chapter addresses investigating, processing, evaluating, negotiating and settling tort and
tort-related claims. Investigating, evaluating, and negotiating chapter 14 affirmative claims should be conducted in
accordance with this chapter as applicable. Chapter 11 sets forth procedures for processing personnel claims. In certain
instances, claims initially considered under the Personnel Claims Act (PCA) must be considered in tort. In these
instances, follow the procedures in this chapter. See also paragraphs 1-20 of this publication and of AR 27-20,
regarding cross servicing of claims.

b. Teamwork on investigations. Claims investigation is a team effort between the U.S. Army Claims Service
(USARCS) area action officers (AAOs), area claims offices (ACOs), including U.S. Army Corps of Engineers (COE)
districts, claims processing offices (CPOs) and unit claims officers. Investigation should begin immediately after an
incident that may give rise to a claim, also caled a potentially compensable event (PCE). See AR 27-20, paragraph
2-2a for a definition of a"claimsincident." Affirmative claims require investigation whenever a U.S. Soldier, active or
retired, a civilian employee, or their family members are injured or killed by a third-party tortfeasor and receive
medical care at government expense, or when a third party destroys, damages or takes government property. The
claims investigation gathers information both adverse and favorable to the government; it should include an interview
of the claimant(s) when possible.

¢. Serious incident reports. A directive should be published requiring serious claims incidents to be reported and the
method of investigation discussed with the ACO from the onset. See the USARCS Web site at “Claims Resources,” 1,
a, no. 24 for a sample format for an instructional memorandum for how to report PCEs. The ACO will furnish a copy
of such directive to the Commander USARCS. A serious incident report describes serious personal injury, death or
major property damage from which a claim for or against the U.S. Army may arise. Such incidents will be reported as
a high priority to the USARCS AAO to determine whether immediate action, including the use of experts, is required
to protect the U.S interest, to minimize the impact and to determine whether a disaster claims plan should be
implemented. See paragraph 1-21 for more information on disaster claims planning. This requirement applies world-
wide to al units and claims processing offices and medical claims processing offices, as well as to any other
Department of Defense (DOD) or Army organization. In addition, this requirement applies to the injury or death of
active duty or retired service members or their family members as well as to civilians treated at U.S. expense. The
report shall contain the date and place of the incident, the type of incident (for example, vehicle collision, air crash,
medical incident, and so forth), the organization involved, the names and status of the injured parties, and the nature
and extent of the damage.

d. Geographic concept of responsibility. See also paragraphs 1-19 of AR 27-20 and of this publication describing
single-service claims responsibility.

(1) The ACO, or CPO where delegated, in whose geographic area a claims incident occurs has primary responsibil-
ity for initiating the investigation. When Department of the Army (DA) or DOD personnel are assigned to an
organization located in another ACO area, the investigators involved must conduct a joint investigation; the primary
responsibility remains with the ACO in whose area the incident occurred unless a forma transfer is arranged.
Worldwide geographic areas of responsibility are shown in tables posted on the USARCS Web site at “Claims
Resources,” VI, Tables Listing Claims Offices Worldwide.

(2) When an incident involves several ACOs (for example, when personnel travel in a convoy or on temporary duty
(TDY) status or fly over another ACO’s area), a joint investigation is required. However, the ACO of the areain which
the incident occurred retains responsibility. A more difficult situation arises when a medical malpractice incident occurs
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at one medical treatment facility (MTF) and the patient is transferred to and treated at an MTF in another area. The
second MTF may belong to another armed force or it may be a civilian care facility. Frequently, the actual site of the
claims incident is discoverable only after reviewing all the medical records. A transfer of responsibility may be in
order. See section I1l, Processing of Claims. If serious injury or major property loss involves more than one ACO,
consult the AAO and assign responsibility accordingly.

2-2. ldentifying claims incidents both for and against the government
A claims investigation begins when claims personnel learn of an incident that has the potentia for liability, not when
the claim is filed. The ACO or CPO should use al available information sources to learn of potential claims.

a. Reports from persons who know about the incident are the best source of information about potential claims.
Claims offices that enjoy strong relationships with other units and activities on the installation or in their geographic
area of responsibility have the best chance to learn about an incident right after it happens. It is also important for
claims personnel to coordinate within the Office of the Staff Judge Advocate (OSJA).

b. At a minimum, the CJA, claims attorney or other qualified person should screen the following sources of
information daily to discover potentia claims:

(1) Military Police (MP) blotters.

(2) The MP and Criminal Investigation Division (CID) reports forwarded for coordination to the military justice
section of the local Staff Judge Advocate office.

(3) Serious incident reports.

(4) Hospital emergency room logs and composite health care system (CHCYS) reports.

(5) Local newspapers.

(6) Congressional and Presidential inquiries.

(7) DA 4106 (Quality Assurance/Risk Management Document) used in Army MTFs.

(8) Inspector Genera (IG) inquiries and investigations (maintaining a good relationship with this office is especially
important).

(9) Safety reports.

(10) Attorney requests for documents and records.

c. Potential claims are often discovered when claimants or their attorneys request claim forms or medical records.
Always ask why they are requesting a claim form or medical record and obtain as much information as possible about
the potential claim. If the claim is obviously not compensable, inform the claimant or the attorney without delay. For
example, if the potential claim is barred by the Feres doctrine (Feres v. United States, 346 U.S. 135 (1950)), let the
claimant or attorney know this immediately and explain your position. This practice helps the civilian attorney evaluate
the decision to represent the claimant and file a claim. This advice should be given only by a claims judge advocate
(CJA) or claims attorney, who should prepare a memorandum of the conversation for the potential claim file. Never
advise a potential claimant or attorney not to file a claim but rather state that a proper claim must be filed in order to
bring suit under the Federal Tort Claims Act (FTCA) or an appeal under the Military Claims Act (MCA), National
Guard Claims Act (NGCA) or the Foreign Claims Act (FCA).

2-3. Delegation of investigative responsibility

a. U.S Army Claims Service. The USARCS maintains technical supervision over al claims offices and provides
guidance on specific claims. It may do so at any point in the claims process. Its guidance may cover the method of
claims investigation and disposition, particularly when the amount claimed is beyond an ACO’s or CPO’'s monetary
jurisdiction. An ACO or CPO may not act independently to settle or transfer such a claim unless USARCS has
specifically delegated to it the authority to do so. USARCS acts through the AAO who has responsibility for an ACO’s
or CPO’s geographic area. USARCS AAOs, ACOs, and CPOs should develop a close working relationship with each
other that encourages an atmosphere of mutual cooperation, creating a free exchange of ideas or lega theories. An
ACO or CPO should view USARCS, based on its broader experience and knowledge of precedent, as a valuable
information resource. Nevertheless, ACO and CPO personnel should freely express their opinions about the law,
damages, or payment of a claim to the AAO.

b. Claims processing offices. CPOs are those posts, depots, or other organizations, including DOD depots and
activities, that employ CJASs or claims attorneys. CPOs always maintain investigative responsibility for claims incidents
arising out of their activities. A CPO may be assigned an area of investigative responsibility upon coordination between
the ACO and the appropriate commander. A CPO has claims approval authority upon delegation by an ACO of such
authority to a CJA or claims attorney. ACOs are encouraged to designate depots or small posts, including DOD
activities, as CPOs, particularly if the area assigned to an ACO includes a large area of more than one state. ACOs
should designate all CPOs in their geographic area of responsibility and notify each CPO’s commander of such
designation. Those so designated should be assigned an office code as set forth in AR 27-20, paragraph 13-1b.

¢. Unit claims officers. Commanders or heads of DOD and Army components are required to appoint a unit claims
officer to conduct an initial factual investigation. Organizations, including on-post units that generate a significant
claims load, should appoint a unit claims officer on standing orders with instructions to coordinate investigations with
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the appropriate ACO or CPO when an incident’s potential value is over $50,000. ACOs should develop a serious
incident reporting system to ensure that unit claims officers immediately notify the ACO or CPO of a claims incident.
Unit claims officers may report on DA Form 1208, Report of Claims Officer, or for a motor vehicle accident on SF 91,
Motor Vehicle Accident Report. To obtain blank copies of both forms see the heading for section 111 of appendix A for
Web sites where blank copies may be downloaded.

d. Special claims processing offices. AR 27-20, paragraph 1-12, explains the necessity for, and sets forth the role
of, the special claims processing office. When a claims incident occurs that will generate a large number of claims
requiring immediate investigation, an ACO should consider establishing such an office. If the ACO does not have
sufficient personnel to accomplish the mission, it should seek assistance from the appropriate major command
(MACOM) in coordination with the USARCS AAOQ.

e. Medical claims processing offices. Medical claims incidents should always be investigated by a CJA or claims
attorney assigned to an ACO or CPO, with any technical assistance necessary provided by a USARCS AAO, by virtue
of two agreements between the Judge Advocate General (TJAG) and the Surgeon Genera (posted on the USARCS
Web site at “Claims Resources,” I, f, nos. 1 and 2). The ACOs whose area contains an Army medical center are
assigned a medical claims judge advocate (MCJA) or medical claims attorney to operate a medical CPO. In the Federal
Republic of Germany (FRG), responsibility for processing all medical malpractice claims arising in any MTF has been
delegated to the MCJA or medica claims attorney, Landstuhl Regional Medical Center and the staff judge advocate
(SJA), European Regional Medical Command. A CJA or claims attorney should conduct the investigation of all
medical claims at Army MTFs that are not AMCs. Routine contact should be maintained with the MTF risk manager,
who is required to screen PCEs and review DA Forms 4106 (Quality Assurance/Risk Management Documents) and
maintain contact with the MTF staff. See AR 40-68 for a detailed description of these procedures. The MCJA, CJA, or
claims attorney should conduct an investigation independent of any MTF investigation, such as those conducted by
quality assurance (QA) or risk management (RM) committees or pursuant to AR 15-6. The MCJA, CJA or claims
attorney should advise the QA or RM committee and participate in its procedures to the extent required. However, if a
QA or other investigation results in a credentialing review process, the center judge advocate (JA) or SJA, not the
MCJA or CJA, should provide legal advice to the credentialing committee.

Section 1l
Filing and Receipt of Claims

2-4. Procedures for accepting claims

a. Initial contact with claimant. Treat all persons who request claim forms or information about filing a claim as
potential claimants. Each claims office should maintain a system for handling these inquiries. Standing operating
procedures (SOPs) should ensure that potential claimants are able to speak quickly with an attorney, investigator, or
examiner. Unit claims officers and other investigators should interview an injured party or contact the injured party’s
attorney, if represented, and request an interview. Before such meetings, the ACO or CPO should instruct unit claims
officers on proper claims filing procedures, including entering the appropriate ACO or CPO’'s address.

(1) Use the initial discussion with the potential claimant to establish a good relationship and to learn as much as
possible about the claim. Be courteous and interested. If the potential claimant comes to the claims office, try to
conduct an interview immediately. Arrange for follow-up interviews and close contact. If the request is made by
telephone, screen the caller carefully and obtain details on the incident. Try to arrange to have the person visit the
claims office to obtain forms or information, and be ready to conduct a follow-up interview. If the request is in writing,
respond with a telephone call. Obtain the writer's telephone number and discuss the request directly. The god is to
have the claimant visit the office or to otherwise establish close contact with the claimant.

(2) People often visit the claims office to ask about filing forms. Interview them immediately to extract as much
information as possible about the claim, especially the damages sustained. Developing a good relationship with the
claimant at the outset facilitates both further investigation and ultimate settlement. Before conducting the interview,
always ask if the potential claimant is represented by an attorney.

(3) Treat each inquiry as a serious potential claim until it proves otherwise. Open a potential claim file and prepare a
memorandum for record of any statements the inquirer makes. If a claimant calls about a traffic accident and asks
about filing a claim for damage to an automobile, assume that there may be personal injuries or other property damage.
Begin the investigation as soon as you hear of the incident. If the claimant’s inquiry is the first anyone knows of the
incident, start the investigation by interviewing the claimant immediately.

(4) Potentia claimants should never be advised not to file a claim even where it is obvious that the claim does not
fal under AR 27-20's authority or, if it does, is not payable, for example, because it is incident to service or because
of the statute of limitations. If another remedy exists, claimants should be advised of that remedy. Claimants should be
furnished SF 95, advised of the statute of limitations, and told to file with the ACO that has jurisdiction. If the latter
cannot be determined the claimant should file with USARCS. Under the FTCA, an administrative claim must be filed
prior to filing suit.

(5) Where a claim for property damage is filed and there are known injuries, the claimant shall be informed of the
split claims procedure, detailed in paragraph 2—70, to insure the property damage settlement is proper.
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b. The Sandard Form 95, Claim for Damage, Injury, or Death. Set forth below are block-by-block instructions on
the proper way to complete an SF 95, Claim For Damage, Injury or Death. These instructions should be referenced as
claim forms are reviewed. They will serve as a guide to identifying deficiencies in the form. A sample completed SF
95 is posted on the USARCS Web site at “Claims Resources,” |, a, no. 28.

(1) Block 1. Claim forms handed out by your office should be stamped or overprinted with your office address. This
helps claimants mail the form to the proper address. If the claimant completes the form and lists more than one
address, the claims office should be aware that a transfer or designation of lead agency may be needed. If the claim is
being filed with more than one federal agency or non-government defendants, the claimant should be requested to
furnish the identifying information on all addresses.

(2) Block 2. The clamant’s name is the first indication of the type of claim being presented. While a claimant
cannot be required to furnish their social security number (SSN) in order to file a claim in medical malpractice cases,
the patient's or spouse’s SSN is needed to locate the medical records.

(a) Each claimant should submit a separate claim form. For example, if spouses are filing for persona injury and
loss of consortium, each files a form. If both claims are presented on the same form, send new claim forms to the
claimant, but separately log all the claims properly presented on the one form.

(b) If aperson is filing a claim on behalf of another person, the names and addresses of both should be listed. The
claim is not filed in the name of the agent, and the legal title of the representative must be listed. For example, if the
person presenting the claim has a power of attorney to file a claim, the words “agent for” followed by the claimant’s
name should follow the name of the agent.

(c) Proof of representative capacity must accompany the claim form. For an agent, it is the power of attorney or
other document indicating representative capacity. For an executor or administrator of an estate, it is a copy of the
court appointment. For a person filing on behalf of a corporation, it is proof that the person signing the claim is
authorized to file a claim on behalf of the corporation. Local forms should be devised for this purpose. Note that the
same person cannot sign both the claim form and the letter designating that person as a representative of the
corporation. A sample format is posted on the USARCS Web site at “Claims Resources,” 1l, a no. 12.

(d) Attorneys hired by a claimant do not have representative capacity by virtue of their agreement to represent the
claimant. An attorney must present a power of attorney or other document that contains specific authorization to file a
claim form on behalf of the claimant. A retainer or employment agreement is not sufficient for this purpose unless it
contains language specifically empowering the attorney to present the claim.

(e) Ask the claimant’s representative in writing to provide a copy of the basis for representative capacity. If the
statute of limitations has not expired, inform the representative that the statute of limitations has not been tolled by
receipt of the claim form. If the representative produces a document that was effective as of the date the Army received
the claim, the claim is properly filed. If the document was prepared in response to the request for proof of
representative capacity, the claim is probably defectively filed (because the representative was not appointed at the time
the claim was filed), and the representative should be asked to fill out a new claim form. An exception to this is the
corporate representative. Research state law to determine whether the corporate representative was authorized to file the
claim.

(H In some cases, the representative may have a separate claim from that of the claimant being represented. For
example, a wife might have a power of attorney to present a claim on behalf of her husband for personal injury to both.
The representative should prepare two clam forms.

(3) Blocks 3 through 5. This information must relate to the claimant, not the representative. In a death case,
information should relate to the deceased.

(4) Blocks 6 and 7. For most claims, this will be the date of the accident or incident causing injury. If the discovery
rule applies in a medical malpractice claim, the dates the alleged malpractice occurred should be listed. An in-depth
interview with the claimant on this point will be necessary and should be conducted immediately.

(5) Block 8. Facts alone are not enough. The claimant must be encouraged to explain why the claimant believes he
or she has a claim against the United States. The goa is to determine if the claimant or the claimant’'s attorney has
investigated the claim.

(a) Some attorneys and claimants try to evade this requirement by inserting the words “see attached accident report”
or similar language. Even if the accident report seems to provide a basis for liability, it is only one version of the facts
and not necessarily the claimant’s version.

(b) A similar tactic is followed in medical malpractice cases. Attorneys will often simply refer to medical records
without commenting further, or they will just list a series of events without indicating why they believe the care was
substandard. Attorneys who use this practice are often trying to get an investigation and settlement without investigat-
ing on their own to support the claim. In medical malpractice cases, it is crucial that claimants specify what care they
believe was improper and what injury resulted from it.

(c) When a claim form is presented without the required explanations, the claim form should be acknowledged and
considered properly filed. However, the claimant should be informed in writing that the filing is insufficient and that
further information is needed to support the claim. Further, in a medical malpractice case the claimant should be asked
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for the identity of any physician who told the claimant the care was substandard. The claim will still be investigated.
The claimant’s attorney should be advised of the need for an expert opinion except in a case of obvious liability.

(6) Blocks 9 and 10. These blocks should contain specific information. Inform the claimant that the property damage
or injuries must be described in detail or compensation cannot be paid. Do not allow the claimant to include damage
estimates or medical hills by reference without an explanation.

(7) Block 11. The usua problem here is the tendency of the claimant to list only names on an accident report or in
the medical records. Be sure full nhames and addresses are listed. SF 95 does not require the claimant to list telephone
numbers for witnesses, but this information should also be requested. In addition, ask the claimant to list the names and
addresses of other persons who are not in the reports but who know about the incident.

(8) Block 12. A sum certain must be listed, broken down by property damage, personal injury, and wrongful death.
The amounts must be totaled.

(a8) The term “sum certain” means the amount of money the claimant seeks as compensation for the loss; an actual
dollar figure must be listed on the claim form. Words such as “uncertain” or “to be determined” do not satisfy this
requirement.

(b) If aclaimant is unable to break down the amount of the claim in blocks 2a through ¢, simply ask the claimant to
list a total figure in block 12d. Inform the claimant, however, that the amounts must be broken down before the claim
can be paid.

(9) Block 13a. Compare the claimant’s signature with the name in block 2 and other documents in the file. It should
be signed as it appears in block 2, and it should be the claimant’s signature. Inquire about any discrepancies you find.
Attorneys often sign their names to a client's claim. Be alert to the practice.

(10) Block 14. The claimant must fill this out. But remember that the true (or legal) date of the claim is the date the
Army receives the form. See paragraph 2-9. The acknowledgment letter spells this out.

(11) Blocks 15 through 19. Insurance data are mandatory. Many people refuse to list insurers for fear that the Army
will contact their company and their insurance premiums will rise. The information must be filled out whether or not
the claimant has filed an insurance claim.

c. Additional points to consider when reviewing a claim.

() A claimant need not fill out a claim form to file a claim. A claimant may file a claim by delivering to any Army
activity a writing that seeks a sum certain (see para 2-5), signed by the claimant or an authorized representative, and
containing enough information to allow the Army to begin investigating the incident that gave rise to the claim. Thus,
treat any writing that meets this requirement as a claim. It should be logged and entered into the claims database.
However, every claimant should fill out and file a claim form, even if the jurisdictional requirements are met by letter.
An SF 95 contains information needed to process the claim. When a claim is filed jointly, a sum certain must be
furnished for each claimant. Frequently, when one spouse is injured, both spouses names appear on the claim. One
spouse claims for personal injury and the uninjured spouse claims for loss of consortium, but they furnish only one
sum. Similarly, when a minor child is injured, the parents names, both individually and as natural guardians, appear,
but they furnish only one sum. Such claims are defective because each claimant, that is each person claiming, must
name a sum certain. Where the claimant refuses to state a sum certain for each claimant, log the joint claim as two
claims and use the same sum certain as the amount. This rule applies equally to class action claims. All claimants
involved in a class action should file separate SF 95s. Remember, for Financia Management Service (FMS) to pay a
claim, each claim sent thereto must exceed $2,500. A joint payment cannot meet this requirement. Joint claims should
be avoided from the outset.

(2) Issues relating to whether the claim was properly filed may be raised long after the claim is filed. Therefore,
claims personnel must identify all written materials accompanying the claim in some way that alows others to know
what documents were originaly filed (such as on a specially marked list). These accompanying written materials may
correct defects in the claim form.

(3) A claim form may be returned to the claimant only when the information it contains is insufficient to determine
which federal agency is responsible for processing the claim. Even in that case, however, retain a copy of the clam
form in a potential claim file along with an explanation of the circumstances. In al other situations, retain the claim
form and inform the claimant that the claim has not been validly filed and the reason why it is defective. If a clam
form requires correction, either ask the claimant to fill out a new one or have the claimant correct, initial, and date it in
person.

2-5. Identification of a proper claim

A claim is defined as a written document signed by the person suffering a loss or injury or that person’'s lega
representative, which states a sum certain and identifies the PCE sufficiently to permit investigation thereof. See the
Federal Tort Claims Handbook (FTCH) § 1, B, generally. When a claimant is represented by an attorney the claim
should include a separate letter or memorandum, signed by the claimant, expressly authorizing the legal representative
or agent to file on behalf of the claimant. Failure to include this document may be remedied at a later date and does not
mean that the claim is improperly filed. A claim may be transmitted by letter or fax if it meets these requirements. A
foreign claim arising under AR 2720, chapter 10, may be presented orally provided that it is reduced to writing not
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later than three years from the date of accrual. A claim for property loss is limited to the loss of, or damage to, actual
tangible property. Consequential damages are not compensable. Claims must be filed with the federal agency whose
acts or omissions gave rise to the claim. Section |11, Processing of Claims, below sets forth procedures for transferring
a claim filed with the wrong federal agency. A claim must be filed not later than two years from the date of accrua or
the date on which the injured person discovered the injury and the cause thereof. Infants and incompetents are held to
the same two-year filing period. There is no requirement that the injured person know that the injury or damage
resulted from a negligent or wrongful act or omission (FTCH § I, D). The claimant must submit certain supporting
documents as required by 28 C.F.R. § 144, the Attorney General’s Regulations implementing the FTCA, and as
outlined on the reverse side of the SF 95. Non-receipt of such documents at the time of filing is not a basis for holding
that the claim was not timely filed. However, a claimant’s refusal to provide supporting documents may lead to
dismissal of a subsequent suit based on failure to adhere to the Federal Tort Claims Act's (FTCA) implementing
regulations, McNeil v. United States, 508 U.S. 106 (1993). Under the FTCA, a claimant has an absolute right to sue six
months from the date of filing a proper claim with a federal agency. Therefore, it is necessary to obtain sufficient
documentation as soon as possible to adjudicate the claim. Under other statutes, such as the Military Claims Act
(MCA), claims may be denied for failure to provide documentation. See AR 27-20, paragraph 2-38. In computing the
time remaining under the statute of limitations, exclude the first day and include the last day, except when it fallson a
non-business day, in which case extend it to the next business day (FTCH § I, D). Where a claim names two claimants
and states only one sum certain, courts have consistently held that this is a proper claim. Nevertheless, try to obtain a
sum certain for each claimant as this will be required for administrative processing and payment.

2-6. Identification of a proper claimant

a. AR 2720, paragraph 2-6, identifies persons who may present a claim.

b. Subrogated claims are permitted only under the FTCA and the Army Maritime Claims Settlement Act (AMCSA).
See AR 27-20, chapters 4 and 8. Such claims are excluded under all other statutes. See AR 27-20, chapters 3, 5, 6,
and 10.

(1) The claims of the subrogor (insured) and subrogee (insurer) for damages arising out of the same incident
congtitute separate claims. Except under the FTCA, the aggregate of such claims may exceed the monetary jurisdiction
of the approval or settlement authority as long as each individual claim seeks an amount less than that monetary
jurisdiction.

(2) A subrogor and a subrogee may file a claim jointly or individually. A fully subrogated claim will be paid only to
the subrogee. Whether a claim is fully subrogated is a matter to be determined by state law. Some jurisdictions permit
property owners to file for property damage even though their insurer has compensated them for repairs. In such
instances, obtain releases from both parties in interest, either jointly or severally. The approved payment in a joint
claim will be made by joint check, issued to the subrogee unless both parties specify otherwise. If separate claims are
filed, payment will be by check issued to each claimant to the extent of his or her undisputed interest. See section 1X,
Settlement Procedures, below.

(3) When a claimant has made an election and accepted workers compensation benefits, research the jurisdiction’s
statutory and case law to determine to what extent acceptance of such benefits extinguishes the injured party’s claim
againgt third parties. In those cases in which election fully extinguishes the claim, the workers' compensation insurance
carrier is the only proper party claimant. Even when the injured party’s claim has not been fully extinguished, most
jurisdictions hold that the workers' compensation insurance carrier has a lien on any recovery from the third party and
no settlement should be reached without approva by the carrier. However, claims from the workers compensation
insurance carrier as subrogee or otherwise will not be considered payable if the United States has paid the premiums,
directly or indirectly, for such workers compensation insurance. Also, the appropriate contract provisions from the
workers compensation contract that hold the United States harmless should be referred to in the settlement agreement.
See section X, Payment Procedures.

(4) Whether medical payments paid by an insurer to its insured may be subrogated depends on local law. Some
jurisdictions prohibit insurers from submitting these claims, notwithstanding a contractua provision providing for
subrogation. Therefore, research local law before deciding the issue, and include the results of this research when
forwarding claims for adjudication. See Section VI, Determination of Damages. Such claims, where prohibited by state
law, are aso barred by the Anti-Assignment Act, 31 U.S.C. § 3727. See AR 27-20, paragraph 2-6f.

(5) Exercise care to require insurance disclosure consistent with the type of incident generating the claim. Every
claimant will disclose in writing, as part of the claim:

(@) The name and address of every insurer.

(b) The type and amount of insurance coverage.

(c) The policy number.

(d) Whether a claim has been or will be presented to an insurer and if so, the amount of the claim.

(e) Whether the insurer has paid the claim in whole or in part or has indicated that it intends to do so.

(6) If adelay between the filing and settlement dates occurs, update insurance information to avoid double payment.
All subrogees must substantiate their interest or right to file a claim by appropriate documentary evidence. They should
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support the claim as to liability and measure of damages in the same manner required of any other claimant.
Documentary evidence of payment to a subrogor does not constitute evidence either of governmental liability or
amount of damages. Approva and settlement authorities will make independent determinations on these matters, based
upon the evidence of record and the law.

¢. Joint or successor tortfeasors frequently present claims for contribution or indemnity before making payment to
the injured party. While such claims do not accrue until payment is made, consider a joint settlement where there is an
outstanding claim against the United States and proportionate liability exists. See section VIII, Negotiations.

d. A claim presented by other than an injured person or subrogee is excluded by the Anti-Assignment Act (31
U.S.C. 83727), subject to certain exceptions.

(1) The Anti-Assignment Act bars every purported transfer or assignment of a claim against the United States or any
part of or interest in a claim, whether absolute or conditional. It also bars transfer or assignment of every power of
attorney or other purported authority to receive payment of al or part of any such claim.

(2) The Anti-Assignment Act was intended to eliminate multiple payment of claims, to cause the United States to
deal only with original parties, and to prevent persons of influence from purchasing claims against the United States.

(3) In general, this statute prohibits the voluntary assignment of claims. It does not apply to transfers or assignments
made by operation of law. The operation of law exception has been held to apply to claims passing to assignees
because of bankruptcy proceedings, assignments for the benefit of creditors, corporate liquidation, consolidations or
reorganizations, and where title passes by operation of law to heirs or legatees. For example, subrogated workers
compensation claims, when presented by the insurer, are cognizable.

(4) Subrogated claims arising pursuant to contractual provisions may be paid to the subrogee if recognized by state
statutory or case law. For example, an insurer under an automobile insurance policy becomes subrogated to the rights
of a claimant upon payment of a property damage claim. Generally, such subrogated claims are authorized by state law
and are therefore not barred by the Anti-Assignment Act. In addition, payments of subrogated claims may be made
pursuant only to the FTCA and the federal admiralty statutes.

e. Before paying claims, it is necessary to determine whether a valid subrogated claim under federal or state statute
or a subrogation contract held valid by state law exists. If there is a valid subrogated claim forthcoming, withhold
payment for this portion of the claim. If it is determined that the claimant is the only proper party, full settlement is
authorized.

2—7. Claims acknowledgment

The claimant is responsible for properly filing a claim. A claimant is entitled to assistance in filing claims, including
crucia information about the statute of limitations. A claim must be filed within two years of the date the claim
accrues, if not filed within that time, the claim is not properly filed.

a. Acknowledging defective claims.

(1) The best way to acknowledge a claim is to telephone or e-mail the claimant or attorney and then send a letter
confirming the conversation. The administrative claims procedure is intended to alow investigation and settlement of
claims before they result in litigation or appeal. This is best done by establishing and maintaining close contact with
the claimant or claimant’s attorney.

(2) Sometimes a claim is defectively filed near the expiration of the statute of limitations. In such cases, acknowl-
edge the claim by telephoning or e-mailing the claimant or attorney and describing the defect. Place in the claim file a
memorandum of all attempts to contact the claimant and of discussions held with the claimant. Mail a letter confirming
the conversation to the claimant or attorney or place a copy of the e-mail in the file. If time is of the essence, instruct
the claimant or attorney to file the corrected claim with the nearest Army office (such as a recruiting or Reserve
Officers Training Corps (ROTC) office) or send it by facsimile (fax) or other expedited means.

b. Initial review of incoming claims. Claims should be reviewed with a view to insuring compliance with state law
requirements, particularly where court approval might be required prior to payment. Review each SF 95 block by block
in accordance with the instructions set forth in paragraph 2—4b. Wrongful death claims may be filed by a personal
representative where state law consolidates both claims by the estate and survivors claims and only one claim is
permitted. This is the rule for MCA claims (AR 27-20, para 3-5c(1)(a)) as well as in certain states. In FTCA cases
claimants should be advised in writing to follow the law of the state where the act or omission that caused the death
occurred. Similarly, this is the rule where each survivor listed in the state wrongful death act files individually in
addition to the claim of the estate. Where the attorney in question does not represent all survivors, for example, the
separated spouse in a minor’s death case, all survivors must agree to the settlement. Where state law does not permit
parent-child loss of consortium claims in a personal injury claim, such a claim must be withdrawn or denied prior to
settlement. Accordingly, the claimants should be informed initially upon filing that such a claim is not payable.

c. Acknowledgment by letter. Five sample acknowledgement letters are posted on the USARCS Web site at “Claims
Resources,” 11, ¢, nos. 1 through 5. They are identified respectively as follows. acknowledgment letters (for), FTCA,
MCA, Defective Claim, Amended Claim, and Request for Reconsideration. A properly written acknowledgment
establishes the date of filing, notifies the claimant of the administrative requirements to process the claim, and explains
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any deficiencies in the claim. Acknowledgment letters are not required under small claims procedures provided the
receipt is otherwise acknowledged. Adhere to the following instructions when sending acknowledgment letters:

(1) Certified mail. Acknowledgment of a defectively filed claim should be sent by certified mail, return receipt
requested.

(2) Date stamp. Date stamp a copy of the claim to reflect the date the Army received the claim. Attach a date-
stamped copy to the letter to the claimant to show that the claim has been recelved and processed.

(3) Medical records. Whenever the processing of the claim either for or against the United States requires the use of
either governmental or civilian medical records, provide a completed “Release for Use of Medica Records,” and
“Explanation of Privacy Rights Under the Health Insurance Portability and Accountability Act (HIPAA).” Samples of
both are posted at USARCS Web site at “Claims Resources,” 1, ¢, nos. 13 and 14. (HIPAA was made effective April
14, 2003 and implemented by Department of Defense Directive (DODD) 6025.18-R.) Furnish the forms along with a
self-addressed envelope as part of the claims acknowledgment. Request that the claimant execute the forms and return
them. Under HIPAA, a claims office cannot obtain, use, or disclose protected health information obtained after April
14, 2003 without the consent of the person to whom the medical information applies. If during the course of your
investigation you learn of other health care records for which a release has not been obtained, provide the claimant
with another medical release under HIPAA for signature. In this situation make sure the release for medical records
specifically names the facility from which medical records will be procured. The failure of the claimant to provide a
medical release could result in denia of the claim based on the DA’s inability to investigate or determine liability
absent the right to use the medical information as set forth in the medical release. Any suit filed subsequent to the
denial or expiration of six months may be contested on the basis that no administrative claim has been filed, which is a
jurisdictional prerequisite to filing suit.

d. Acknowledging properly filed claims. Take the following steps in preparing the acknowledgment letter:

(1) Anayze SF 95, block by block, to ensure the claim is properly filed. A claim may be properly filed even though
SF 95 is improperly completed. As long as the claim meets the criteria for a properly filed claim in paragraph 2-5
above, the statute of limitations is tolled. However, address any defects in the acknowledgement letter. For example,
omission of the claimant’s date of birth does not affect filing. However, the date of birth is necessary to evaluate a
persona injury or wrongful death claim. When the claimant has failed to provide certain information on a properly
filed claim form, advise the claimant why the missing information is needed.

(2) After studying the materials submitted by the claimant or claimant’s attorney, send an acknowledgment letter
requesting the specific materials you need to evaluate the claim.

e. Acknowledging improperly filed claims. If the claim does not meet the jurisdictional regquirements for a properly
filed claim in para 2-5 above, treat it as a potential claim. The acknowledgment letter should clearly state the defects
(see subpara c above). The letter will also contain the substance of any discussions held with the claimant or claimant’s
attorney concerning defective filing of the claim.

(1) Itisinappropriate to fail to acknowledge a defectively filed claim in the hope that the statute of limitations will
run and bar the claim. Whether or not the claimant is represented by an attorney, acknowledge the claim. Claims
personnel will not assume that an attorney is responsible for discovering any defect in a claim filed by the attorney on
a client’s behalf. A claimant or claimant’s representative is entitled to an acknowledgment that specifies all errors in
the claim and explains the effect of any filing errors.

(2) In the acknowledgment letter, inform the claimant of the statute of limitations and advise that the claim, as filed,
does not toll the statute of limitations. Language covering this point is contained in the sample acknowledgement |etter
posted on the USARCS Web site (see subpara ¢, above). Enclose an SF 95 for each claimant and a self-addressed
envelope with the acknowledgment letter. When the claim is defectively filed and the statute of limitations is about to
run, promptly notify the claimant of the defect before the statute of limitations runs. Telephone notice is appropriate in
such cases.

f. Action on claims determined to be defectively filed after acknowledgment. The requirement to inform claimants of
defects continues as long as the claim file is active. When a defect is discovered after acknowledgment, inform the
claimant at once of the defect and its nature.

0. Requests for medical records. Army claims representatives are entitled to a copy of al Army medica records
from an Army medical treatment facility, AR 40-68, chapter 12. If the claimant has been treated by other than U.S.
Army medical treatment facilities or health care providers, the acknowledgment letter should request that a copy of all
such records be furnished or the claimant should be provided a release for his signature authorizing the AAO or CPO
to obtain the records. The release should specifically state the dates and places of treatment and the identity of the
health care provider where known. Such a release is reguested to aobtain records from other government treatment
facilities including those of the Departments of Veterans Affairs, Navy, Air Force, Public Health Service and Coast
Guard.

h. Health Insurance Portability and Accountability Act. The HIPAA precludes the use of medical information by
other government agencies, civilian entities, expert or consultants without the consent of the patient. Enclose a copy of
a release and authorization (see subpara c(3) above) to permit such use with the acknowledgement letter for any claim
including personal injuries or wrongful death. This will permit an ACO or CPO to seek medica review of the injuries
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by personnel at the local MTF, by an independent medical expert, or from a variety of other sources, for example,
vocational rehabilitation services, brokers, insurance companies or economists. The acknowledgement letter (see
subpara ¢ above) should contain a paragraph stating that failure to sign the authorization could result in the denial of
the claim, emphasizing that the claimant has the duty to document the claim and failure to do so renders the claim a
nullity. Further, any ensuing suit under the FTCA could be barred by failure to file an administrative claim, a
jurisdictional prerequisite to an FTCA suit. Under other chapters a denia is authorized for failure to document, AR
27-20, paragraph 2-38.

2-8. Revision of filed claims
See adso AR 27-20, paragraph 2-8.

a. New claims.

(1) The acknowledgment letter should inform the claimant that the claim is a new claim. If the new claim is
considered under the FTCA, inform the claimant that the six month period during which suit may not be filed starts as
of the date of receipt. If the new claim is clearly received after the two year statute of limitations has expired, the
claimant should be so informed in the acknowledgment letter and asked to withdraw the claim. If it is not withdrawn,
deny it. If the accrual date of the statute of limitations is in doubt and must be investigated, so inform the claimant but
do not deny the claim.

(2) If the original claim has been denied, a new claim as defined in AR 27-20, paragraph 2-8, may be accepted and
considered provided it is filed not later than two years from the date of accrual. A claim withdrawn from suit
constitutes a new claim and must be filed not later than two years from the date of accrua or the sixty day period for
filing set forth in 28 U.S.C. §2679.

(3) A party may be added only if the additional party could have filed a companion claim initialy. If the party has a
separate cause of action, the claim is a new claim, not an amendment and must be filed not later than two years from
the date of accrual. Examples are loss of consortium or services in marital or parent-child relationships.

b. Amendments.

(1) A claim may not be amended after denial has been taken or afinal offer has been made by a settlement authority
who has been delegated denia authority under AR 27-20.

(2) Where the insured has filed a property damage claim and has been paid by the insurer, the insurer may file an
amendment to the insured’s claim as the real party in interest even though the amendment is received after the
expiration of the statute of limitations provided that the insured's claim for property damage has not been denied or a
final offer made.

Section 1l
Processing of Claims

2-9. Actions upon receipt of a claim

a. The ACO or CPO will date stamp all copies of a claim, including the SF 95, on the date it receives a claim. For
dating purposes, the claim, if jurisdictionally defective, will be considered a PCE and any written demand on an SF 95
will be considered a claim. Neither the absence of a claimant’s signature or a sum certain nor an improper signature
precludes dating. However, the claimant must be informed immediately of any deficiencies as set forth in paragraph
2-7 above. If the two-year statute of limitations is at issue, the stamped date should reflect the date the post mailroom
receives the claim. Maintain a system by which the claims office is made aware of such date by the post mail handlers;
for example, the post mailroom might date-stamp the incoming envelope. The ACO or CPO employee who date-stamps
the claim will supply either initials or signature for identification.

b. If a unit or organization that has no Army claims office receives a claim, it should nevertheless date-stamp the
claim in the manner prescribed above. Upon receipt of a claim without a date stamp, the ACO or CPO should ascertain
the date of its receipt and record this information on the chronology sheet placed in the claims file. Receipt of an Army
claim by the U.S. Air Force, Navy, or any DOD organization tolls the statute of limitations. Receipt by another federal
agency does not. Receipt of a tort claim against the Army by a state does not toll the statute of limitations, unlessiit is
received by a full-time officer or employee of the Army Nationa Guard (ARNG).

¢. As soon as possible after receiving the claim, an ACO or CPO will enter it into the database using the next
available claim number in the series assigned to that particular office, as required by paragraph 13-1. Enter the claim
number on the claim itself and in the claim file. Thereafter it should appear on al correspondence and documents.

d. If the claim is based on an incident occurring in another ACO’s geographic area, close the file and transfer it to
that ACO, which will continue to use the same assigned claim number when entering the claim into the database. The
following examples illustrate proper procedure:

(1) A unit from Fort Stewart debarks at San Diego and proceeds by military convoy to Fort Irwin. A collision
between a military vehicle and a civilian vehicle occurs in Fort Irwin's area of responsibility. The civilian vehicle is
driven by a resident of northern California whose San Francisco attorney files a claim for persona injury, in the
amount of $1 million, at the Presidio of Monterey. The Presidio should date stamp the claim, assign a claim number,
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transfer it to Fort Irwin for processing, and submit a copy to USARCS. Fort Stewart should assist Fort Irwin in the
investigation.

(2) A Louisville, Kentucky, Reserve unit’'s vehicle crashes into an office building in eastern Tennessee while en
route to Fort Bragg for two-week annual training. A claim is filed with the Reserve unit for damage to the building, but
the unit does not respond. A Congressional inquiry to the Pentagon is referred to Fort Knox, Kentucky. That office
should contact the claimant and direct the claimant to the correct ACO, which is Fort Campbell.

e. When other uniformed services' claims offices are involved, the same general guidelines should apply. However,
a claim under AR 27-20, chapter 11, is payable by the Army only when filed by a Soldier or by a DOD civilian
employee. If a claim by a member of another uniformed service is payable under AR 2720, chapters 3 and 4, and also
under the Personnel Claims Act (PCA), refer the claim to the member’s service for a determination whether it is so
payable and, if not, request its return for the Army’s consideration. See AR 27-20, paragraph 1-20, on cross servicing
of claims. Finally, mutual assistance between uniformed services claims offices in the investigation and processing of
claims is a long-standing policy that Army personnel should follow.

f. Transfer al companion claims simultaneously. Transfer those filed later to the same office upon receipt. If the
transferring office will play a role in processing, investigating, or settling the claims, duplicate as much of the file as
necessary and retain it until all claims are closed.

0. When USARCS receives a new claim from a field office it will use the claim number given to it by that office. If
USARCS receives a claim which has not yet been assigned a number and decides to keep responsibility for it (for
example, a claim on which it may take final action without investigation), it will assign the claim one of its own office
numbers.

h. Tables listing claims offices worldwide are posted to the USARCS Web site at “Claims Resources,” VI.

2-10. Opening claims files

a. Open a potential claim file when an incident occurs that could result in a claim either in favor of, or againgt, the
United States. This decision may be based on:

(1) Receipt of information concerning an incident which results in the initiation of a claims investigation as required
by AR 27-20, paragraphs 2-1 and 2-2.

(2) Receipt of a request for records or other documentation by, or on behalf of, a potential claimant, indicating a
potential claim either in favor of, or against, the United States.

b. Create and mark all such files as potential claims. Arrange them aphabetically by the name of the injured party.

¢. Upon concluding the investigation and determining the facts and circumstances surrounding the incident, maintain
the file as "active" until a claim is received, or for six months after the statutory period for filing a claim has expired.

d. Actua presentation of a claim in writing will require the opening of a claim file or the conversion of a potential
clam file to an active one.

2-11. Arrangement of file

Maintain all tort claim files in standard order as prescribed in this paragraph. Following a standard format permits
personnel to review the contents and prevents oversights or mistakes caused by overlooking a document in the file or
failing to recognize that a document is missing. Forward al files transferred to USARCS in this format, unless
USARCS has previoudly received all documents as a result of compliance with the mirror file system.

a. File standards. The following rules apply to &l tort claim files:

(1) When possible, use a six-sided folder (available through supply channels) to contain the file contents. The
following parts of the claim file correspond to the sides of such a folder. (A six-sided folder is not required for files
less than one-half inch thick.)

(2) Subdivide parts into sections and sections into subsections. A table of contents is recommended for all files and
should be prepared for any part that has multiple sections. Designate parts by Roman numerals, and sections by |etters.
Tab each section or separate with dividers. Designate subsections by Arabic numerals.

(3) When the number of claims arising out of a single incident makes it impractical to place all the documents in
one folder, establish separate files containing the information unique to each claimant. For example, if an explosion
breaks windows in fifty houses, establish a separate file for each claimant, maintaining the liability information in a
master file. Keep all basic information about each claim (such as a copy of the claim form) as well as information
pertaining to the claims generally in the six-sided folder and establish a separate file folder (manila) for each individual
claimant.

(4) When a claim is settled but there is the potential for additional claims stemming from the same incident, retain
the file as a potentia claim file. Retain it until al claims are settled or the statute of limitations has run on all potential
claims.

b. Part |, Chronology. Use this section only for the case chronology sheet, which is a mandatory part of each tort
clam file.

(1) Format. Use plain or ruled paper or locally prepared forms for chronology sheets. Enter the date in the left-hand
margin, followed by the information to be recorded, followed by the initials of the person making the entry.
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(2) Contents of entry. Ordinarily, only administrative data and a summary of actions taken will be placed in the
entry. Record interviews, inspections, and similar events in the memoranda for record (MFRs) placed in part 1V, V, or
VI. A chronology sheet entry is intended as a guide for those reviewing a file and a management tool for case status,
not a memory aid. Personnel may place telephone numbers and addresses in a chronology sheet entry but should place
notes from a claimant interview in an MFR kept in part V.

c¢. Part I1, Claim form and allied papers. This part of the file contains matters pertaining to the administrative claim
form and attachments. If a document pertains to one or more parts, it should appear in the part of the file most relevant
to the claim. For example, if a claimant tries to submit hundreds of pages of medical records by reference in the claim
form, file the medical records in part VI and place an MFR, specifying which records accompanied the claim, in part
I1. Place the following documents in separate sections in the order specified:

(1) Clam form (with continuation sheets).

(2) Attachments (other than documents that belong elsewhere in the file).

(3) Agent’s authority to file claim, letters testamentary, or letters of administration, power of attorney, or similar
documents.

(4) Acknowledgment letter from the claims office to the claimant or attorney.

(5) When there are multiple claims, maintain the documents pertaining to each clam in a separate section,
designating the sections above as subsections.

(6) If the claim is settled, place settlement documents (including the settlement agreement, transmittal letter,
voucher, and action) in a single section on top of this part.

(7) If the claim is not settled, place fina action, final offer, denial notice, reconsideration, or appeal notice in a
single section on top of this part.

d. Part Ill, Correspondence. All correspondence, including memoranda on administrative matters, belongs in this
section, unless it contains information that logically belongs in another section. For example, when a claimant tries to
file a claim by letter, the letter belongs in part 1. Arrange the correspondence or memoranda in chronological order,
with the most recent document on top. Attachments to correspondence should not appear in this section unless there is
no other logical place to put them.

e. Part IV, Research. This part consists of copies of any relevant case or statutory law as well as legal, medical or
scientific research, regardless of source. Use any logical order. Place liability and damages information in separate
sections.

f. Part V, Liability. The following sections appear in the order below (from top to bottom):

(1) Claims investigation. Place documentation of any investigation performed by the claims office on top of the
other investigations. Investigatory materials include interview memoranda, witness statements, accident scene diagrams,
and photographs.

(2) Consultants' reports. Place reports prepared by experts, accident reconstructionists, and other consultants in a
separate section following the claims investigation.

(3) Other investigations. Place each investigation other than a claims investigation in a separate section, with the
most recent investigation on top. For example, an MP report could be in section D, followed by a report of survey in
section E.

g. Part VI, Damages. Separate the damages information by tabs and place it in the file as separate sections. When a
claimant has received medical treatment from more than one health care provider (HCP), establish a subsection for
each HCP, further subdividing into the provider’s reports, records and bills. Tab medica records that are too bulky to
fit in a six-sided folder and place them in a separate folder. The following is a sample section for a single claimant
treated by one physician:

(1) Claimant interview.

(2) Research provided by the claimant.

(3) Medical reports.

(4) Medical records.

(5) Medica hills.

(6) Property damage estimates, repair bills or appraisals.

h. Multiple claims. When more than one claim is filed pertaining to a particular incident, personnel will maintain
one file (the master file) for al related claims. If the claim numbers are not sequential, prepare separate files for each
non-sequential file. All files will contain a memorandum identifying all related claims by number and claimant name.

2-12. Mirror file system

The AAO is required to monitor the progress of al claims reportable to USARCS through close telephone contact with
the command claims service, ACO or CPO and by maintaining a mirror file of all reportable claims and claim
incidents. The mirror file is mandatory. This system expedites disposition of a claim and is critical in determining
federal liability within the FTCA’s six-month administrative period and meeting the goa of disposing of al claims
expeditioudly.
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a. Forwarding to area action officer. Contact the AAO for guidance, and forward a complete copy of the file, when
a claim seeks an amount beyond the monetary jurisdiction of an ACO; when a serious potential claims incident occurs;
or when a claim presents a policy issue or a new precedent or point of law. AR 27-20 sets forth the ACO’s monetary
jurisdiction according to statute; such jurisdiction is based on the amount claimed, not the estimated settlement amount.
For example, under the FTCA, an ACO’s monetary jurisdiction is $50,000 per claim and $100,000 per incident. Under
the MCA, the jurisdiction is $25,000 per claim without limitation per incident. Similarly, forward copies of al new
written materials prepared or received to the AAO. The following is a reliable method for forwarding these updates:

(1) Fax, mail, or e-mail a scanned copy of the SF 95 or clam letter with attachments and a copy of the
acknowledgement letter as soon as possible. This is in addition to uploading these documents onto the tort and special
claims database. Following this initial transmittal, it is imperative that the origina SF 95 or claim letter be sent to
USARCS Tort Claims Division. The SF 95 will be returned if suit is filed.

(2) Prepare the mirror file copy, including the claim number, when you prepare or receive documentation. If so
desired, and after consultation with the AAO, additional documents may be transmitted to USARCS by uploading onto
the database.

(3) If additional documentation is only being provided to USARCS in hard copy form, put al mirror file copiesin a
distribution box for the AAO. Note the claim number on each document.

(4) Empty the box once a week: mail the contents to the AAOQ.

(5) Record al of the items forwarded for inclusion in the mirror file in Part I, Chronology, of each file.

b. Flexibility of the system. If a claim is forwarded for denial and the field claims office anticipates litigation or
appeal, it can keep the origina file and forward the original clam form, if not already forwarded, the claims
memorandum of opinion, and any documents not previously forwarded to USARCS. This simplifies preparation of a
report when suit or appeal is filed. The system also ensures that the USARCS AAO knows the status of the claim and
can assist as needed because the field and USARCS have identical files.

¢. Secial instructions. When placing each document (a copy of which has been forwarded to USARCS) in a tort
claim file, enter a note that a copy has been forwarded as required. Do the same with documents forwarded to the
claimant or the claimant’s attorney, to Health Services Command, or another destination. Such a notation will clearly
indicate to all subsequent action officers, including the U.S. Attorney, what information has been released previously to
the claimant, the claimant’s attorney, or other parties. The file will be retired by the office that takes final action on the
claim. However, since files may not be retired without an original claim form, ensure that the retiring office (either
USARCS or a field office) is in possession of an “origina” of the claim form before retirement occurs that is, before
retirement, an “origina” of the claim form may need to be transmitted between the field office and/or USARCS to
ensure that the retiring office has an origina of the claim form, as a result of the mirror file system. In some cases
claim forms are provided in original duplicate and each office may already have an “original” in their file. In these
cases, no transfer is necessary. Upon natice of litigation, the mirror file will be returned to the office responsible for
monitoring the litigation. See AR 27-20, paragraph 13-4 for further discussion of file retirement procedures.

2-13. Transfer of claims among armed services branches

Transferring of claims among armed service branches may occur in several circumstances. First, it may occur when a
claim is subject to “single-service responsibility,” either because of where it arose geographically or because of its
nature. Second, a claim may be transferred among armed service branches by voluntary agreement of the services. This
happens either because the claim involves more than one branch and a lead agency is established, or for other reasons,
for example, that it may be more convenient for a certain agency to process a specific claim. Third, sometimes claims
are transferred among service branches because the claim was clearly filed with the wrong agency. When transferring a
claim among armed services branches, keep the following factors in mind. In addition, See AR 2720, paragraphs
119, 120, and 13-2, and this publication at paragraph 1-19 for more information. Tables listing claims offices
worldwide are posted on the USARCS Web site at “Claims Resources,” VI.

a. Upon receiving a claim which has obviously been filed with the wrong federal agency, the ACO or CPO will
enter it into the database and transfer it to the correct agency, informing the claimant or legal representative in writing
of the recipient agency’s name and address and stating that any action the latter takes will represent final action on the
part of the Army.

b. Contact the claimant or lega representative when agency identity is in question. If the claim has been filed with
other agencies because the claimant is unfamiliar with governmental organizations, try to identify which agency should
process the claim. Send it there. However, if the claimant intends to file with multiple agencies, contact the other
agencies and try to establish a lead agency in conjunction with the appropriate ACO and the regulatory guidance.

¢. Medical malpractice claims frequently involve more than one military service's MTFs. In such cases, delay the
decision on the lead agency pending review of the medical records or related material. Question the claimant about
which MTF is the subject of the claims.

d. If the agencies cannot agree on which one will act as lead agency, USARCS will request the Chief, Torts Branch,
Department of Justice (DOJ), to designate the lead agency.

e. If the Army is the lead agency, the ACO or CPO will reguest al involved federal agencies to take no final action,
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such as denial, to forestall the imposition of the six-month period for filing suit. If the Army and another agency are
involved and the claim is not meritorious, a denial letter will be issued either for both agencies or by each at the same
time to avoid any extension of the six-month period. If another agency has aready issued a denial letter for a claim the
Army deems meritorious, inform the claimant that the six-month filing period does not apply because the Army will
consider the claim as a request for reconsideration. A sample letter to a claimant rescinding the denia is posted on the
USARCS Web site at “Claims Resources’, Il, ¢, no. 12. When another federal agency is designated the lead agency,
transfer the file to that agency, requesting that any final action taken represent the Army’s final position as well. Also
request the other agency to provide the Army a copy of the final action so the Army may close its file. When
transferring the file, notify the claimant of the transfer by certified mail, providing a point of contact at the lead agency.

f. When it is impossible to determine the correct agency’s identity, return the claim to the claimant and explain the
reasons in a letter. Retain a copy of the properly date-stamped claim and a record of all discussions with the claimant.

2-14. Use of small claims procedures

a. Rationale. Small claims procedures save the Army time and expense. Meritorious claims are settled more
efficiently, granting claims personnel more time to work on other, more complex claims. The Army’s small claims
procedures are consistent with the insurance industry practice of settling minor tort claims on the spot. Using these
procedures also avoids escalation of damages since delays in settlement may cause claimants to grow increasingly
dissatisfied and to amend their claims, seeking greater compensation. Finally, every claims settlement reflects the
judgment and discretion of the CJA or claims attorney who settles it. Small claims procedures are simply a means of
reducing the legwork and paperwork necessary to document a claims settlement decision.

b. When to use. Although the use of small claims procedures is optional, they should be used as much as possible
whenever atort claim can be settled for $5,000 or less. They require no written documentation, only completion of DA
Form 1668, Small Claims Certificate. A blank copy of DA Form 1668 may be obtained at www.apd.amry.mil. In
addition, a sample completed DA Form 1668 is posted on the USARCS Web site at “Claims Resources,” 11, a, no. 29.
Action may be taken by personal interview, telephone or correspondence. Interviews need not be recorded in a
memorandum for record unless a settlement is not reached in that communication. The monetary limit applies to each
claim and not to the entire incident. For example, if three claims arise from one incident and settlements in the amount
of $3,000, $1,000 and $750 can be reached, use the small claims procedure. But if two claims can be settled for $3000
and $1000 while the third cannot be settled within the ACO’ s authority, consultation with the AAQO is required. Do not
use the procedure for split claims. See paragraph 2-80 below. Any small claim settled for $2,500 or less is paid by
claims expenditure allowance, over $2,500 by the Financial Management Service. See paragraph 2—26 for how small
claims procedures may apply to traffic accidents.

2-15. Determining the correct statute

Congress intended the claims statutes it enacted to permit federal agencies to settle meritorious claims. Unless one
particular statute precludes using others, consider an otherwise meritorious claim under all statutes that may possibly
apply. For example, if a Soldier's FTCA (chap 4) property loss claim based on negligence is not payable under the
FTCA because it arises incident to service, it may be payable under the PCA (chap 11). If not payable under chapter
11, it may be payable under the MCA, chapter 3. Each claim requires analysis under all statutes before denial.

a. Property claims.

(1) Congtitutional taking. In the absence of tortious conduct as defined by the FTCA, claims for property losses
caused by a "taking" under the Fifth Amendment, U.S. Constitution, are tried exclusively in the Court of Federal
Claims or by a U.S. District Court for a demand not exceeding $10,000. As neither the FTCA nor the MCA provides a
basis for payment, refer such clams to USARCS immediately.

(2) Contractual property loses. Property losses caused by a contract, express or implied, are also Court of Federal
Claims cases; however, losses arising from the use and occupancy of rea estate are compensable under AR 405-15
pursuant to the Meritorious Claims Act, 31 U.S.C. § 3702. See also paragaphs 2-17d(3), 2—36b, and 2-45b. They also
may be compensable under the MCA.

(3) Property losses grounded in tort.

(a) Soldiers' property damage claims are excluded under the FTCA if they occur incident to service as defined by
the Feres doctrine. They must be paid under the PCA or, if not payable thereunder, under the MCA. The Feres bar does
not apply to the MCA, whose incident-to-service bar does not exclude property losses.

(b) If the property damage occurred incident to service, the claim must be considered first under the PCA, whether
or not it arose in tort.

(c) If the property is damaged incident to service, but the facts do not fall within the “incident to service” definition,
or do not constitute an unusual occurrence under AR 27-20, chapter 11, thereby barring the claim, the claim must be
considered under the MCA if it congtitutes a tort. If it is not clear whether it is a tort, give the claimant an opportunity
to clarify the matter by amending the claim.

(d) Payment of Soldiers' chapter 11 property claims should be withheld pending resolution of any personal injury or
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death claim arising out of the same incident. Coordinate settlement action with the claims authority having jurisdiction
over the highest dollar actual or potential personal injury or death claim.

(e) Payment of property and personal injury claims under the MCA should be withheld until coordinated with the
claims authority having jurisdiction over the highest dollar actual or potential personal injury claim. Determine the
extent of all injuries as to claims not filed. If hardship exists, notify USARCS promptly, to permit an early decision.
However, if an incident involves tortious conduct and actual and potential claims with an estimated settlement value in
excess of $200,000, claims arising therefrom may not be settled until the Commander USARCS determines whether
prior approval by DOJ is needed.

(4) Conseguential property damage claims by civilian employees. The FTCA and the MCA limit compensation to
actual property loss. Claims for consequential property damage can only be considered in the Court of Federal Claims
pursuant to 28 U.S.C. § 1346, the “Tucker Act,” and 28 U.S.C. § 1491, or by the Office of Management and Budget
(OMB) pursuant to 31 U.S.C. 8 3702, Jurisdiction for Certain Property Claims. See paragraph 2-17, claims remedies
outside of AR 27-20. In addition, examples of intangible (or consequential) damages are provided in paragraph 2-54.

(5) Tangible property damage claims by civilian employees. Within the United States, property damage claims by
civilian employees are covered by the FTCA, even if they arise within the scope of employment; the Federa
Employees Compensation Act (FECA) or Longshore and Harbor Workers Compensation Act (LSHWCA) exclusivity
provision does not apply to property damage. See 5 U.S.C. § 8116(c). However, civilian employee property damage
claims are first considered under AR 27-20, chapter 11. If the damage arises from atort and is not compensable under
chapter 11, the claim should be settled under the FTCA.

(6) Impact of venue within which claim arises. If the claim arises outside the United States, claims by both Soldiers
and civilian employees follow the same priority rules. They are considered first under the PCA, and then under the
MCA if the claimant is a U.S. national. If the claimant is a civilian employee who is not a U.S. national, and who
normally resides in a foreign country, the Foreign Claims Act (FCA) should be used in the absence of an applicable
Status of Forces Agreement (SOFA).

b. Personal injury and death claims.

(1) Claims by Soldiers and civilian employees.

(8) Under state law, personal injury and death claims arising from an employment contract or relationship are
usualy payable under workers compensation insurance, which bars tort suits against the employer even when the
persona injury or death is due to the employer's negligence. Federal law applies the same concept.

(b) Claims by Soldiers arising incident to service as defined by the Feres doctrine are barred under both the FTCA
and the MCA. See 10 U.S.C. § 2733(b)(3).

(c) Claims by civilian employees arising within the scope of employment are payable under FECA, the workers
compensation statute; see the 5 U.S.C. § 8116(c). Similarly, claims by Non-Appropriated Fund Instumentalities
(NAFIs) or the Army and Air Force Exchange Service (AAFES) employees are payable under the LSHWCA, 33
U.S.C. § 8116(c). Both statutes provide the exclusive remedy against the United States. The Department of Labor
defines scope of employment according to the law of the place of occurrence and agency law. See paragraph 2-38.

(d) Claims by prisoners under military jurisdiction are barred by the Feres doctrine. Federal prisoners may be
covered by the Prison Industries Act, 18 U.S.C. § 4126, or by the LSHWCA, 5 U.S.C. § 8116.

(2) Claims arising in the United Sates. Within the United States, personal injury claims by persons with whom the
United States has no contractual relationship or which do not arise incident to service or within the scope of
employment must be considered initially under the FTCA, if based on tortious acts or omissions, except for maritime
claims. If it cannot be determined whether the claim is a maritime claim, or if the claimant insists that it is despite
USARCS contrary belief, advise the claimant in writing of the need to file suit within two years of the occurrence.

(a) If the claim is based on a tort, it must be processed under the FTCA unless it arises out of a non-scope act. In
this event, it may be considered under the Non-Scope Claims Act (NSCA). If processed under that Act, all parties must
agree to the settlement, including the subrogee, who is barred from receiving payment.

(b) The MCA may be used, as appropriate, for claims arising out of noncombat activities. See paragraph 3-3.

(c) Tort claims caused by NATO Soldiers or Soldiers from other countries that have implemented a reciprocal
SOFA within the United States are handled exclusively by USARCS (except for investigation). USARCS is the
receiving State office (RSO) for all such armed services. Claims by such Soldiers for their own personal injuries,
sustained while in scope, are barred by the Feres doctrine.

(3) Claims arising outside the United Sates.

(a) Soldiers claims based on a single act or incident cognizable under the MCA, the Army Maritime Claims
Settlement Act (AMCSA), and the PCA will be considered first under the AMCSA or PCA. If not payable under either
of those statutes, consider the claim under the MCA. If claims cognizable under the MCA are based on more than one
act or injury and one or more of the acts or injuries are also cognizable under the FTCA (for example, claims alleging
medical malpractice both in aforeign country and in the United States or claims alleging negligence in the conduct of a
noncombat activity), the claims will be processed as follows: If the primary act or incident upon which the claim is
based is not cognizable under the FTCA, the claim may be considered and paid under the MCA. If the primary act or
incident upon which the claim is based is cognizable under the FTCA, the claim will first be considered under the
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FTCA. See paragraphs 2—73 and 2—75 for specific requirements that apply to settlement agreements and denials for
claims considered under more than one statute.

(b) A claim may not be paid under the MCA if it is payable under the FCA, 10 U.S.C. § 2733(b)(2).

(c) If a SOFA or other agreement provides for host country adjudication of a claim, the treaty process is normally
the claimant’s exclusive remedy. Where a foreign country is responsible for adjudication of the claim under the terms
of such an agreement, it may not be paid under the provisions of the MCA, FCA or FTCA. See, for example, Eyskens
v. United States, 140 F. Supp. 2d 553. If the foreign country refuses to accept legal responsibility for the claim or to
consider it under applicable treaty provisions, the Commander USARCS may authorize adjudication of the claim for
good cause shown. Examples, of good cause include the historical lack of SOFA jurisdiction over the claimant (not a
proper party claimant) or subject matter (for example, quasi-contractual claims) and poor advice by the Department of
Defense that causes the claimant to miss the SOFA statute of limitations. The mere fact that a foreign country has
failed to pay a clam on its merits is not enough to invoke this authority. See AR 27-20, chapters 3, 7, and 10.

c. Satus of forces agreement claims. See chapter 7 for the statutory schemes that underlie the applicable SOFA.

(1) Proper place to file. SOFA claims should be filed directly with the designated office in the receiving State,
which may either be a designated civilian office, as in Germany, or a foreign military unit. Where they are received by
an Army claims office, they should be forwarded to the receiving State office. SOFA claims arising in the U.S. should
be forwarded to the Commander USARCS.

(2) Europe. See AR 2720, paragraph 7-2, for a list of the countries that the Army has single-service tort claims
responsibility for in Europe. This authority is exercised from the U.S. Army Claims Service, Europe (USACSEUR),
Office of the Judge Advocate, U.S. Army, Europe (https.//claimseurope.hqusareur.army.mil). SOFA claims must be
submitted to the applicable host nation receiving State claims office in the jurisdiction in which they arose under the
applicable North Atlantic Treaty Association (NATO) or Partnership for Peace (PFP) SOFA. ACOs and CPOs in those
countries must screen al tort claims to determine whether the claimant is a proper claimant under the applicable SOFA
and whether the claim arose from an act or omission of a member or civilian employee of the U.S. Armed Forces
stationed or on temporary duty in those countries. In the European countries listed in AR 27-20, paragraph 7-2, any of
the following may be a proper claimant under the NATO or PFP SOFA: an inhabitant of a foreign country, including
one claiming for medical malpractice at a military medical treatment facility; a foreign country’s corporations and local
government bodies; an American civilian not a member of the force or civilian component; and a foreign subsidiary or
element of an American corporation. USACSEUR should be consulted if a claimant’s status is unclear. However,
members of the force and civilian components and their family members are not proper claimants under the German
Supplementary Agreement to the NATO SOFA or the Korean SOFA when the claim is based on an act or omission of
the U.S. Armed Forces on duty within Germany or Korea. When a SOFA claim is filed with an ACO or CPO, assign a
claim number, date stamp it, and instruct the claimant to forward it to the appropriate receiving State claims office. The
ACO or CPO will retain a copy of the claim. If the claim is returned to the claims office, process it in accordance with
chapter 3.

(3) Republic of Korea. In the Republic of Korea (ROK), the Army has single-service tort claims responsibility,
which it exercises from the Office of the Judge Advocate, U.S. Forces Korea (Claims) (FKJA-CL) (http://8thar-
my.korea.army.mil/ClaimsSvc/). The screening procedures are similar to those used in Europe, except that members of
the force and civilian components, and their dependents, are not proper claimants under the ROK SOFA. In the ROK, a
clam by a foreign inhabitant for medica malpractice at an MTF is processed under the ROK SOFA.

d. Foreign Claims Act claims. See chapter 10. To qualify as a proper claimant, the claimant must have been an
inhabitant of a foreign country at the time of the incident giving rise to the claim. This can include retired service
members who permanently reside in a foreign country and are not employed by the U.S. In countries such as the FRG,
the ROK and the Republic of Panama, making this determination may be particularly difficult. Normally, foreign-born
spouses are not considered proper claimants under the FCA, even if the foreign spouse has never been to the United
States; however, a foreign-born spouse may be a proper claimant under the MCA. If, however, the spouse clearly
exhibits an intention to remain a foreign inhabitant and never to immigrate to the United States, the FCA is the proper
remedy. Children of the marriage who are born in a foreign country would be claimants under the MCA. Dependent
parents of a foreign-born spouse would normally claim under the FCA, unless they had resided in the United States, or
intended to immigrate to the United States. ACOs and CPOs should develop a questionnaire designed to elicit
sufficient information to determine the proper claim authority. A sample questionnaire for determining whether a claim
fals under the FCA or the MCA is posted on the USARCS Web site at “Claims Resources,” I, a, no. 10.

e. National Guard Claims Act claims. See chapter 6 and paragraph 2—62c of this publication.

(1) Determining applicability. Members of the Army National Guard (ARNG) are employees of the state unless
ordered into the federal service, such as during a national emergency or while performing duty under Title 10, United
States Code. ARNG personnel remain state employees even when the United States has assumed tort liability under the
FTCA’s 1981 amendment (AR 27-20, chapter 6) (United States v. State of Hawaii, 832 F.2d 1116 (9th Cir. 1989);
Maryland for Use of Levin v. United States, 85 S. Ct. 1293 (1965)). That amendment provided coverage for ARNG
and active Guard Reserve activities giving rise to claims in the situations listed in (&) through (i), below. For an activity
to fall under any of these categories, the state must issue orders and the activities must conform to the orders, or drills
for the unit training schedule. In other words, the Guard member must be performing duties or activities in accordance
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with the orders and not be engaged in a housekeeping action or the like. An ACO or CPO should investigate the
following situations carefully and discuss FTCA coverage with the appropriate AAO.

(a) Instructing civilians at rifle ranges (32 U.S.C. § 316).

(b) Attending drill assemblies or participating in exercises or encampments, typically inactive duty training (32
U.S.C. § 502).

(c) Participating in certain maneuvers, typically two weeks annual training (32 U.S.C. § 503).

(d) Participating in small arms competition or attending schools for the ARNG (32 U.S.C. § 504).

(e) Attending regular service schools (32 U.S.C. § 505).

(f) Recruiting full-time (32 U.S.C. 8502(f)).

(g) Performing active Guard Reserve duties with the state (32 U.S.C. § 502(f)).

(h) Performing federal drug enforcement duty (32 U.S.C. § 502(f)).

(i) Performing community based activities under 10 U.S.C. 88 2012 and 2558.

(2) Additional considerations for Army Reserve National Guard activities.

(@) The ARNG is often involved, incident to federally funded training in Title 32 status, in projects that assist state
or local governments or various private organizations, usually youth groups or national military associations. Specific
statutory authority for such incident-to-training assistance is contained in 32 U.S.C. § 508, 10 U.S.C. § 2012, and 10
U.S.C. § 2558, and other statutes. Claims arising from such duly authorized projects are cognizable, notwithstanding
the fact that a government entity or private organization may derive a benefit. Other projects, particularly those that
cannot be supported on an incident-to-training basis, may be accomplished in a state active duty status. Claims arising
from state active duty missions are exclusively a state responsibility.

(b) The ARNG is involved under 32 U.S.C. § 112 in providing assistance to law enforcement agencies in counter-
drug operations. Such support is generally provided in a Title 32 duty status (other than training) and claims arising
therefrom are cognizable. Separate and apart from 32 U.S.C. § 112, the 1991 National Defense Authorization Act
authorizes assistance, incident to training, to law enforcement agencies in counterdrug operations. Again, such claims
arising in Title 32 training status are cognizable. However, where a state employee is actively participating in the
operation, investigation must be sufficient to determine whether any claim is a state or federal responsibility.

(c) Claims based on premises liability at a state-owned or leased armory or training site are generally the state’s
responsibility. Examples of such claims include an exploding dud, motorcyclist running into wire barriers, person
falling into a trench dug across a roadway, a person falling on an icy stairway or parking lot, or vehicle damage from
grass mowing operations.

f. Third-party claims involving an independent contractor.

(1) Generally. See subparagraphs 2—45b, c, and d, 246, and 2-62b of this publication. The United States is not
liable for claims arising from the act of an independent contractor (28 U.S.C. § 2671), including NAFI or AAFES
contractors or concessionaires. Upon receipt of a claim, the ACO and CPO should determine if a contractor is
involved. Frequently, claimants file for loss or damage stemming from housekeeping contracts for the Commissary,
MTF, Army motor pools, or other buildings and maintenance of facilities (such as spraying of paint or insecticides).
AAFES concessionaires or contractors may be involved. Army MTFs use the services of TRICARE partners or
contractors who supply physicians and related services, such as emergency room and radiology services. When a
contractor is involved, examine the contract, obtain the contractor’s address and the name of its insurer and inform the
claimant that a claim should be filed against the contractor. When there is joint liability, furnish this information
anyway. Such warning should be made as soon as possible to avoid the running of a state statute of limitations which
is applicable to a suit against a contractor. See paragraph 2—45b and ¢ for more discussion on independent contractors
generaly.

(a) If the damage is considered to be primarily due to the contractor’s fault or negligence, refer the claim to the
contractor or the contractor’s insurer for settlement. Although the claim against the Army will not be processed under
AR 27-20, the advance notice procedure to the AAO contained in AR 27-20, paragraph 2-1, will be followed. When
possible, ask the claimant to refer the claim personally to the contractor.

(b) If the contractor does not dispose of the claim within a reasonable period of time, determine whether the Army
is legally liable to the third-party claimant for the damage. Base this determination on the same standards used to
determine contractor liability. When the United States exercises sufficient control over the contractor’s operations or a
specified process (such as spraying) at a place where such operations or processes could cause the damage, federa
liability may be invoked.

(c) If it is determined that the United States may be liable, ask the contracting officer to withhold funds due the
contractor. Funds may be withheld as long as the contract specifies that the contractor is responsible for damages that
occur as a result of its fault or negligence and provided that the contract contains no clause to the effect that the
contractor is not responsible for negligence of the United States or its employees;, see Motor Ins. Corp. v. Aviation
Specidlties, Inc., 304 F. Supp. 973 (W.D. Mich. 1969). It is not necessary that a claim actually be paid under AR
27-20 before funds can be withheld.

(d) If withholding is not considered permissible, forward claims payable under the FTCA to the Commander
USARCS for disposition. Include al pertinent data concerning contribution or indemnity in the file.
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(2) Claims for injury or death of contractor employees. See paragraphs 2-38 and 2-62b of this publication.

(a) Claims by contractor employees for injury or death are payable from workers compensation benefits provided
by the contractor and should first be processed in this manner. In most U.S. jurisdictions, the workers compensation
remedy bars further action against the contractor except at management level. In this regard, determine whether
insurance coverage of management activities is available. Such coverage usually does not bar action against the United
States, and if a claim not satisfied wholly by workers' compensation is pursued further against the Army, it will be
processed under AR 27-20. However, this is a matter of local law; examine it carefully in each case. In any event, a
payable claim must be based on negligent acts or omissions of U.S. employees, not contractor employees.

(b) In processing such claims, examine the contract between the United States and the employer, or any related
subcontract, to learn whether it holds the United States harmless and imposes liability on the contractor. Unless the
provisions make it clear that the contractor is not liable to any extent, try to get the contractor to assume the burden of
settling the claim. For example, such provisions often provide that the contractor will hold the United States harmless
from claims arising in part from the negligence of the United States. In such cases, contractor liability should be
pursued, United States v. Accrocco, 297 F. Supp. 966 (D.D.C. 1969). Should the claim arise in part from the
negligence of the United States and the contract is silent as to whether the contractor will hold the United States
harmless in such a case, examine appropriate case law and pursue contractor liability, if appropriate.

(c) Generally, the contractor need not be pursued when the claim arises solely as a result of the negligence of the
United States and the contract does not expressly provide for the contractor to hold the United States harmless in such
a case. Piscopo v. United States, 167 F. Supp. 777 (E.D.N.Y. 1958). When the claimant is an employee of the
contractor who has received workers' compensation benefits provided by the contractor, federal law controls the right
of the United States to indemnification under a federal indemnity contract. Include the contractual provisions in the
claim file since they will determine the right to contribution or indemnification, United States v. Seckinger, 397 U.S.
203 (1970). This is true regardless of whether state law provides that workers compensation benefits are the
employee’s exclusive remedy against the employer. Compare American Agricultural Chemical Co. v. Tampa Armature
Works, Inc., 315 F.2d 856 (5th Cir. 1963) with Spurr v. LaSalle Construction Co., 385 F.2d 322 (7th Cir. 1967).

(d) If the United States has compensated the contractor for the latter’s workers' compensation premiums, the Army
may be able to deduct any payments made by workers' compensation to the claimant from any award the Army makes.
Further, in such instances a claim by the workers' compensation carrier will be forwarded for resolution by the AAO.
Similarly, the United States may have paid the premiums for other coverage (such as life insurance and funeral
expenses in a death case), and these may also be deductible. Ask the contractor if such benefits exist, since the contract
itself may not revea their existence. Place a record of the results of the inquiries in the file.

(e) If the claim by the contractor’'s employee is based on the theory that the United States was in control of the
contractor or otherwise in charge (for example, by regulating safety) rather than on a specific act of negligence by a
federal employee, examine local law to determine whether a statutory employer defense is available to the United
States. This defense is generally based on the extent of control, for example, the contract is performed on U.S.
property, concerns an activity in which the government is normally engaged (mess hall or motor pool activities), and
the government has paid the cost of workers compensation premiums, directly or indirectly, as part of the contract
price, Roelofs v. United States, 501 F.2d 87 (5th Cir. 1974), cert. denied 423 U.S. 830 (1975). See FTCH § I, D7.

(f) Claims faling under the Defense Bases Act, 42 U.S.C. 88 1651-1654, are payable exclusively under the
worker's compensation insurance required by that Act.

g. Claims by contractors for damage to or loss of their property during the performance of their contracts.

(1) Claims by contractors for damage to or loss of their property during the performance of their contracts are
payable as contract claims where the damage or loss occurs as a result of in scope acts or omissions by a service
member or civilian employee. Such claims are not payable under the FTCA even if the contract funds are insufficient
to pay the contract claim. If the contracting officer denies the claim, the claimant must exhaust his contract appellate
remedy prior to consideration under the MCA or FCA as a bailment claim.

(2) If damage or loss occurs from the act or omission of a third party while the property is bailed to the U.S,, the
claim may be considered under the MCA or FCA if not payable as a contract claim. Whether it is payable depends on
duty of the government under the type of bailment in question. Prior to consideration under the MCA or FCA, review
the contract to determine whether the contract provides for security of the property. If so, process the claim as a
contract claim.

(3) Process in accordance with subparagraph (1), above, claims by contractors for damage to, or loss of, property
being rented, leased, loaned or sold to an agency of the United States that is in the Army’s possession to facilitate
performance of such contracts (for example, property is in transit or in temporary storage). Also, sometimes insurance
coverage purchased by the contractor and included as a contract cost may be available to pay the cost (for example, if a
Soldier or civilian employee rents a car while on TDY, 35 Comp. Gen. 553 (1956)). Accordingly, scrutinize contractual
provisions and refer the claim to the insurance carrier, if appropriate. If such property is rented, leased, loaned by or
sold to the Army and is in the possession of the Navy or Air Force for shipment or storage when the damage or loss
occurs, forward the claim to the Navy or Air Force for settlement as an MCA bailment claim.

h. Maritime claims. Maritime claims must be identified as such upon receipt by use of the criteria in paragraph 8-4.
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The claimant must be informed that the claim lies within the maritime jurisdiction of the U.S. and any suit must be
filed not later than two years after the accrual of the claim. In case of doubt as to whether the claim is maritime, or if
the claimant states the claim falls under the FTCA, inform the claimant in writing that the claim will be treated as
maritime for purposes of timely filing even if filed under the Admiralty Extension Act (AEA), 46 U.S.C. § 30101

i. Postal claims.

(1) General guidance. The FTCA specifically excludes claims for losses due to transmission of postal matter (28
U.S.C. § 2680(b)). However, there are three types of postal claims that may be considered through channels outside the
scope of the FTCA. These are: interagency claims filed by the U.S. Postal Service against the Military Postal Service
pursuant to an interagency agreement; claims for loss of registered or insured mail in the possession of the U.S. Army
(cognizable under the MCA); and claims for packages delivered by United Parcel Service (UPS). General guidance on
each of these is provided below.

(2) Interagency postal agreement claims.

(a) Claims by the U.S. Postal Service are only cognizable pursuant to a specia interagency agreement between the
U.S. Postal Service and the Military Postal Service. The agreement is posted on the USARCS Web site on JAGCNet at
“Claims Resources,” |, a, no.13(d). DOD 4525.6-M provides comprehensive guidance on the military postal system
including some general information about how postal losses should be handled; see also DODI 4525.7 at E.3.5.

(b) Interagency agreement claims are claims brought by the U.S. Postal Service for funds and accountable postal
stock embezzled or lost through the negligence or error of unbonded Army postal clerks, assistant Army postal clerks
or persons acting in those capacities, and commissioned or warrant officers of the Army designated as custodians of
postal effects by the appropriate commanding officer. These claims amost invariably arise in foreign countries.

(c) Interagency postal claims must be filed by the U.S. Postal Service within one year of the discovery of loss. The
loss must be due to fault on the part of Army personnel listed in subpara (b), above. For example, a claim for loss of
postal monies due to robbery of a postal clerk is not payable unless there is evidence that the clerk or other Army
postal personnel were at fault. Similarly, if the loss is caused by the fault of non-postal personnel, the claim is not
payable. For example, if mail is destroyed in an Army truck involved in a collision and fire, the U.S. Postal Service
claim is not payable under the interagency agreement unless there is evidence that the driver was one of the persons
listed in subpara (b) and that the accident was due to the driver's negligence.

(d) Local claims offices do not become directly involved in interagency claims because the U.S. Postal Service files
the claims with USARCS. However, loca JAs or lega officers who learn of a potentia clam due to theft or
dereliction of duty on an Army postal clerk’s part should take steps to see that the Army postal clerk reimburses the
U.S. Postal Service for the loss. For example, an Army postal clerk may be required to make restitution prior to
separation or as part of a plea bargain.

(3) Postal claims for loss or damage to registered or insured mail. See also paragraph 2-30 (for information on
investigation of these types of claims) and paragraph 2-56g (for how to measure damages in claims related to
registered or insured mail).

(@) The MCA specifically provides coverage for loss or damage to registered or insured mail only. The mail must be
controlled by use of aregistry or some other device alowing its course to be traced and responsibility for its loss to be
determined. Otherwise, the loss or damage is not within the terms of the MCA. For example, the U.S. Postal Service
once created a type of insured mail known as “insured minimum fee,” for which no record was kept of delivery to the
recipient. This type of mail was not included in the provisions of the MCA because of its lack of registry. Other types
of mail, including certified mail and Express Mail, also are not included within the terms of the statute, even though
the U.S. Postal Service guarantees Express Mail’s delivery times and document reconstruction.

(b) It must be determined that the Army is responsible for the loss. When a claimant, either the sender or recipient,
aleges that a registered or insured package was lost or damaged while in postal channels, the claimant should be
directed to file the claim with the U.S. Postal Service. The U.S. Postal Service will trace the parcel and determine
whether the loss occurred in U.S. Postal Service channels. If the U.S. Postal Service determines that it is not
responsible for the loss, it forwards the claim, with a complete investigation, to the Army for further action. (If the loss
or damage occurs after the mail has left all postal channels, the claim may be considered under the PCA (chap 11).
This would include, for example, a courier or other Soldier picking up the mail at the Military Postal Service and
rifling it.)

(4) United Parcel Service package claims. The UPS has agreed to be liable for payment of claims for loss or
damage to packages delivered in the continental U.S. (CONUS) to Army mailrooms or other Army employees for
delivery to the addressee, The procedures for unit mail room clerks that are established by the UPS agreement are set
forth in AR 600-8-3, appendix B (Delivery of UPS Material by Unit Mailrooms). Claimants seeking reimbursement
for losses covered by the agreement should be given a copy of the procedures and referred to UPS. The UPS offices
sometimes seek reimbursement for payment to a customer for loss or damage to a package. These claims should be
denied on the basis of the UPS agreement. Where a unit mail clerk or another unit member acting in that capacity signs
the UPS delivery record, UPS will provide a copy of the delivery record.

(a) UPSremains liable for all property damage to package contents even though a unit mail clerk has signed for the
item.
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(b) UPS agrees to hold harmless and reimburse the United States for any claims or judgments that the United States
is legally required to pay as a result of property loss or damage to packages received from UPS.

(c) UPS will remain liable for a lost package even though a unit mail clerk has signed for the package pursuant to
its tariff provisions on file with the Interstate Commerce Commission and the individual Public Service Commissions
in the states in which UPS operates.

j- Blast damage claims. See paragraph 2-28.

(1) Blast damage claims are payable under the MCA. While the claimant need not prove negligence, the claimant
must prove a connection between the blast and the damage. Only causation need be established. See paragraph 3-3b.

(2) To achieve consistency in determining causation, AR 27-20, chapter 2, requires that blast damage claims should
be forwarded to USARCS aong with the information set forth in paragraph 2—28 through 2-48 for review by a blast
damage expert located at or used by USARCS. If another claim under the exact circumstances has aready been
reviewed, such as similar damage to the house next door, the ACO or CPO should coordinate with the AAO to waive
the requirement for USARCS technical review. Similar damages usually mean the type of damage caused by air blast,
such as broken windows, and not ground shock, such as a cracked basement wall.

(3) Payment for nuisance value alone leads to other claims or protests by neighbors, particularly those whose claims
have been denied previoudly. This should not be done.

k. Motor vehicle damage claims arising from the use of non-government vehicles. See also paragraphs 2-61 (joint
tortfeasors), 2—62e (indemnity or contribution), and 2—70 (splitting persona injury and property damage claims) and
similar topics in AR 27-20, chapter 2.

(1) Third party vehicular damage claims caused by use of privately-owned vehicles.

(@) AR 27-20, paragraph 2-15k, requires that third parties' tort claims against the United States arising from the use
of a privately-owned vehicle (POV) by a Soldier or civilian employee allegedly within the scope of employment must
be forwarded to USARCS for a decision prior to any fina action. This requirement arises from the difficulty in
determining scope in such cases and maintaining any degree of consistency. See FTCH § |I, B3.

(b) Always determine whether the liability insurance on the POV may be used to fund at least part of the settlement.
Of particular interest are insurance policies that contain exclusions made without regard to reduction of the premium.
Research the law of the state in which the contract was entered to determine if it prohibits such an exclusion. This is
significant because Soldiers or civilian employees use their POV's for various errands of possible benefit to the Army.
See FTCH § II, D8.

(c) Before forwarding, conduct an investigation to assist in a scope determination. While the nature of the investiga-
tion varies from case to case, aways determine whether mileage was reimbursable and, if not, whether the use was
specifically authorized by the command. If the POV was used for more than one purpose on one trip, list the various
purposes and routes.

(2) Claims by lessors for damage to rental vehicles.

(@) The U.S. Government Visa travel charge card provides insurance coverage for damage to the rented vehicle to
all Soldiers and employees who rent qualifying vehicles (essentially passenger sedans and seven-passenger vans) using
the U.S. government travel card for 30 days or less worldwide except in Jamaica, Ireland, and Israel. This coverage
requires that the traveler notify Visa International Service Association at 1-800-VISA—-911 (1-800-847-2911) within
20 days of the damage to the rented vehicle and complete and submit an accident report to Visa within 70 days of the
damage. This coverage is independent of any other insurance provided to the renter. The coverage is primary for
damage caused while an authorized driver was acting within the scope of his employment, and secondary to other
coverage when the driver was using the vehicle for persona use, such as during personal time over a weekend while on
a two-week TDY period.

(b) The U.S. Government Car Rental Agreement (formerly the Military Traffic Management Command (MTMC)
Agreement, now known as the Surface Deployment & Distribution Command (SDDC) Agreement), effective 1 October
2002, provides that Soldiers and employees on TDY who rent a passenger vehicle or qualifying passenger van from a
participating rental agency in other than a fleet rental arrangement are furnished collision insurance by the lessor and
its insurer. The Agreement is posted to the USARCS Web site at “Claims Resources,” 11, a, 11. The Agreement may
also be viewed at the SDDC Web site at http://www.sddc.army.mil/, by clicking on “passenger,” “car rental carriers,”
then “car rental agreement.” Under this coverage, the lessor assumes responsibility for all collision damage to its
vehicle, provided the member or employee driving the vehicle did not cause the damage through willful conduct or
wanton negligence, nor through one of the listed exceptions in SDDC Agreement, paragraph 9. This coverage applies
only when the traveler was acting within the scope of his employment when the loss or damage occurred. Claims
arising when a traveler is not within the scope of duty, such as for detours or frolics, are the traveler’s individual
responsibility. Deny any claim for damage covered by this insurance with an explanation that it is not cognizable under
any statute or regulation and refer the claimant to the SDDC Agreement, paragraph 9b.

1. If the lessor refuses to accept liability for damage to its vehicle under the rental contract based on the lessor’s
belief that the driver’s conduct voids the insurance coverage, process the claim by referring the claimant (lessor, lessee
or lessor’s insurer) to the appropriate Army disbursing office for disposition under the Joint Federal Travel Regulations
(JFTR), paragraphs U3415 c(2)(b) and (c) or C2102-D2, available on the Web.
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2. If the rental agency attempts to collect directly from the renter rather than filing a claim with the renter’s unit,
inform the rental agency that the SDDC Agreement requires it to first file with the unit. Rental agencies can only
pursue the individual renter when the renter’s unit has determined that the damage occurred due to acts or omissions of
the renter not within the scope of his duty.

(c) If the rental agency does not participate in the SDDC Agreement, claims for damage to or loss of the vehicle are
contract claims and are not cognizable as tort claims. Forward any demand for compensation for the damage or loss to
the contracting authority through which the contract for the vehicle rental was obtained.

(d) In tort claims where the renter either failed to use or comply with the provisions of the government Visa travel
card or to rent from a SDDC participating rental agency, the claim will be paid directly from the unit travel funds.
Either the traveler can pay the rental agency and request reimbursement on the travel voucher (DD 1351-2); the rental
agency can send a claim to the unit commander, who, after certifying that the damage or loss occurred while the
traveler was within the scope of his duties, sends the claim to the servicing Defense Finance and Accounting Service
(DFAS) office for payment, JFTR, paragraphs U3415 c¢(2)(b) and (c) or JTR C2102-D3; or the rental agency can send
a claim directly to the unit’s servicing DFAS office for payment, DOD Financial Management Regulation (FMR), vol.
9, chapter 4, paragraphs 040704 - 040705.

(3) Third-party damages arising from the use of rental vehicles. Third-party damages and injuries arising from the
use of rental vehicles are discussed at paragraph 2-62e.

I. Claims arising from gratuitous use of DOD or Army vehicles, equipment, or facilities. Frequently, nonfederal
organizations, companies or individuals are granted free use of government land, vehicles, or equipment, and such use
results in tort claims. Gratuitous user claimants may be students, volunteers, members of scouting organizations,
foreign military personnel, or persons injured during fundraising or recreational activities. Third parties whose property
is damaged during debris removal following a natural disaster in which a state governor requests federal assistance may
also be gratuitous claimants. See subparagraph(5), below. Liability may exist under AR 27-20; before processing such
claims, however, consider the following issues:

(1) Departmental or local directives often require the execution of a hold harmless or similar clause before Army
facilities, transportation, or equipment are used. Whether such clauses are legally enforceable should be determined by
local law, based on the following factors:

(@) Whether the arrangement between the United States and the sponsoring agency is binding on the individual
claimant.

(b) Whether a benefit is derived by the Army, the individual claimant, or both.

() Whether the Army is furnishing the benefit under an obligating statute or authority or on a voluntary basis.

(d) Whether public policy considerations are involved.

(2) Generaly, hold harmless clauses are ineffective unless agreed to by both the individual claimant and the
sponsoring organization and unless the latter maintains a program or method of compensation similar to workers
compensation or other insurance. Examine any insurance policy involved to see whether the DA is an insured party (if
not, the insurance carrier may be subrogated to the claimant’s interests). Urge Army officials arranging such functions
for gratuitous users to require adequate third-party liability insurance that includes the DA as an insured party. In any
event, scrutinize such claims to see whether other benefits are available to the claimant before processing under AR
27-20 or whether such benefits are considered a collateral source and thus are not deductible from any payment made
under AR 27-20.

(3) If contribution or indemnity applies but the matter cannot be resolved, forward the claim to the Commander,
USARCS, 28 C.F.R. § 14.6(d)(1)(iii). Attach a copy of the contract, any insurance policy, and a record of the status of
the negotiations, including efforts to obtain contribution or indemnity in the file. If the clam involves Army
transportation, state whether any guest statute applies.

(4) Third-party claims may arise from acts or omissions of individuals such as students, volunteers, members of
scouting organizations, foreign military personnel, or other persons present on a military installation in connection with
fundraising or recreationa activities. These persons may be liable under the “loaned servant” doctrine or other
employment-type relationship. Generally, these do not depend on compensation from federal sources but turn on either
the extent of direction and control exercised by the United States or its responsibility as the owner of land or
equipment. See paragraph 2-45d (volunteers). Hold harmless clauses do not bar third-party claims unless the third
party is privy to the agreement permitting use of DA premises. The clause’'s main value is derived from any insurance
or other third-party compensation program provided by the sponsoring organization or the individual involved. Refer
third-party claims to the sponsoring organization or individual concerned or to either party’s insurer. If not resolved by
such referral and if contribution or indemnification is considered inapplicable or cannot be obtained, refer the claim to
the Commander, USARCS, with all pertinent data concerning contribution or indemnity included in the file. See
paragraph 2—62 (indemnity).

(5) Debris removal claims present a different problem in that a state or local government must agree to indemnify
the government against any claim arising from debris removal from private property. See 42 U.S.C. § 5173. The
Federal Emergency Management Agency (FEMA) represents the federal government in providing disaster relief. Past
experience has indicated that the senior Army JA of atask force engaged in such a mission should arrange with a state
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to assume responsibility for the settlement of such claims after a special claims processing office investigates. Attempts
should be made to have the state assume liability not only for claims arising at the site but in addition for claims
arising from travel to and from the home station of any unit to be used for debris removal.

m. Real estate claims.

(1) Claims for rent, damage, or other payments involving the acquisition, use, possession, or disposition of real
property or interests therein by and for the DA are generally payable under AR 405-15, paragraphs 5 and 6. Claims for
damage to real property and incidental personal property damage sustained during Army noncombat activities are
payable under either AR 405-15 as a real estate claim or AR 27-20, chapters 3 or 10 as trespass claims. Such claims
usualy arise during a maneuver or training exercise or an emergency deployment. If the property is occupied pursuant
to a lease or use permit and if operation and maintenance funds are available for payment of damage claims, refer to
AR 405-15. The length of time the land is occupied is the general guideline for determining whether to pay a claim as
a trespass (using damages to the property and loss of use as a measure of damages) or as a real estate claim. (Rent is
only payable for a rea estate claim.) If 30 consecutive days or less, the claim is normally considered as a trespass; if
31 consecutive days or longer, the claim is normally considered as a real estate claim. See U.S. Army, Europe Real
Estate/Office of the Judge Advocate Standard Operating Procedures for Processing Claims Involving Real Estate
During Contingency Operations (20 August 2002). This may be accessed through JAGCNet intranet menu selection, or
directly at the U.S. Army Claims Service Europe homepage at https://claimseurope.hqusareur.army.mil, at the publica-
tiong/regulations menu selection.

(2) Take care to avoid splitting the claim (by considering the real property clam under AR 405-15 and the
incidental personal property clam under AR 27-20, chapters 3 or 10). Instead, consider the entire claim under AR
405-15 by referring to the lease’s restoration clause. If this is not possible, or if operation and maintenance funds are
not available, include a statement to this effect in the file and process the remainder of the claim under AR 27-20,
chapters 3 or 10. There should be careful coordination with the COE district real estate claims office to avoid duplicate
payments. See AR 405-15, paragraph 9b. Note that a lease may be entered into after the fact of occupancy. See AR
405-15, paragraph 5.

(3) Claims for damage to rea property and incidental personal property damage arising out of Army activities
considered to be neither combat nor noncombat activities are payable under AR 405-15. They are aso payable under
AR 27-20, chapters 3 and 10, but only if founded in tort. Normally, such claims arising during civil emergencies
should be processed under AR 405-15; contingency planning should include adequate operations and maintenance
funding for such claims.

(4) Real estate claims based on a Fifth Amendment taking of property such as navigation easements, or claims based
on continuous invasion of property (such as by overflight, noise, smoke, gases, or water emanating from government
sources) fall under the Tucker Act. See paragraph 2-17h(1). Take care to distinguish these claims from those based on
tort or noncombat activities—that is, distinguish claims based on a continuing invasion, including a taking, temporary
or permanent, from claims based on damage to the property.

(5) If the invasion is found to be of a continuing nature, try to settle the claim through rea estate acquisition
procedures. In such instances, claims offices should coordinate with the appropriate division and district engineers or
the Directorate of Real Estate, Office of the Chief of Engineers.

(6) Under certain conditions, process these claims under the Federal Acquisition Regulation (FAR), part 50 and 50
U.S.C. § 1431, for example, if a contract instead of a lease was used to rent certain rea estate and claims arise that are
not payable under the contract.

n. Claims generated by civil works projects. Civil works projects that may generate claims include dams, bridges,
and reservoirs. They are specifically identified by their legidative history and appropriation. The COE investigates and
processes claims arising out of civil works projects in the same way as any tort claim. Payment procedures, however,
are different. See paragraph 2-8e for specific payment procedures that apply.

2-16. Unique issues related to environmental claims

a. General. This paragraph presents a general discussion of the unique issues involved in receiving and processing
tort claims based on environmental contamination allegedly attributable to CONUS Army operations. Most environ-
mental contamination problems facing the installation lawyer do not involve claims under AR 27-20.

(1) There are two types of environmental claims. The first type asserts damage or injury resulting directly from the
contamination; these claims are processed under AR 27-20. The second type seeks to recover the costs of or, damages
attributable to, the necessary “cleanup” response; these claims are processed under the Defense Environmental
Restoration Account (DERA). The line between these types is often obscure and difficult to draw, requiring close
coordination between claims and environmental personnel. However, under the Comprehensive Environmental Re-
sponse, Compensation and Liability Act (CERCLA), 42 U.S.C. 88§ 9601-9675, an FTCA suit is prohibited during a
CERCLA cleanup, 42 U.S.C. § 9613h.

(2) For aclaim to be classified as either an environmental or a “toxic tort” claim, the claimant must allege that the
damage or injury was due to a legally recognized civil wrong. Many claims do not assert a state tort based on the
government’s “wrongdoing” Instead, they typically allege an activity (such as disposal of industrial chemicals) and an
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adverse result (risk of cancer). Often, claimants file after an environmental survey has been conducted, at which time
the ACO or CPO must review such claims carefully to determine whether to refer them to environmental personnel for
processing under DERA. The claimant should be advised of proper procedures.

b. Comprehensive Environmental Response, Compensation, and Liability Act.

(1) CERCLA sets out an environmental restoration program administered by the Environmental Protection Agency
(EPA). See 42 U.S.C. 88 9601-9675. Although the statute does not create new tort remedies for individuals damaged
or injured by environmental contamination, Congress by enacting it demonstrated its intent that the federal government
shoulder the burden of environmental cleanup together with private industry. The statute expressly permits a private
individual to sue, not for damages, but to ensure compliance with the CERCLA mandate. The DOD, by agreement with
the EPA, administers the DERA program which is designed to carry out CERCLA objectives and remedies.

(2) When presented with a claim alleging damage or injury resulting from the release of a hazardous substance into
the common environment, the ACO or CPO must determine whether CERCLA procedures may abate the release or
ameliorate both its short-term and long-term effects. If the installation elects to abate a release of contamination or
ameliorate its effects, whether as the result of a claim or not, its lega staff must inform the command and the civilian
community that the Army is acting under the mandate of the Installation Restoration Program and not because of
potential tort liability.

c. Defense Environmental Restoration Account.

(1) The Army first responded formally to the need for cleanup of hazardous waste sites in 1975 by ingtituting the
Installation Restoration Program. This program was aimed originally at a few known trouble spots but soon expanded
to cover all Army instalations. In 1976, DOD expanded the program throughout the Services, naming the Army its
executive agent.

(2) The DERA was established pursuant to the Defense Appropriation Act of 1984. The program was expanded to
include cleanup of former DOD sites as well as active installations. Although the military departments individually
identify, develop and implement their own cleanup projects, the Secretary of Defense controls the DERA. As funding
needs are identified and developed, DOD transfers funds to existing accounts administered by the military departments.

(3) Local military or civilian environmental law specialists are responsible for active installations or activities. COE
Headquarters Environmental Restoration Division, Washington, DC, is responsible for closed installations or activities.

d. Theories of tort liability and damages.

(1) Environmental tort litigation is replete with diverse theories of liability, some traditional and some new and
creative. Severa of the more novel theories that a few courts have adopted originated in product liability cases against
multiple pharmaceutical company defendants. The traditional theories commonly urged in support of toxic tort liability
include trespass, nuisance, negligence, assault and battery, and strict liability. Trespass does not usually apply to claims
against the government because there is rarely evidence of the necessary intent. The same is true of assault and battery.
However, under the proper circumstances, state nuisance laws may provide a viable remedy against the federal
government, especially on contamination release caused by waste disposal practices.

(2) Plaintiffs seek compensation for such damages as emotiona distress resulting from knowledge of exposure to a
toxic substance, the need for future medical surveillance because of such exposure, cancer phobia, and the increased
risk of suffering future injuries or illness. Although the courts have generally rejected such damages, which often
amount to new causes of action, as too speculative, plaintiffs have made significant inroads in some jurisdictions. For
the most part, however, these theories have failed because of the scientific uncertainty about causation rather than from
the conceptual basis of liability. See FTCH § 1I, C30.

e. Typical ingtallation contamination situations. The following are typical scenarios, each presenting its own
problems and challenges:

(1) Groundwater contamination arising from:

(a) Past solid waste disposal practices (such as landfill disposal).

(b) Past or present industrial operations (such as evaporation basins, solvent disposal, and chemical storage).

(2) Lead paint or asbestos exposure to occupants of quarters, installation employees, contractor employees, and the
public.

(3) Use of pesticides, herbicides, fungicides, and rodenticides.

(4) Sales of excess or salvage property containing hazardous materials, such as polychlorinated biphenyls found in
transformers sold by local property disposa offices or contaminated drains or boilers used in the manufacture of
explosives.

(5) Defective or inadequate water treatment.

(6) Defective or inadequate sewage treatment.

(7) “Chance” exposure to military chemical munitions, usually due to past practices of canister or drum storage or
disposal.

(8) Exposure to bacteria used in Army tests for establishing dispersal patterns.

f. Role of the area claims office or claims processing office.

(1) Most alegations do not arise out of a single incident of exposure to a toxic agent that produces immediate,
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identifiable persona injury. The more typical toxic tort claim involves many potential claimants who allege long-
standing exposure to multiple hazardous substances. This usually occurs against a background of public concern and
media attention. However, causation is often obscured by scientific and medical disagreement. The passage of time,
witnesses' fading memories, and the routine destruction of documentary evidence all combine to “contaminate,” or
blur, the facts relevant to a negligence inquiry. Because multiple toxic tort claims involve potential class action
lawsuits, plaintiffs often file administrative claims merely as the necessary first step to litigation: they have no real
expectation of administrative settlement. In this atmosphere, it is not surprising that the Environmental Tort Branch of
DOJ closely monitors these claims from their inception. The ACO or CPO faced with a claim asserting a toxic tort
must investigate it as thoroughly as possible. Since lawsuits will likely ensue, this thoroughness is in the Army’s
interest.

(2) Obtain investigative assistance from the following sources:

(@) Virtually al Army installations that conduct operations likely to affect the environment employ one or more
environmental speciaists. These experts, either Soldiers or civilian employees, are professionals charged with guiding
the installation’s environmental management. They are usualy well-trained in both science and the federal and local
legal framework.

(b) Another good source of information is the state environmental regulatory agency, which has a long-standing
relationship with the installation, often in a watchdog role.

(c) Each MACOM employs one or more environmental law specialists within the OSJA who are well versed in
DOD and DA regulatory requirements and policies. Environmental Law Division, Office of the Judge Advocate
General (OTJAG), has extensive experience in environmental matters and is the focal point for DA policy and
litigation in this field. Consult the AAO upon receiving of an environmental claim or upon learning of potential claims.

(d) Army or DOD sources of technical assistance include the U.S. Army Environmental Hygiene Agency, the COE
Headquarters Environmental Restoration Division, the U.S. Army Medical Bioengineering Research and Development
Laboratory, and the DOD Hazardous Materials Technology Center.

g. Notifying Department of Justice. Forward copies of toxic tort claims to USARCS. In turn USARCS will notify
the Environmental Law Division, OTJAG and the Environmental Law Branch, DOJ for comment and direction.

2-17. Claims remedies outside of AR 27-20

a. Scope. This paragraph provides information and guidance on processing demands for monetary compensation
outside of AR 27-20. This compilation is by no means exhaustive, and claims personnel should research the law on
incoming claims to be sure that no other means of claims disposition resides elsewhere within the Army, other federal
agencies or the courts. Even if no such means is available, forward the claim to USARCS with both a factual summary
sufficiently detailed to permit proper disposition and a statement as to why no means for settlement are available.

b. Claims by war victims, including internees, and prisoners of war.

(1) Combat claims and most claims statutes explicitly exclude claims arising out of war or armed conflict. In certain
cases, the United States and the host government may mutually waive such claims through a status of forces
agreement. In others, the host government has discharged and held the United States harmless from such claims in
exchange for either a lump-sum payment or economic and military assistance. Belligerent nations have released the
United States in certain cases.

(2) Under the War Claims Act of 1948 (50 U.S.C. app. 88 2001-2016), the War Claims Commission initialy
adjudicated claims arising out of World War Il of U.S. prisoners of war, internees, and organizations and individuals of
nations alied to the United States. The statute was later amended to include U.S. citizens who were internees and
prisoners of war during the Korean War and to expand the categories of World War |l claimants. Today, the only
program that is still open addresses claims of civilian internees or Soldiers or their survivors held in captivity during
the Vietnam War. Their claims are adjudicated by the Foreign Claims Settlement Commission as successor to the War
Claims Commission.

(3) Congress enacted Titles 111 and 1V of the International Claims Settlement Act of 1949, as amended (22 U.S.C.
88 1641-1642), 64 Stat. 13. This authorized the Foreign Claims Settlement Commission to determine certain claims of
U.S. nationals against the governments of Bulgaria, Czechoslovakia, Hungary, Romania, Italy, and the Soviet Union.
The Foreign Claims Settlement Commission started similar programs concerning Y ugoslavia, Cuba, Iran, The Peopl€e’'s
Republic of China, the Democratic Republic of Germany, Vietnam, Ethiopia and Egypt. Currently, the FCSC is
adjudicating property claims against Albania which is the only 22 U.S.C. § 1621 program still open. It is anticipated
that legislation will permit claims against Iraq (such as those of survivors and veterans of the conflict there). Address
inquiries to: Foreign Claims Settlement Commission Suite 6002 600 E. Street, N.W. Washington, D.C. 20579-0001
Commercial: 202-616-6975.

(4) For a claims view of the conflict in Grenada, see J. L. Harris, "Grenada: A Claims Perspective,” The Army
Lawyer, January 1986, p. 7. Both the Grenada and the Dominican Republic deployments have been construed to bring
the combat exclusion rule into play. This accords with the United Nations practice barring claims arising out of acts
based on military necessity in the Gaza Strip, Cyprus, and the Congo. When the United States joins a multinational
force and an international body assumes operational control (as the Organization of American States did in the
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Dominican Republic and the United Nations did in Somalia) that international body becomes responsible, at least
concurrently, with its member nations for settling claims that their forces generate. Accordingly, the approval or
settlement authority should seek advice from the Commander USARCS before paying any claims under the FCA. See
paragraph 2-37 for a discussion of the incident to service doctrine.

c. Claims cognizable by other agencies.

(1) Department of Sate.

(a) The Secretary of State may provide compensation for the personal injury or death of an individual not a national
of the United States located in a foreign country in which the United States exercises privileges of extraterritoriality.
The Secretary of State may settle such claims when the injury or death is caused by an officer, employee, or agent of
the U.S. government, other than members and employees of the armed forces (31 U.S.C. § 3725). Settlement is limited
to amounts not exceeding $1,500 in any one case. Negligence, wrongful acts, or acts within the scope of employment
need not be proven.

(b) The Secretary of State may also pay tort claims in foreign countries arising out of U.S. government operations
abroad. Settlement is limited to not more than $15,000. A foreign government must present such claims for damage to,
or loss of, real or personal property of, or for persona injury to or death of, a national of that foreign country, 22
U.S.C. 88 2669 and 2669-1. These claims may not be cognizable under any other U.S. statute or international
agreement.

(c) The Secretary of State may pay tort claims arising out of Department of State operations in foreign countries.
Payment is made in the manner authorized under the FTCA in 28 U.S.C. § 2672. There is no provision for bringing
suit if a claim is denied, 22 U.S.C. 88§ 2669 and 2669-1.

(d) Under the auspices of the Department of State, the International Boundary and Water Commission, United States
and Mexico, may pay claims, not exceeding $1,000, for property damage arising from the activities of the government
or its personnel in connection with any Commission project. Such claims may not be cognizable under the FTCA. They
are payable from funds appropriated for the project giving rise to the loss (22 U.S.C. § 277e).

(e) The U.S. Constitution (Art. I, sec 9, clause 8) prohibits acceptance without consent of Congress of "any present,
emolument, office, or title" from a foreign state by U.S. employees, including members of the armed forces and their
families. The Department of State processes foreign government claims for return of gifts and decorations that it holds
on deposit, 22 C.F.R. Part 3, chapter I, except for Viethamese decorations, which are governed by Pub. L. No. 89-257,
passed October 15, 1965. Pub. L. 89-257 is uncodified. More information about Pub. L. No. 89-257 is available by
visiting http://foxfall.com/fm-vcahtm.

(2) Department of Justice.

(a) Federa prisoners injured while engaged in work activities under the Federal Prison Industries Program are
limited to the exclusive remedy provided by the fund such industries have established (18 U.S.C. § 4126); see also
United States v. Demko, 385 U.S. 149 (1966). Those prisoners under the custody or control of the Army who have
been discharged and are engaged in the Federal Prison Industries Program are also covered, as are their dependents.
The Disciplinary Barracks, Fort Leavenworth, has not joined this program but it plans to do so shortly. Recovery is
barred, however, if injury is sustained as a result of willful conduct, is not related to work assignment, or occurs while
the claimant is away from the work location. Recovery may not exceed that permitted under the FECA. Claimants are
entitled to procedural due process with limited judicial review. See Saladino v. Federal Prison Indus., 404 F. Supp.
1054 (D. Conn. 1975); Sturgeon v. Federal Prison Indus., 608 F.2d 1153 (8th Cir. 1979).

(b) The Attorney Generd is authorized to settle and pay claims for no more than $1,000 for damage to, or loss of,
personal property of federal penal and correctional institution employees incident to their employment. Neither
negligence nor causation is required, but recovery is barred if the damage or loss results from the claimant’s or an
agent’s contributory negligence (31 U.S.C. § 3722).

(c) Claims based on unjust convictions may be payable under 28 U.S.C. § 1495 and 28 U.S.C. § 2513 by the Court
of Federal Claims or a District Court, 28 U.S.C. § 1346. Such claims must be based on an actual conviction and are
limited to a total of $5,000.

(d) Owners of property seized under the Trading with the Enemy Act (50 U.S.C. app. § 9) are entitled to the
exclusive remedy this Act provides for the payment of damages or the return of the property held by the Attorney
General as custodian, provided the owners prove they were neither enemies nor alies of an enemy of the United States.

(e) Claims based on actions of the Director, Assistant Director, inspectors, or specia agents of the FBI, which are
not cognizable under the FTCA, may be compensable in a limited amount from agency appropriations.

(f) Claims arising out of operations of the Drug Enforcement Agency conducted in a foreign country may be settled
in the manner authorized by the FTCA.

(g) Claims for death or disability of a public safety officer, including state and local officials, arising in the line of
duty are payable by the Bureau of Justice Assistance, 42 U.S.C. 88 3796-3796¢-1.

(3) Department of the Treasury. Army disbursing officers are authorized to recertify checks that have been issued by
the Army and later lost or stolen. However, not all federal agencies have this authority. An inquiry regarding a check
issued by another agency should first be referred to that agency or, for cases in which it is known that such agency
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cannot recertify the check, to the U.S. Department of the Treasury, for processing through the Check Forgery Insurance
Fund (31 U.S.C. § 3343, 31 C.F.R. 88§ 235.1-235.6).

(4) Department of Agriculture. The Secretary of Agriculture is authorized to pay up to $2,500 for damage to private
property caused by any federal employee, including Army personnel, in connection with the protection, administration,
or improvement of national forests (16 U.S.C. § 574). Negligence is not a requirement. This remedy is available only
for clams not cognizable under the FTCA.

(5) Department of the Interior.

(@) Claims for damage, loss, or destruction of horses, vehicles, and other equipment occurring while in the custody
of the National Park Service may be settled by the Secretary of the Interior, if the National Park Service exercises such
custody for fire-fighting, trail maintenance or other official business (16 U.S.C. § 17f). Such claims may not be
cognizable under the FTCA and are payable from appropriations for the rental of such equipment.

(b) The Secretary of the Interior is authorized to settle and pay claims to owners of private property for damages
resulting from government operations in the survey, construction, operation, or maintenance of tribal Native American
irrigation projects. Such claims are payable from project funds but may not exceed five percent of total project funds
available that year (25 U.S.C. § 388). A claim by an Indian tribe as an entity is within the exclusive jurisdiction of the
Court of Federal Claims (28 U.S.C. § 1505).

(6) Department of Health and Human Services.

(@) Claims for injury and death caused by the administration of vaccines may be payable by the Court of Federal
Claims under the National Vaccine Injury Compensation Program (42 U.S.C. 88 300aa-1 through 300aa-6). A claimant
dissatisfied with the Court of Federal Claims judgment may bring a civil suit for damages in a state or federal court.
Such claims are also cognizable under the FTCA.

(b) Claims for injury or death arising from the acts or omissions of employees or contractors engaged in the
performance of medical, surgical, dental or related services within the following entities. migrant health centers (42
U.S.C. § 254b); and community health centers (42 U.S.C. 8 254c).

(7) Department of Veterans Affairs.

(a) Tort claims arising in foreign countries in connection with the Department of Veterans Affairs (DVA) operations
abroad are authorized under 38 U.S.C. § 515. Administrative claims authority parallels that set forth in the FTCA, but
judicial review is not available.

(b) Loss of persona effects sustained in a fire, earthquake or other natural disaster while stored in a DVA hospital
or residence is covered under 38 U.S.C. § 1726.

(8) U.S Information Agency. 22 U.S.C. § 1474 applies to tort claims that arise in foreign countries in connection
with U.S. government information and educational exchange programs conducted abroad.

(9) Nuclear Regulatory Commission.

(a) Claims resulting from the detonation of a nuclear or non-nuclear explosive device in the course of conducting a
Nuclear Regulatory Commission program are payable under 42 U.S.C. § 2207. This statute expressly covers acts or
omissions of Army personnel engaged in such a program. Such claims, which may be brought for damage or injury
from explosions or radiation, are based on causation; negligence need not be established. Although such claims are
limited to not more than $5,000, the Commission may report claims in excess of that amount to Congress for
consideration if they are meritorious and otherwise covered by this provision. Such claims are not payable if caused in
whole or in part by the negligent or wrongful act of the claimant or the claimant’s agents and employees. An action
may also be brought under the FTCA unless the claim arises outside its geographic scope. See also 42 U.S.C. § 2210
and 10 C.F.R. 88.2 for information on indemnification agreements in claims against third parties held liable for nuclear
incidents.

(b) The Nuclear Regulatory Commission is authorized to settle and pay claims for property damage or personal
injury or death resulting from a nuclear incident involving the nuclear reactor of a U.S. warship (42 U.S.C. § 2211.3).
Additionally, the President may authorize payment of claims from available contingency funds or certify them to
Congress for appropriations. Such claims are not payable if they arise from combat or civil insurrection.

(10) National Aeronautics and Space Administration. The National Aeronautics and Space Administration (NASA)
is authorized to pay claims arising out of the conduct of its functions that are not covered under the FTCA. See 42
U.S.C. § 2473(c)(13), 14 C.F.R. 88 1261.300-1261.317. The statute expressly covers the acts or omissions of Army
personnel engaged in NASA programs. Such claims may be based on causation alone; negligence need not be shown.
There is a ceiling of $25,000; claims in excess of that amount, however, may be reported to Congress for consideration
if they are meritorious and otherwise covered by this provision.

(11) National Oceanic and Atmospheric Administration. The Secretary of Commerce is authorized to settle claims
not to exceed $2,500 for property damage, persona injury or death arising from Nationa Oceanic and Atmospheric
Administration activities that are not cognizable under the FTCA (33 U.S.C. § 853).

(12) Peace Corps. The Peace Corps is authorized by 22 U.S.C. § 2509(b) to pay, in amounts not exceeding $20,000,
claims of foreign nationals for property damage, personal injury, or death resulting from tortious acts committed abroad
by Peace Corps employees or volunteers.
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(13) United States Postal Service. Claims for property damage, personal injury or death resulting from U. S. Postal
Service operations that are not cognizable under the FTCA are covered by 39 U.S.C. § 2603.

(14) Tennessee Valley Authority. Claims arising from the activities of the Tennessee Valley Authority are not
cognizable under the FTCA but the Tennessee Valley Authority may settle and pay them in its capacity as a quasi-
governmental corporation, 16 U.S.C. § 831c(b).

(15) Panama Canal Commission. Claims arising from the Panama Canal Commission’s activities or the acts or
omissions of its employees are not cognizable under the FTCA but may be paid by the Panama Canal Commission.
The comparative negligence of Cana employees, the vessel master, crew, or passengers may be used to apportion
liability. Such claims are subject to judicial review by the U.S. District Court for the Eastern District of Louisiana. See
Panama Canal Act of 1979, 22 U.S.C. 88§ 3601-3873 at 88 3761 and 3771.

(16) American Battle Monuments Commission. Claims arising from the American Battle Monuments Commission’s
activities in foreign countries are payable under 36 U.S.C. 8§ 2110 and processed under the FCA and AR 27-20,
chapter 10.

d. Claims related to Army service or employment.

(1) Claims based on Soldiers personal affairs.

(a) Private indebtedness;, see AR 600-15.

(b) Nonsupport of dependents; see AR 608-99. This includes court-ordered garnishment of pay for alimony and
child support.

(c) Paternity claims; see AR 608-99.

(d) Claims for property willfully damaged or destroyed or wrongfully taken; see the Uniform Code of Military
Justice (UCMJ), Article 139, and AR 27-20, chapter 9.

(e) Other complaints and allegations against Soldiers, see AR 60020, paragraph 5-8.

(2) Remission of indebtedness. DFAS processes claims by enlisted personnel for remission of indebtedness to the
federal government under 10 U.S.C. § 4837. Remission of indebtedness is available to enlisted Army Soldiers while
serving on active duty, inactive duty training or active duty for training. See AR 600—4. The indebtedness of ARNG
Soldiers, based on reports of survey, may be remitted under 32 U.S.C. § 710(c). See AR 6004. Remission of
indebtedness procedures are not authorized to effect offsets under Article 139, UCMJ (implemented in AR 27-20, chap
9), since the Soldier's debt under Article 139 is owed to the victim, not to the government.

(3) Meritorious Claims Act. See extract from 31 U.S.C. § 3702. The OMB is authorized to consider meritorious
claims against the United States that are not otherwise subject to lawful adjustment. Relief under this law is
discretionary and administered according to established equitable principles and the circumstances of the particular
case. The OMB has delegated most claims settlement functions as set forth in subparas (a), (b), and (c), below. In
addition, subpara (d), below sets forth a delegation of waiver authority by the Comptroller General. However, the
Comptroller General has retained authority, under 31 U.S.C. § 3529, to issue decisions to disbursing or certifying
officials and heads of agencies on matters involving the expenditure of appropriated funds not specificaly involving
the claims settlement and waiver functions set forth below.

(a) Settlement of claims for uniformed service members pay, alowances, travel, transportation and survivor
benefits, and carriers’ claims for amounts set off from their charges for loss and damage, to the DOD, Office of
Hearings and Appeals.

(b) Settlement of federal civilian employees claims for compensation and leave, to the Office of Personnel
Management.

(c) Settlement of claims for civilian federa employees' travel, transportation and relocation alowances, and trans-
portation carriers’ requests for review of General Services Administration (GSA) audits of their bills, to the GSA Board
of Contract Appeals.

(d) Authority to prescribe standards for and waive claims against government employees and members of the
uniformed services and Nationa Guard arising out of erroneous payments of pay and alowances and of travel,
transportation and relocation benefits was transferred to the head of an agency with respect to legislative branch
employees, or the Director of OMB with respect to any other federal employee, member of the uniformed services or
the National Guard. OMB re-delegated this authority to the agency that made the erroneous payment.

(4) Claims by Reserve component personnel. Claims of Reserve component (U.S. active Reserve and ARNG)
personnel arising pursuant to inactive duty training or active duty are discussed below. For purposes of this paragraph,
active duty includes all federally funded full-time duty or training, such as annual training, active duty training, active
duty specia work, active duty other than for training and full-time training or ARNG duty (al full-time National Guard
duty under 32 U.S.C. 88 316, 502, 503, 504, or 505).

(a) Claims for loss, damage, or destruction of personal property of Reserve component members incident to inactive
duty training or active duty are payable under AR 27-20, chapter 11, or if not payable thereunder, chapter 3, the MCA,
may apply.

(b) Claims for personal injury to, or death of, Reserve component members pursuant to inactive duty training are
barred by the incident to service doctrine. The incident to service bar applies to inactive duty training only after the
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Soldier reports for duty and does not cover the Soldier’s travel to or from duty by POV. The bar does not apply to
POV travel to inactive duty training or two weeks training if the Soldier’s travel is so authorized.

(c) Claims for payment or reimbursement of expenses for treatment of injury or disease at civilian medical facilities
incurred by Reserve component members as a result of performing inactive duty training or active duty are processed
by Army medical authorities pursuant to AR 40-400, chapter 3. Generally, payment for civilian medical care is
authorized only if the appropriate Army medical official approved it in advance or during a bona fide medical
emergency. Reserve component members are expected to receive as much care at MTFs as possible.

(d) Claims for continuation of basic pay and allowances (such as incapacitation pay) brought by Reserve component
members who are disabled by injury or disease in the line of active duty or inactive duty training are processed under
regulations issued pursuant to 37 U.S.C. 88 204(g) and (h). Such coverage includes in-line-of-duty travel to and from
inactive duty training, even though the member is not on active duty.

(e) Claims for disability-retirement or separation with severance pay are processed under regulations implementing
10 U.S.C. 88 1201 through 1206.

(f) Claims for pay and allowances due for periods of inactive duty training are processed by DFAS under DOD
FMR, Vol. 7A, chapter 58.

(9) Reserve component members who must be discharged due to a service-connected disability but who are not
eligible for DA disability retirement may be eligible for DVA medical care, 38 U.S.C. chapter 17. Dependents of
members who die as a result of service-connected injury or disease may be eligible for dependent indemnity
compensation, 38 U.S.C. chapter 13.

(5) Claims by reserve officers training corps cadets.

(a) Claims for injury to, or illness of, senior ROTC cadets during authorized, scheduled and supervised training or
instruction, or while traveling to or from such training while on government transportation or on government orders,
fall under FECA (see 5 U.S.C. § 8140). Such training or instruction may be conducted on or off campus and includes
Basic Camp, Advanced Camp, and Cadet Professional Development Training (Airborne, Northern Warfare Training,
Air Assault). Claims for death or permanent disability are submitted to the DVA.

(b) Claims for injury to, or death of, ROTC cadets with Reserve status are payable under FECA when they arise in
the line of duty and while the claimant is attending, or traveling to or from, training or instruction described in
subparaph (a), above.

(6) Claims by applicants for enlistment or by inductees. The DVA processes all claims brought by applicants for
enlistment or inductees for injury, disease, disability or death incurred enroute to, from, or while at the place of entry
into active service, 38 U.S.C. § 106(b). The DVA’s authority supersedes the Army’s authority to consider a negligence
claim based on the same injury or disease. However, the Army may deduct any benefits recovered or recoverable from
the DVA. In addition, applicants and inductees are entitled to free medical care at Army facilities for such injury or
disease; see AR 40-400. The Selective Service may authorize reimbursement for expenses of emergency medical care
obtained from civilian sources (50 U.S.C. app. § 461, 32 C.F.R. § 1659).

(7) Claims to upgrade discharges.

(a) If it is alleged that a discharge was inequitable or improperly executed, the ex-Soldier may apply to the Army
Discharge Review Board to change, correct, or modify the discharge or dismissal under AR 15-180. Such review does
not apply to discharges or dismissals by general court-martial, nor may the applicant regain active status in the Army.
However, an applicant who succeeds in upgrading a discharge may receive certain statutory benefits previously
withheld because of the inferior discharge class.

(b) Soldiers or former Soldiers may request correction or adjustment of their military records from the Army Board
for Correction of Military Records (10 U.S.C. § 1552, AR 15-185). The Board may grant any relief it deems just and
proper, including reinstatement of active service with back pay. In such a case, DFAS processes the payment pursuant
to AR 37-104-4, chapter 20, with Army claims budget funds.

(8) Claims for pay, allowances or other demands processed by Defense Financial Accounting Service. Defense
Financial Accounting Service (DFAS) routinely handles many types of monetary demands that come through finance
and accounting channels:

(@) Soldiers and former Soldiers claims for adjustments in pay or allowances after separation or for prior periods
of service.

(b) Claims for lump-sum accrued leave.

(c) Claims for uniform allowances.

(d) Claims for travel and transportation allowances. (See DFAS-IN 37-1, chap 10.) These may include reimburse-
ment of excess shipping or storage expenses that the Soldier has paid on a government shipment or that arise when a
Soldier, entitled to government shipment, instead ships the property at own expense. Postage costs for mail shipments
are excluded. Such claims should first be presented to the installation transportation office for consideration.

(e) Claims for interest on savings deposits are payable under AR 2720, paragraph 11-5g. Otherwise, claims for
interest should be forwarded to DFAS.

(f) Claims for repayment of amounts collected erroneously from military and civilian personnel and deposited in the
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U.S. Treasury are processed through DFAS. Refunds, if appropriate, are paid from available Army claims budget
funds.

(g) Clams related to official business travel are paid by DFAS under authority of the JFTRs and the DOD FMR.
Such claims may include bridge, ferry, tunnel, or highway tolls; parking fees; local commercial transportation taken in
connection with official business; emergency roadside service; telephone and telegraph service; clerical support hired
or rented while on TDY; and registration fees incident to attendance at meetings of private organizations such as
technical, scientific, or professional associations.

(h) Claims for proceeds of undelivered checks issued by DFAS, see DFAS-HN 37-1 and DOD FMR Vol. 5, chapter

(i) Claims for recertification of lost, stolen, or mutilated checks issued by DFAS, see DFAS-IN 37-1 and DOD
FMR Val. 5, chapter 8.

(j) Claims arising out of forged DFAS checks, see DFAS-IN 37-1 and DOD FMR Vol. 5, chapter 8.

(k) Claims for conversion of Military Payment Certificates or for the command’s refusal to convert such certificates,
see DFAS-HIN 37-1 and DOD FMR Vol. 5, chapter 8.

() Claims for reimbursement for monetary losses incurred or anticipated by a Soldier or civilian employee from the
sale of aresidence or from a residence mortgage foreclosure incident to closure of the military installation at which the
clamant is stationed are cognizable under 42 U.S.C. 8§ 3374. At the installation level, the appropriate military or
civilian personnel officer is generally responsible for assisting applicants and forwarding completed applications with
supporting documents to the appropriate COE district for processing. DFAS pays the claims from funds allocated under
the Homeowners Assistance Program.

(m) Claims for reimbursement of closing costs associated with the sale or purchase of a residence incurred by an
Army civilian employee who is authorized travel under 5 U.S.C. § 5724 pursuant to a permanent change of duty station
are cognizable under 5 U.S.C. § 5724a. Since such costs often arise incident to base closing, departmental directives
published at the time of the base closing typically control and set forth filing and payment procedures. Check any local
directives published when the base closes to determine the correct procedure and where to submit the claim-usually the
civilian personnel or industrial relations office. DFAS pays these claims from funds specifically set aside for their
administration.

(n) Claims for overdraft charges caused by government error which are incurred at a bank, credit union or savings
and loan ingtitution where the Soldier’'s or employee’'s sure-pay account is located are payable by DFAS (10 U.S.C. §
1053 and 10 U.S.C. § 1594).

(9) Inconvenience claims pursuant to household goods shipments. Claims for inconvenience due to a carrier’s failure
to meet a scheduled or preferred delivery date and for claimant’s personal expenses incurred above normal living
expenses that are not covered by AR 27-20, chapter 11, or any other regulation or statute, may in certain cases be paid
by the responsible carrier. Generally, however, the dislocation alowance granted on a change of duty station is
intended to cover those personal expenses incurred above normal living expenses.

(10) General average claims. "Genera average,” a principle of maritime law that has been adopted by all civilized
nations, is illustrated in its simplest form by Rhodian language: "If the goods of an owner are thrown overboard to
lighten the ship, the loss occasioned for benefit of all must be made good by the contributions of all." Modern maritime
situations are considerably more complex but the underlying principle remains the same: the sacrifice of one owner’'s
cargo to save the ship or other owners cargo is shared by al on a ratable basis.

(a) Military Sealift Command (MSC) has exclusive responsibility for the investigation, determination of liability and
payment of general average contribution claims for all DOD cargo and DA-sponsored baggage, household goods and
personal effects shipments (including POVs and professional books, papers and equipment).

(b) Send general average contribution claims to the MSC area or sub-area commander whose contracting officer
chartered the vessel or booked the cargo for shipment or in whose area or sub-area the shipment originated. If the
proper MSC is not known, send the claim to: Military Sealift Command, 914 Charles Morris Court, SE Bldg. 210
Washington, DC 20398-5540.

(11) Claims involving government life insurance.

(a) If a potential beneficiary of a life insurance policy issued to a Soldier of the armed services under National
Service Life Insurance, U.S. Government Life Insurance, or yearly renewable term insurance disagrees with the
distribution of the policy proceeds, the aggrieved party may bring suit against the United States in the appropriate
district court (38 U.S.C. § 1984).

(b) Additionally, federal district courts have origina jurisdiction over actions founded on contract for Servicemen's
Group Life Insurance (38 U.S.C. § 1975). They exercise origina jurisdiction concurrently with the Court of Federa
Claims on actions on contracts for life insurance under 5 U.S.C. chapter 87 and for health insurance under 5 U.S.C.
chapter 89. Actions based on negligence of Army personnel in administering the foregoing programs are covered,
Shannon v. United States, 417 F.2d 256 (5th Cir. 1969); Barnes v. United States, 307 F.2d 655 (D.C. Cir. 1962).

(12) Claims by foreign national employees for loss of salary due to imprisonment. Process under 22 U.S.C. § 3970
claims for loss of salary and other benefits sustained by foreign national employees of U.S. governmental agencies
incident to their imprisonment by a foreign government because of their employment by the United States.
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(13) Claims for personal effects. Process claims for persona effects brought on behalf of deceased and missing
personnel under 10 U.S.C. § 4712 and AR 638-2, part 2; claims for lost and abandoned property of absent-without-
leave (AWOL) Soldiers and deserters under DA Pam 600-8; and claims for property of prisoners under AR 190-47,
chapter 10, section Il. Claims by deceased or missing personnel’s next of kin may be payable under AR 2720, chapter
11, if efforts to locate the property fail.

(14) Claims for property seized as evidence and for lost or abandoned property.

(@) Claims for return of property seized as evidence by military police, CID or military prosecutors should be
addressed to whoever seized the property. If such property cannot be returned, a property loss claim can be filed under
the PCA if the claimant is a service member or otherwise an eligible claimant. If the claimant is not a proper claimant
under the PCA, a claim may be filed under the FTCA or, if the loss occurred in a foreign country, under the MCA.
Such claims may be subject to the exclusion for clams for the detention of goods or merchandise by any customs or
other law enforcement officer. See AR 2720, paragraph 2-39d(4).

(b) Claims for lost or abandoned property can be processed under 10 U.S.C. 8§ 2575, DFAS-HN 37-1, and DOD
4160.21-M. If their procedures were not followed, a property loss claim may be filed under the PCA, subject to
eligibility, the FTCA or, if the loss occurred in a foreign country, under the MCA.

(15) Claims for property lost while in possession of bonded Army personnel. For prisoners or patients claims for
lost property, see the regulations applicable to military and civilian personnel engaged in disbursal, logistical or postal
operations, or employed at stockades, prisons, hospitals and other places to administer prisoners and patients personal
property and funds. For NAFI personnel, see AR 215-1 and AR 60-20; also contact the particular installation or
activity concerned to find out if bonding has been required locally.

e. Claims arising from the provision of supplies, services, and vehicles to the Army.

(1) Claims based on irregular procurement of supplies and services:

(@) The Army occasionally acquires property, supplies, perishables or services for its use or consumption through
other than prescribed procurement procedures. For example, during a deployment or maneuver, consensual acquisition
of such property or services is not susceptible to contractual adjustments such as amendment without consideration,
correction of mistakes, and formalization of informal commitments. Process these informal procurements under 50
U.S.C. § 1431, and FAR, part 50. Formalize an informal commitment only if norma procurement procedures were
impractical at the time the commitment was made to the vendor. Such requests for compensation must be submitted
through procurement channels to the appropriate MACOM. This provision may be effective only during a declared
national emergency. Claims for noncontractual acquisitions of supplies or perishables may be processed under FAR,
part 50.

(b) Claims for personal services rendered at the request of a Soldier or civilian employee may be cognizable under
the Meritorious Claims Act, see subparagraph b(3), above.

(2) Claims for medical care. Claims for civilian medical care to Soldiers in emergencies are payable by TRICARE
as authorized by AR 40-400, chapter 3. Refer claims for such services furnished to dependents of active duty or retired
personnel and dependents of deceased active duty or retired personnel to the appropriate TRICARE fiscal administrator
or overseas commander at one of the following address shown below: Director, TRICARE 16401 East Centretech
Parkway Aurora, Colorado 80011-9043 Commercial: 303-676-3561 Director, TRICARE Europe Support Office Unit
10310 APO, AE 09094-0310.

(3) Claims for counsel (attorney) fees. Claims for counsel fees, bail and expenses are limited to cases in foreign
tribunals and are processed under 10 U.S.C. § 1037 and AR 27-50.

(4) Rewards for recovery of lost Army property. If someone recovers lost Army property pursuant to an express
invitation made by the authorized representative of the Army for the recovery of such property, see AR 735-5, chapter
9, for instructions on how to obtain the reward.

(5) Payments for apprehension of deserters, prisoners, and absent-without-leave Soldiers. Payment for apprehension
of deserters, prisoners, and AWOL Soldiers is authorized when the prisoner is delivered. Actua expenses may be paid
in lieu of reward, for example, travel, meals, phone calls, and property damage caused by the prisoner. See AR 190-9,
chapter 6.

(6) Salvage claims. Process under AR 27-20, chapter 8 claims for towing and salvage service rendered to a vessel
of or in the service of the Army.

(7) Claims for assistance given to U.S prisoners of war. Claims for the provision of such assistance, whether given
voluntarily or pursuant to a contractual arrangement, may be considered in accordance with the guidance in sub-
paragraph e(1), above or under the Meritorious Claims Act.

f. Claims against the Army by federal agencies.

(1) Digtrict of Columbia. An agency of the District of Columbia is not considered a federal agency for the purpose
of filing a claim (36 Comp. Gen. 457 (1956)), and thus is not barred from claiming under AR 27-20.

(2) Interdepartmental waiver. Tort or tort-type claims for damage to the property of one U.S. department or agency
are not asserted against another U.S. department or agency, regardless of whether an agency is fully supported from
appropriated funds or partly supported by revenue-producing activities, a government corporation, or a non-appropri-
ated fund (NAF) activity, 25 Comp. Gen. 49 (1945). This interdepartmental waiver is predicated on the doctrine that
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property belonging to the government is not owned by any department of the government. The government does not
reimburse itself for the loss of its own property except where the law specifically provides. Forward to the Commander
USARCS claims by other federal agencies and by organizations within the Army such as NAFIs or AAFES for
property loss or damage, or for reimbursement of amounts paid as compensation or other benefits to injured persons or
on behalf of deceased persons.

(3) General Services Administration vehicle damage claims. These claims are, in effect, charges by GSA to cover
“elements of costs’” and "increments for replacement costs." If arising from damage caused by an Army Soldier or
employee, they are payable out of operational and maintenance funds, not as tort claims but as expenses incurred (41
Comp. Gen. 199 (1961); 40 U.S.C. 8605. If the GSA vehicle was within the custody and control of the Army or DOD
and a Soldier or civilian employee caused the damage through negligence, conduct a report of survey under AR 735-5.
If the GSA vehicle was damaged through the negligence of someone other than a Soldier or civilian employee, send
the file to the appropriate GSA regional counsel. For GSA vehicles over which the DOD or DA does not exercise
custody or control, damage caused by the negligence of a Soldier, DOD or DA employee, or someone operating
another vehicle is subject to the interdepartmental waiver rule. When the Soldier or employee operating a GSA vehicle
negligently causes damage jointly with an employee of another federal agency, the interdepartmental waiver rule
precludes the Army from seeking indemnification for what it must pay to GSA.

(4) Railroad Retirement Board claims. The Railroad Retirement Board is subrogated under the Railroad Unemploy-
ment Insurance Act to railroad employees injured by a federal government employee’s negligence. As subrogee, the
Board may be reimbursed from appropriations of the responsible federal agency for the amount of sick benefits the
employee receives from the Railroad Unemployment Insurance Account (29 Comp. Gen. 470 (1950)). See 45 U.S.C. §
362(0). Process the Railroad Retirement Board's subrogation claims against the United States the same way any other
coghizable subrogation claim is processed.

g. Claims against the Army by state or local governments.

(1) Local governments. Local governments within the United States may assert claims against the Army. The same
principle generally applies to local foreign governments, except when counter to treaty provisions such as those found
in Article VIII, NATO SOFA. However, AR 27-20 bars a state's claims for damage caused by activities of its own
National Guard during federally funded training duty or service.

(2) Access and replacement road claims.

(a) Claims for road repairs are restricted by AR 55-80 to those occasioned by large-scale maneuvers and exercises,
and surveys must be made before and after such activities. Further, regulations under the Defense Access Road
Program preclude retroactive payments for improvements. Thus, damage that has already occurred should be paid
under AR 27-20, chapters 3, 4, 5, 6, 7, or 10, as appropriate, except when a state is claiming for damage caused by its
own National Guard. Process anticipated (future) damage under the Highways for National Defense Program (23
U.S.C. § 210 and AR 55-80) pursuant to AR 55-80.

(b) Damage caused to highways, railways, or utilities by the operation of any dam or reservoir project under the
Army’s control may be corrected by the use of funds for the project’s construction, maintenance or operation. Such
funds may be used to repair, relocate, restore or protect highways, railways or utilities. This provision does not apply,
however, to highways, railways, and utilities provided for by the Army unless the damage exceeds that for which
provision was previousy made (33 U.S.C. § 701q).

(3) Claims for local fire department services. Claims for local fire department services used to extinguish fires
started by Army operations (through weapons fire or negligence, for example) are not payable. As there is no loss of or
damage to property, such claims are not considered to merit money damages, Idaho ex. rel. Trombley v. U.S. Dept. of
Army, 666 F.2d 444 (9th Cir. 1982), cert. den. 459 U.S. 823 (1982). However, when the fire occurs on property under
federal jurisdiction, FEMA may authorize payment under 15 U.S.C. § 2210. Contact the AAO for guidance on payment
procedures. If the local fire department has been called in to assist and such assistance is not covered by a mutual
support agreement, the claim may be processed on a small purchase basis under procurement procedures. See FAR,
part 13.

(4) Claims for taxes. Claims for taxes by state and local governments that may affect the Army include those:

(@) Against procurement contractors. See FAR subpart 29.3.

(b) Against lessee’s interest in Wherry Act housing. See AR 210-47.

(c) Against exchange sales and services. See AR 60-20, paragraphs 6-2 through 6-4.

(d) Arising out of purchase or sale of alcoholic beverages. See AR 60-20, paragraph 2-16 and AR 215-1, paragraph
7-23.

(e) Against NAF fund activities. See AR 215-1, paragraph 3-13.

h. Other remedies.

(1) Tucker Act. (See 28 U.S.C. § 1346). Clams filed under the Tucker Act include those founded upon the U.S.
Congtitution (a Fifth Amendment taking of property), an Act of Congress, any regulation of a federal executive
department, any express or implied contract with the United States or those seeking liquidated or unliquidated damages
in cases not sounding in tort. However, the Tucker Act itself is not a waiver of sovereign immunity. Separate authority
must provide the basis for jurisdiction. Tucker Act plaintiffs must file in the Court of Federal Claims in any amount, or
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for amounts not over $10,000 in a U.S. District Court, in which original jurisdiction is vested concurrently with the
Court of Federal Claims., 28 U.S.C. § 1346. Claimants excluded from recovery under the FTCA by 28 U.S.C. § 2680
or by Army regulations may invoke Tucker Act jurisdiction when suing on an express or implied-in-fact contract, Burtt
v. United States, 176 Ct. Cl. 310 (1966).

(2) Private relief legisation The scope and nature of this remedy is within Congress' discretion, an authority
stemming from the constitutional provisions empowering it to pay the debts of the United States (U.S. Const., Art. |,
sec. 8) and to honor petitions for the redress of grievances (U.S. Const., Amendment 1). This category includes debts or
claims that rest on a merely equitable or honorary obligation and would not be recoverable in a court of law if brought
against an individual, United States v. Realty Co., 163 U.S. 427 (1896). There is no established procedure under which
the DA sponsors private relief legidation; usualy a claimant contacts a member of Congress directly. DA claims
personnel will remain neutral in all private relief matters. They should make no statements or predictions about what
headquarters DA will do after the member has introduced a Bill.

(3) Privacy Act. 5 U.S.C. § 5223, including Right to Financial Privacy Act, 12 U.S.C. 88 3401-3422. This act
permits suits against the U.S. for invasion of privacy in a variety of contexts. A Privacy Act suit does not preclude a
common law suit under the FTCA.

(4) Americans with Disabilities Act (ADA). 42 U.S.C. §8 12101-12213. The ADA does not apply to federal agencies
nor does failure to meet its standards provide a basis for suit under the FTCA.

(5) Alien Tort Claims Act. 28 U.S.C. § 1350. Provides a judicial remedy for persons in foreign countries for acts or
omissions by U.S. employees or others.

(6) Foreign Sovereign Immunities Act. 28 U.S.C. 8§88 1330, 1332, 1391, 1441, and 1602-1611. Permits recovery in
U.S. federal courts by persons, including U.S. citizens, who were tortured or taken hostage by a foreign sovereign.

(7) Federal Rehabilitation Act. 29 U.S.C. 88 701-797b and the Age Discrimination Act, 29 U.S.C. § 621. Both acts
are self contained. Recovery of benefits thereunder does not permit a claim for negligent infliction of emotional distress
under the FTCA.

(8) Quiet Title Act. 28 U.S.C. § 2409a. This act applies to actions in Federal District Court in gectment for
possession of property.

(9) Veterans Judicial Review Act. 38 U.S.C. § 511. Preempts the FTCA in actions for reduction in veterans benefits.

(10) Miller Act. 40 U.S.C. § 3131. Requires U.S. contractors to post bonds to protect payment of subcontractors.

(11) Civil Rights Act, Title VII. 42 U.S.C. 88 2000e-3 - 2000e-7. Remedy for workplace harassment.

(12) Prison Litigation Reform Act of 1996. 42 U.S.C. § 1997e. Remedy for prisoners in addition to the FTCA.

(13) Resource Conservation and Recovery Act. 42 U.S.C. 88 6961-6965. Covers remediation costs not recoverable
under the FTCA.

Section IV
Investigative Methods and Techniques

2-18. Introduction

This section provides guidance for unit claims officers, ACOs and CPOs responsible for conducting tort claims
investigations. The investigation is the most critical part of the administrative claims process. Its purpose is to learn,
gather and preserve the facts as quickly and completely as possible. Facts are best collected and preserved while
memories are fresh, witnesses are available, and physical evidence is unchanged. A well-developed investigation is
essential in determining what law applies and is invaluable in negotiations. The elements of an investigation include
identifying and interviewing of witnesses, identifying and preserving physical evidence, researching the law and
procedural defenses, and using of experts, consultants and appraisers.

2-19. Role of claims officers and outside agencies

a. Unit claims officers. Unit claims officers are essential to the claims investigation. Paragraph 2—2 explains their
relationship to the ACO, CPO, or USARCS.

(1) The unit claims officer, who usually is a member of the unit generating the alleged incident, is privy to crucia
facts and information (such as the unit operating procedures).

(2) An ACO or CPO is responsible for guiding the claims officer throughout the latter’s investigation. The unit
claims officer should not hesitate to contact the ACO or CPO for assistance at any time during the investigation.

(3) The unit claims officer’s investigation is limited to determining the facts and circumstances of the incident and
describing the injuries of all participants. The unit claims officer’s investigative report should not contain a conclusion
as to liability and damages. The ACO or CPO will use the facts gathered during this investigation to determine liability
and assess damages.

(4) While the unit claims officer usually prepares a report of investigation on DA 1208 (Report of Claims Officer)
or SF 91 (Motor Vehicle Accident Report), this is within the ACO or CPO’s discretion, since it may be more helpful if
the report is prepared in a different format.

b. When applicable, the unit claims officer’s report should include the following attachments:
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(1) MP, CID, and state or local police accident reports.

(2) Report of survey on the government vehicle, with all attachments, regarding whether or not the government
driver is pecuniarily liable. Attach appeals and reconsiderations when available. An investigation should not be
delayed, however, pending final action on a report of survey.

(3) Line-of-duty investigation, regarding whether or not the government driver’s injury was determined to be in the
line of duty.

(4) SF Form 91 (Motor Vehicle Accident Report), completed by the government driver.

(5) Scope of employment information, including the supervisor's or commander’s certificate (sample format posted
on the USARCS Web site at “Claims Resources,” I, a, no. 22).

(6) Incident scene diagram and photos.

(7) Interview with government tortfeasor and al eyewitnesses and, where indicated, the police investigator.

(8) Results of any civilian trial or court-martial or other adverse action taken against Army personnel.

(9) Releasable portions of the safety investigation.

(10) AR 15-6 investigation.

¢. When the ACO or CPO may conduct all or part of the investigation. In most cases of death or serious injury, the
ACO or CPO will inform the unit claims officer what information, if any, is needed. The ACO or CPO should explain
the reason for this decision and keep the unit claims officer informed about the investigation’s progress so the latter
may furnish additional assistance.

d. Events that require coordination with the AAO. The AAO is responsible for technical supervision of the local
claims investigation when an incident occurs that may result in the filing of claims that are reportable to USARCS or
otherwise within USARCS' settlement authority. Accordingly, when the ACO or CPO learns of an incident that may
result in a filing of a claim within USARCS' authority, or when a claim within USARCS' authority is filed, it should
contact the AAO by telephone immediately and follow up with a written notice of the incident or claim. Close
telephone and written contact on all claims investigated in the field is essential. Note that mirror file procedures apply
to potential claims. See AR 27-20, paragraph 2-1c.

e. Coordinating claim investigations with other investigations. Although both civilian and military authorities may
investigate an incident, the claims investigation pursues an independent inquiry into civil liability under state law.
Follow this general guidance on claims investigation when other investigations are proceeding:

(1) Determine what other entities are investigating and why they are doing so. How useful their investigations will
be depends on several factors beside the investigator’s skill. For example, a report of survey is limited in purpose to
determining whether a Soldier or an Army employee is financially liable for damage to government property. The
survey may help in developing the facts surrounding liability, but it will probably be of little help in assessing
comparative negligence or whether such defenses as last clear chance apply.

(2) Contact the investigating agency early and discuss the scope of both your and its investigations. Obtain copies of
the agency’s report and, if possible, advance copies of statements they take even if the report is not final. Include all
other investigations in the claims report, tabbing them as enclosures. Always obtain final copies of other investigations.

2-20. Identification of withesses
A witness is anyone who has personal knowledge of an incident by virtue of being at or near the scene at the time it
occurred or shortly thereafter. Such witnesses may have observed the incident or its results.

a. Eyewitnesses. There is no substitute for an eyewitness. This person’s knowledge of the incident comes from
actually seeing or hearing the incident take place. An eyewitness version of the events leading up to the incident is
often the deciding factor in determining liability. This is especially true if the witness is disinterested and impartial.
Accordingly, it is imperative that all investigations include an exhaustive search for eyewitnesses.

b. Locating eyewitnesses. Any search for eyewitnesses should begin with a review of al available accident or
incident reports. Most provide witnesses' names, addresses and telephone numbers. Sometimes, however, the authors of
such reports do not list the names of all the witnesses they know of; this is especialy true of police officers. Be sure to
question police officers and other investigators to determine whether they know of any witnesses not mentioned in their
reports. Also ask the claimant, claimant’s attorney, al witnesses and any government employee(s) involved in the
incident if they know of anyone else who witnessed the incident. Search for eyewitnesses by visiting homes and
businesses located near the scene of an incident. A representative of the ACO or CPO should canvass door-to-door
asking whether anyone saw or has information about the accident. House-to-house inquiry often turns up eyewitnesses
who would not have been found otherwise.

c. Other witnesses. Locate other witnesses using the same methods. Although their statements may not be as
compelling as those of eyewitnesses, do not underestimate their value; carefully interview these witnesses, particularly
as to any statements or exclamations the injured parties made at the time. Persons who did not see the incident take
place but have personal knowledge of it include—

(1) Those who were at the scene of the incident but were looking away when it occurred.

(2) Those who arrived at the incident scene shortly after it occurred, such as ambulance or medical personnel.
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(3) Those who have any personal knowledge of the incident’s cause.

2-21. Identification and preservation of evidence

a. Physical evidence. Physical evidence must be preserved for analysis by Army experts, inspection by the claimant
and use in future litigation. Subsequent paragraphs discuss in detail the types of physical evidence that may be
pertinent to various types of claims. But generally, the ACO or CPO is responsible for storing physical evidence in a
secure location. If necessary, claims personnel should take possession of evidence and safeguard it. Here are areas in
which problems may arise:

(1) Bvidence in the possession of the criminal investigation division or military police. The CID and MP evidence
custodians are responsible for securing evidence in an evidence room to safeguard it for use in criminal prosecution.
After it is used, the evidence is released to the owner or destroyed. The tria counsel responsible for the criminal
prosecution or the Chief of Military Justice may permit release of the evidence. To avoid improper release, inform both
the evidence custodian and the criminal law or military justice section that they may not release evidence without the
ACO or CPO's concurrence.

(2) Army aircraft and vehicles involved in accidents. Prompt action to secure and preserve physical evidence is
essential. The unit or organization responsible for the vehicle will usually want to repair or dispose of it. However, it is
vital to preserve the evidence or create acceptable secondary evidence before the aircraft or vehicle is repaired or lost
through salvage. Ideally, the part or portion that allegedly contributed to the accident should be preserved for expert
analysis. For example, if faulty brakes or a defective tire allegedly caused a vehicle accident, they should be inspected
and preserved until the AAO agrees that their preservation is no longer necessary.

(@) Damaged vehicles or aircraft. Photograph the damage and obtain a copy of the repair facility’s estimated cost.
Again, if equipment failure is a suspected cause of the accident, the involved part must be inspected and preserved.
Where indicated, arrange examination of the aircraft by the Army Teardown Facility, Corpus Christi Army Depot,
Texas, or of the motor vehicle by the Combat Readiness Center, Fort Rucker, Alabama.

(b) Destroyed vehicles. Destroyed vehicles must be preserved until their evidentiary value is ended. A unit will
usualy try to turn in the vehicle as surplus as soon as possible because it cannot requisition a replacement vehicle as
long as the original is carried on the property book. Since serious accidents may reguire reconstruction or tear-down
analysis, the vehicle should be preserved as long as possible. Coordinate with the director of logistics or the installation
property book officer to prevent the vehicle's loss.

(3) Property in the possession of investigating officers. Always contact investigating officers or boards that have
possession of physical evidence and ask them how they plan to dispose of it. Ask the officer or board to coordinate
with the ACO or CPO bhefore destroying or otherwise disposing of the evidence.

(4) Testing of physical evidence. Document the nature, state and condition of the evidence, including any changes or
modifications made by the U.S. Army since the object was originally procured. Obtain all maintenance records. Notify
the claimant or potential claimant, the manufacturer and supplier of the proposed test of any change likely to occur as a
result of the test. Invite all interested parties including the manufacturer, supplier and the claimant or potential claimant
to participate and witness the test but retain sole possession of the evidence even though one or all of the interested
parties initiated the request for testing. Obtain an examiner who has no interest in the outcome of the test. If another
interested party wishes to participate in the choice of an examiner, either agree on a mutual choice or develop a plan
where both examiners may participate. Document each step of the test to include any disassembly or destruction. Any
component not returned to service must be preserved in an identifiable state. Examples are medical evidence such as
laboratory dlides, equipment used during an operation, respirators, and electrical equipment.

b. Documentary evidence. The type of documentary evidence that may be available will vary according to the type
of claim, for example, medical malpractice, motor vehicle accident or dram shop action. Subsequent paragraphs,
discussing investigative techniques unique to specific types of claims, address what documentary evidence should be
collected and preserved. As always, time is of the essence, as records tend to become less and less accessible with the
passage of time.

2-22. Researching the law and procedural defenses

A proper claims investigation requires a thorough inquiry into procedural defenses (such as subject matter jurisdiction)
as well as liability and damages. Before initiating an investigation, it is essential to form a complete understanding of
the law relevant to the claim. The ACOs and CPOs are responsible for instructing claims investigators on the relevant
legal issues. Only if approved by the AAO can the claims investigation be limited in scope.

a. Procedural defenses.

(1) Claims barred by the incident to service doctrine. Review paragraph 2-37. Investigate the facts establishing the
defense. For example, if a Soldier is injured in an automobile accident, on or off-post, a finding that the injuries were
incurred incident to service requires more support than the fact that an active duty Soldier claims for an apparent
injury. It is crucial to know whether a Soldier is on an ordinary leave status. This limitation also applies to government
employees injured or killed in the scope of employment. In both instances, obtain the personnel file as well as all
documents pertaining to disability benefits.
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(2) Claims barred by the statute of limitations. If the statute of limitations obviously applies, investigate only those
facts pertaining to the defense. When it is questionable, investigate the merits of the claim. Always investigate all
facets of a medical malpractice claim when the statute of limitations is an issue.

(3) Claims where there is obviously no liability. Occasionally a claim under AR 27-20 is not stated or the facts, as
presented, do not support liability. In these cases, the claims investigator has two goals. to investigate liability
thoroughly and to deter a suit by the claimant. Once the first goa is accomplished, discuss the claim with the
claimant’s attorney, disclosing the facts you have discovered and your reasons for believing the claim should be
denied. This approach may deter suit because the claimant’s attorney has the facts needed to evaluate liability. It also
avoids the pitfall of needlessly requesting detailed damages information, such as physician’s statements or medical
evauations, where there is obviously no liability.

b. Applicable law. Knowledge of the law applicable to the claim is essential to a proper investigation. Legal research
starts when the claim is first investigated so that legal issues are addressed during its course. Use the approach outlined
below to assist in lega research and claims investigation.

(1) Gather the facts available at the time the incident is reported to the claims office or the claim is filed. Collect
and analyze all reports, tangible evidence, and site visit memos before beginning in-depth interviews or investigation.
Know what others before you have done. Learn who has investigated and make personal contact (by telephone, if
possible), asking for copies of their reports. In many cases, you will have to press for information. Do not hesitate to
insist that others provide you with copies of their investigations immediately. This is especialy important in criminal
investigations. Carefully coordinate with criminal investigators to avoid conflicts with their pending investigations. Air
crash investigations require similar coordination. However, request the air crash safety investigator to conduct a
collateral investigation as the safety investigation cannot be released for claims purposes.

(2) Start legal research immediately. Do not rely on what you learned in law school or from past cases. Take time to
refresh your knowledge. Study the law of the state where the claim arose and keep an outline of the issues presented.
Keep this research in a separate part of the investigation file.

c. Liability. Evaluate liability issues in light of the proof available and avoid prematurely assuming a defensive
position. Remember, in investigating claims you represent the Army, not the local instalation, the command or the
tortfeasor. Learn the claim’s strengths and weaknesses and carefully evaluate the interests of witnesses and others
involved in the incident or its investigation.

d. Damages. Always think of damages issues when interviewing witnesses. For example, when interviewing a police
officer about a traffic accident, always ask whether vehicle occupants or pedestrians were injured or killed. The exact
time of death is almost always an essential fact. Do not assume that the report contains everything. However, analyzing
the strength of a claim solely in terms of potential damages is a mistake. A claim does not have settlement value
simply because the damages are high.

2-23. Interviewing witnesses, claimants, and tortfeasors

a. General procedures.

(1) Key witnesses should be interviewed, even if they have given statements to other investigators. Witnesses often
give claims investigators statements that differ from the version they give to police or other investigators. Personal
interviews also allow them to clarify or expand on their previous interviews and let the investigator observe and form
impressions about the witnesses.

(2) Procedures and techniques for interviewing, and pre and post interviewing actions, are similar for all types of
claims. Claimant interviewing is covered in b of this paragraph. Witness interviewing techniques and techniques
specific to interviewing potential or actua tortfeasors are discussed in paragraph 2-34 in the context of a medica
malpractice investigation; however, the same general procedures can be applied in any type of claim.

(3) Before interviewing a witness, try to obtain copies of all of the prior statements made by the witness and review
them carefully.

(4) Clams personnel conduct witness interviews orally and informally. The claims personnel conducting the
interview will prepare an MFR of the interview. Put the interviewer's observations and impressions relevant to
assessing the witness credibility in a separate memorandum, which will not be released to the claimant’s attorney. Ask
a witness to review and correct but not to sign the notes or memorandum; signing could make them discoverable. This
method is designed to ensure that the investigation represents privileged attorney work product. It aso speeds the
investigation.

(5) Informal claimant interviews are indispensable to a fair evaluation. Such interviews are not often sought or
permitted outside the government and, in fact, are not