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[B-165915, B-166340, B-166751]

Bidders—Qualifications—Integrity, Etc.—Officials Lack of Integ-
rity Imputed to Bidder

Although as a general proposition the lack of integrity on the part of individuals
of a business concern who as officers, directors, or stockholders control the activ-
ities, policies, and management of the concern must not always be imputed to
the concern, where the president of the low bidder corporation had been found
guilty of wilful failure to pay income taxes and a key employee was convicted of
fraud against the Government and sentenced, and also placed on a debarred
bidders’ list, imputing the lack of integrity to the corporation was a proper deter-
mination by the procuring agency, absent a showing the determination was not
based on substantial evidence, 10 U.8.C. 2305(c) requiring award to a *respon-
sible bidder,” a term embracing the personal attributes of character or integrity
as well as pecuniary ability and physical capability to perform a contract.

Bidders—Qualifications—Integrity, Etc.—Generally

The definition of the term “integrity” in connection with Government contracts
does not differ from the generally accepted connotation of uprightness of charac-
ter, moral soundness, honesty, probity, and freedom from corrupting influence or
practice. Ag used in prescribing qualifications for public officers, trustees, ete., the
term “integrity” means soundness of moral principle and character in the mak-
ing and performance of contracts and fidelity and honesty in the discharge of
trusts, and the term synonymous with probity, honesty, and uprightness, the lack
of integrity on the part of the officials of a bidder may be imputed to the bidder
by the procuring agency, unless the administrative determination is not based
on substantial evidence demonstrating the bidder’s lack of responsibility.

To the Domeo Chemical Corporation, June 5, 1969:

Reference is made to your telegram and letter of January 3, 1969,
protesting against award under invitation for bids (IFB) Nos. DSA~
400-69-B-0592, DSA-400-69-B-1720 and DSA-400-69-B—2137, is-
sued by the Defense General Supply Center, Richmond, Virginia.
Reference is also made to your subsequent telegrams and letters of
February 6, March 5 and April 23, 1969, protesting against award un-
der IFB 400-69-B—2005, DSA-400-69-B-2871, and DSA-400-69-B-
4405, respectively, also issued by the above command.

The first IJFB, DSA-400-69-B-0592, was issued on September 23,
1968, solicitating offers for furnishing of photographic chemicals, and
Domco submitted the low responsive bid for items 1 and 2. However,
preaward survey No. DCRN 68-10-95 recommended that no award be
made to Domco. TFB DSA-400-69-B-1720 was issued on Septem-
ber 16, 1968, also soliciting offers for the furnishing of photographic
chemicals. Domco was the low responsive bidder for items 1 through
4. Preaward survey No. DCRN 68-10-122 recommended that no award
be made to Domco. IFB DSA-—400-69-B-2137 was issued on Octo-
ber 9, 1968, once again soliciting offers for the furnishing of photo-
graphic chemicals. Domco was the low bidder for items 1, 2, 6 and 7.
Preaward survey No. DCRN 68-11-115 recommended that no award
be made to Domco.
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On December 12, 1968, separate determinations were made for all
three of the above solicitations that Domco was nonresponsible due to
lack of business integrity. Each of the determinations was based on in-
formation contained in the above-mentioned preaward surveys as
supplemented by further inquiries. IFB DSA-400-69-B-2005 was is-
sued on October 10, 1968, and solicited offers for the furnishing of the
Defense General Supply Center’s requirement for boiler compound.
Domco was the low responsive bidder for items 1 and 2. Preaward sur-
vey No. DCRN 68-12-50 recommended that no award be made to
Domco. On January 7, 1969, Domco was once again determined to be
nonresponsible due to lack of business integrity. This determination
was based upon the four preaward surveys as verified by further in-
quiries. IFB DSA-400-69-B-2871 was issued on November 8, 1968,
soliciting bids on Corrosion Inhibitor in alternate quantities. Domco
was the low responsive bidder for items 11-15, the alternate quantity
for which award was made. Preaward survey No. DCRN 68-12-65
recommended that no award be made to Domco. On February 6, 1969,
Domco was once again determined to be nonresponsible due to lack of
business integrity. This determination was also based on the most cur-
rent preaward survey plus the previous surveys as verified by further
inquiries. Finally, IFB DSA-400-69-B—4405 was issued on Janu-
ary 27, 1969, and solicited bids on 26,920 six (6) ounce jars of calcium
Hypochlorite. Bids were opened on February 18, 1969, and Domco was
the low responsive bidder for all quantities. However, preaward sur-
vey No. 09193013A, dated March 20, 1969, conducted in conn. ‘tion
with the latter procurement, unlike the previous preaward surveys
recommended award. Nevertheless, on April 11, 1969, Domco was once
again determined to be nonresponsible due to lack of business integrity.
Apparently Domco’s capacity and credit were not in question at this
point and the procuring agency reports that the preaward survey
should have been confined to ascertaining the status of certain pro-
ceedings against Mr. Wertheimer and Dr. Matthew, which will be
discussed later, and their current association with the firm.

All of the determinations of nonresponsibility are substantially the
same (except for the determination of April 11, 1969) basing Domco’s
lack of business integrity on the fact that, on March 20, 1968, a Crimi-
nal Information was filed in the Federal District Court, Southern Dis-
trict of New York, charging Dr. Thomas Matthew, President of Domco
Chemical Corporation with wilful failure to pay income taxes on
$106,008, allegedly earned over a 3-year period; 1961, 1962 and 1963.
Additionally one of Domco’s key employees, Mr. Jules Wertheimer,
was recently convicted in the same court of offenses constituting crimi-
nal fraud against the U.S. Government as a result of his actions under
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contracts DSA—4-08054 and DSA—4-08631 awarded by the Defense
General Supply Center, and was sentenced to a total of 10 years im-
prisonment. Mr. Wertheimer was also placed on the Department of
Defense (DOD) debarred bidders’ list. The determination of April 11
differed from the other determinations in that prior to the time it was
made Dr. Matthew was tried and found guilty on two counts and is
now awaiting sentencing, and the determination included a reference
thereto.

Contracts pursuant to formal advertising are required to be
awarded, under 10 U.S.C. 2305(c), “to the responsible bidder whose
bid conforms to the invitation and will be the most advantageous to
the United States.” The rule is settled that the phrase “responsible
bidder” in this and similar statutes denotes something more than the
ability or capacity of a bidder to perform the contract, and a contract-
ing agency, therefore, may also consider a bidder’s record of integrity
in deciding whether he is, in fact, a responsible bidder. B-159242,
July 26, 1966. Also see 39 Comp. Gen. 468, 470, and court cases and
decisions of our Office therein cited. It was stated in Best v. City of
Omaha (Neb.), 293 N.W. 116, “that responsibility as used in statutory
enactments requiring award of public contracts to the lowest respon-
sible bidder, embraces not merely pecuniary ability and physical capa-
bility to perform, but also more personal attributes of character or
integrity.” Also see Arthur Venneri Company v. Paterson Housing
Awuthority,149 A. 2d 228,234.

In your letter of April 18, 1969, you state that you are unable to re-
spond to the allegation that your firm lacks “integrity,” since you have
no knowledge of how this Office defines the term in connection with
Government contracts. We are unaware of any definition for the term
in connection with Government contracts which differs from its gen-
erally accepted connotation, and we have accepted the usual definitions
given by the courts. “Integrity” has been defined as ‘“uprightness of
character and soundness of moral principle, honesty, probity” (I{n
re Gordon’s Estate, 75 P. 672, 674,142 Cal. 125) and “moral soundness,
freedom from corrupting influence or practice” (Manasco v. Walley,
63 So. 2d 91, 95, 216 Miss. 614). Black’s Law Dictionary, Fourth Edi-
tion, states “As occasionally used in statutes prescribing the qualifica-
tion of public officers, trustees, etc., this term means soundness of moral
principle and character, as shown by one person dealing with others in
the making and performance of contracts, and fidelity and honesty in
the discharge of trusts. It is synonymous with ‘probity,’ ‘honesty’ and
‘uprightness.’

While the fact that a criminal information was filed against Dr.
Matthew charging him with wilful failure to pay income taxes, in and
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of itself, might not be sufficient to warrant an adverse responsibility
determination, see 39 Comp. Gen. 468; B-105082, September 18, 1951,
we are of the opinion that the criminal information, coupled with Mr.
Wertheimer’s conviction for criminal fraud and his subsequent place-
ment on the DOD debarred list, is sufficient to support a determination
of nonresponsibility. Of course Dr. Matthew’s subsequent conviction
would add even greater weight to the determination.

The next question to be resolved is whether the lack of integrity
of Dr. Matthew and Mr. Wertheimer as indicated by their convictions,
can be imputed to the corporation. We have held that while a, corpora-
tion is generally viewed as separate and distinet from the stockholders,
it can operate only through the individuals who, as officers, directors,
or stockholders, control the activities, policies, and management of the
corporation, It follows that the integrity of a corporation can be no
greater than the integrity of the individuals who control its operation.
39 Comp. Gen. 468, 471. Certainly any lack of integrity on the part
of Dr. Matthew could be imputed to the corporation, since as president
of the corporation he could be expected to have a major voice in its
management and operation.

However, in the case of Mr. Wertheimer we cannot be as certain. Dr.
Matthew states that Mr. Wertheimer has a technical proficiency in con-
nection with packaging trichloromelamine food disinfectant products
which the corporation produces or will produce; about 15 years manu-
facturing experience ; 2 master’s degree in business administration ; and
a Bachelor of Science degree in chemical engineering. Dr. Matthew
further states that Mr. Wertheimer was officially employed as a
consulting product developer and his duties are limited to making ree-
ommendations and assisting in the instruction of employees in the
implementation of approved recommendations: However, the record
indicates that Mr. Wertheimer has been repeatedly named by Dr. Mat-
thew during various preaward plant surveys as “Chief Consultant” for
Domco Chemical Corporation and Domco Properties and also as
“Plant or Production Manager” for Domco Chemical Corporation. In
the latter position it is stated that he has been very active in the prep-
aration of bids and proposals in response to solicitations issued by the
Defense General Supply Center. Dr. Matthew has stated that Mr. Wer-
theimer’s employment is vital to the operation of Domco Chemical
Corporation, and we must assume he is still associated with the com-
pany since the preaward survey report of March 20, 1969, shows that
Mr. Wertheimer was one of the persons who served as a contact for
Domco during the survey. While this Office would be extremely reluc-
tant to subscribe to the general proposition that lack of integrity on
the part of an employee must always be imputed to the corporation, we
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cannot conclude that in the present instance such an imputation is not
justified.

Whether evidence of a bidder’s lack of integrity is sufficient to war-
rant a finding in any particular case that the bidder is not responsible
is a matter primarily for evaluation by the procuring agency, and be-
cause reasonable men may well disagree in such evaluation, this Office
has adopted the rule that we will not substitute our judgment for that
of the contracting agency unless it is shown that the agency’s deter-
mination was not based on substantial evidence demonstrating the bid-
der’s lack of responsibility. 39 Comp. Gen. 468, 472; 36 id. 42; 37 id.
798; 38 ¢d. 181; 4. 778.

Since on the basis of the record we are unable to say that the evidence
was insufficient to support the contracting agency’s determinations that
Domco was nonresponsible, your protests must be denied.

[B-147332]

Storage—Household Effects—Military Personnel—Time Limita-
tion—Extension

‘When the continued storage of the household effects of members of the uniformed
services beyond the authorized (37 U.S.C. 406(b)) temporary storage period of
180 days is required by an unforeseen emergency or conditions beyond the control
of a member, the use of appropriations to pay the storage company for a
period in excess of 180 days to enable the member to enjoy the benefit of the
Government rate incident to the additional temporary storage would violate
section 3678, Revised Statutes, 31 U.S.C. 628, which limits expenditures to the
objects for which made, even though the member would subsequently be billed
for the storage cost of the extended period. Therefore, the practice of converting
a storage account from the Government to a member upon the expiration of the
180 days temporary storage period should be continued.

To the Secretary of the Army, June 9, 1969:

Further reference is made to letter of March 17, 1969, from the
Assistant Secretary of the Army (Manpower and Reserve Affairs),
requesting a decision whether the Joint Travel Regulations, Volume 1,
may be amended to authorize temporary storage of household effects
of members of the uniformed services beyond the current maximum
period of 180 days with provision for reimbursement of the Govern-
ment by the member of the excess cost of such extended storage. The
request was assigned PDTATAC Control No. 69-9 by the Per Diem,
Travel and Transportation Allowance Committee.

The Assistant Secretary says it has been the practice in the past
that, after 180 days of temporary storage at Government expense, the
storage account has been converted from Government to personal with
all costs of storage thereafter billed by the storage firm directly to the
member and that such conversion usually involves an upward adjust-
ment in the storage rate over that charged on the Government account,



774 DECISIONS OF THE COMPTROLLER GENERAL [48

The Assistant Secretary also says that because the continued storage
1s required by unforeseen emergency or is due to conditions beyond the
control of the member which would not have occurred except for the
related change-of-station orders which required the move, it has been
suggested that the goods be continued in storage on the Government
account with the cost of storage over 180 days being charged to the
member by the Government.

The Assistant Secretary further says, however, that in view of the
position expressed in our decision of December 12, 1961, 41 Comp.
Gen. 402, that storage beyond 180 days is not regarded as in consonance
with the concept of “temporary” storage, question arises as to whether
we would object to an amendment to the regulations which would con-
tinue to limit the Government’s liability for temporary storage to 180
days but would enable the member to enjoy the benefit of the Govern-
ment rate for any additional temporary storage that may be required.

In the decision of December 12, 1961, cited above, we expressed the
view that storage in excess of 6 months or 180 days would go beyond
the concept of temporary storage as authorized by section 303(c) of
the Career Compensation Act of 1949 (now 37 U.S.C. 406(b)) and,
therefore, we said we would not be justified in concluding that the
regulations could be amended to authorize such storage for a longer
period.

Since it is our view that the law does not authorize temporary
storage for more than 6 months, we are also of the opinion that the
use of appropriations to pay the storage company for a longer period
would be in violation of section 8678, Revised Statutes, 31 U.S.C. 628,
even though the member would subsequently be billed for the portion
relating to the excess period.

Section 3678 provides that, except as otherwise provided by law,
appropriations for expenditure in the public service shall be applied
solely to the objects for which they are respectively made, and for no
others, See 33 Comp. Gen. 423; 42 id. 226; id. 498; 43 id. 687.

It may be added that a different situation was involved in our
decisions published at 21 Comp. Gen. 559 and 25 Comp. Gen. 360,
since those decisions were based on specific statutes providing for
shipment of excess baggage and payment to the carrier for shipments
on Government bills of lading. In those circumstances we held that
the carrier is entitled to payment, recovery to be made from the mem-
ber for any excess weight. Such decisions, however, have no application
to an unauthorized period of storage.

Accordingly, it is concluded that the Joint Travel Regulations,
Volume 1, may not legally be amended in the manner proposed.
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[B-166703]

Post Office Department—Leases—Building Construction—Specifi-
cation Compliance

Under an invitation for bids to construct a building on Government land for
lease to the Post Office Department, with reimbursement to the Department
for the cost of the site by the date specified, an award to the low bidder after his
withdrawal of a bid acceptance time extension and prior to the acceptance of
the condition for the extension—an equal time extension for the site payment—
was inconsistent with 39 U.S.C. 2103(a) and 2112(2) requiring the consumma-
tion of post office lease agreements in accordance with 41 U.S.C. 5-——award to
the lowest, responsible bidder whose bid conforms to the advertised specifica-
tions. The site payment, a material requirement that the contracting officer
could not waive, either under the original bid or the bid extension, the award
to the low bidder should be canceled and the bid deposit refunded.

To the Postmaster General, June 12, 1969:

Reference is made to the letter of May 1, 1969, from the Assistant
General Counsel, Real Property and Procurement Division, report-
ing on the protest of Mr. Leonard D. Pearlman against the award to
him of a contract for the construction and lease to the Post Office
Department of the Fort Hamilton Station in Brooklyn, New York.

The advertisement for bids dated November 8, 1968, solicited bids
pursuant to the leasing authority in 39 U.S.C. 2103 and the advertis-
ing requirements of 41 U.S.C. 5. Paragraph 3 of the advertisement for
bids provided :

3. Any award of contract will be made to that responsible bidder whose bid,
conforming to the advertisement for bids, offers the lowest annual rental for
the basic lease term. In case of tie bids in the basic lease term rental, the low
bid shall be the one quoting the lower renewal option rental in the ascending
order of renewal option periods. The Post Office Department reserves the right
to negotiate with the low bidder as to any or all rental rates or other terms and
conditions of the Agreement to Lease without waiving its right to accept the
bid as submitted. The Post Office Department may, when in its interest, reject
any or all bids or waive any informality in bids received.

Paragraph 6 of the advertisement stated :

6. The Government has acquired title to the site upon which this postal
facility will be located at a cost of $307,024.00 which amount the successful
bidder must reimburse to the Government not later than June 13, 1969. * * *

The agreement to lease stated :

1. In compliance with the advertisement for Bids dated November 8, 1968,
the undersigned agrees that, upon written acceptance of this bid, mailed or
otherwise furnished, he shall :

A_ * %k %

B. Not later than June 13, 1969, remit to Assistant Postmaster General,
Bureau of Facilities, Post Office Department, Washington, D.C. 20260, by certified
check or cashier’s check made payable to “Bureau of Finance and Administra-
tion, Post Office Department,” the sum of $307,024.00 as reimbursement to the
Department for site cost. * * *
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FAILURE TO COMPLY WITH THE TIME LIMITS STATHED IN SUB-
PARAGRAPHS 14 AND 1B ABOVE WILL BE GROUNDS FOR CONSIDERA-
TION OF DEFAULT AOTION.

Bids were opened on December 13, 1968. Of the four bids received,
the bid from Mr. Pearlman was the lowest. Prior to the expiration of
the 60-day period provided for the acceptance of the bid, a repre-
sentative of the Post Office Department orally requested Mr. Pearl-
man to extend the acceptance period through March 28, 1969. It is
reported that Mr. Pearlman stated it would be necessary that the time
for paying the purchase price of the site be extended for the same
number of days as the bid extension and that the Post Office official
advised him that such an extension of time for making payment for
the site would be acceptable.

Subsequently, on February 11, 1969, Mr. Pearlman sent a telegram
to the Post Office Department as follows:

IN ACCORDANCE WITH YOUR REQUBST THIS WILL ADVISE YOU
THAT I AGREE TO EXTEND MY BID TO MARCH 28 ON THE FORT
HAMILTON POST OFFICE TOGETHER WITH ALL OPTIONS AS BID PRO-
VIDING THIS BEXTENSION DOBES NOT CREATE ADDITIONAL COSTS
NOT ANTICIPATED IN THE BIDDING DOCUMENTS VIZ THE DATE TO
ACQUIRE THE LAND FROM THE FEDBRAL GOVERNMENT WILL BE
EXTENDED THE SAME NUMBER OF DAYS YOU HAVE REQUHKSTED AN
EXTENSION FOR.

The Post Office responded to Mr. Pearlman by telegram of Feb-
ruary 13, 1969, as follows:

REURTEIL: FEBRUARY 11 CONDITION FOR EXTENSION UNCLEAR. DO
YOU MEAN ONLY CONDITION IS THAT PAYMENT FOR LAND WILL BE
EXTENDED FORTY FIVE DAYS FROM JUNE 19, 1969 AS CONSIDERATION
FOR EXTENSION OF BID TO MARCH 28, 1969 WITH ALL OTHER TERMS

AND CONDITIONS OF BID UNCHANGED? IMMEDIATE ANSWER ES-
SENTIAL.

By telegram of February 17,1969, Mr. Pearlman answered :

RE YOUR TELEGRAM FORT HAMILTON POST OFFICE ONLY CON-
DITION WOULD BE AN EQUIVALENT HXTENSION OF TIME TO PUR-
OHASE LAND.

Then on March 18, 1969, Mr. Pearlman sent a telegram as follows:

* %+ AS I HAVE NOT RECEIVED AN ACCEPTANCE OF MY “CONDI-
TIONAL EXTENSION OF TIME” I MUST WITHDRAW “THE EXTENSION
OF TIME” PREVIOUSLY GIVEN YOU.

By telegram of March 19, 1969, the Post Office Department advised
Mr. Pearlman:

REURTEL OF MARCH 18, 1969. YOUR WITHDRAWAL IS NOT AC-
CEPTED. YOUR TELEGRAPHIC REPLY TO THE DEPARTMENT'S FHEB-
RUARY 13, 1969 TELEGRAM REMOVED ALL CONDITIONS AND CON-
FIRMED A BINDING EXTENSION UNTIL MARCH 28, 1969.

By telegram of March 23, 1969, Mr. Pearlman responded :

MY TELEGRAPHIC REPLY TO THE DEPARTMENT'S FEBRUARY 13
TELEGRAM UNQUESTIONABLY HAD A CONDITION ATTACHED THAT
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THE DEPARTMENT DID NOT ACCEPT PRIOR TO MY WITHDRAWAL. 1
HAVE NOT RECEIVED ANY CORRESPONDENCE OR AGREEMENT FROM
THE DEPARTMENT ALLOWING THEM TO TAKE TITLE TO THE LAND
IN ACCORDANCE WITH THE BIDDING DOCUMENTS, AND PAYING FOR
SOME 45 DAYS THEREAFTER. AWARD OF THE BID TO ME AT THIS
TIME WILL SUBJECT ME TO UNFAIR AND UNDUE HARDSHIP NOT
ANTICIPATED BY THE BIDDING DOCUMENTS.

On March 28, 1969, the Post Office sent to Mr. Pearlman the follow-
ing telegram:

REURTEL MARCH 23, 1969, NO PROPER BASIS FOR WITHDRAWAL OF
FIRM BID SHOWN. YOUR BID TO CONSTRUCT AND LEASE QUARTERS
TO US FOR THE FORT HAMILTON STATION OF THE BROOKLYN, NEW
YORK POST OFFICE IS ACCEPTED, AS PER WIRES OF 2/11/69 AND
2/17/69 EXTENDING BID DATE TO MARCH 28, 1969, AT ANNUAL RENTAL
OF $80,480 FOR THE BASIC TERM. TIME FOR REIMBURSEMENT OF
SITE ACQUISITION COST OF $307,024 IS EXTENDED TO JULY 28, 1969
PER YOUR TEL OF FEBRUARY 11, 1969. PLEASE FURNISH THIS OFFICE
WITHIN TWENTY DAYS PERFORMANCE BOND IN SUM OF $643,840
AND LABOR AND MATERIALS BOND IN SUM OF $321,920. EXECUTED
PAPERS FOLLOW. PLEASE TREAT THIS AS CONFIDENTIAL INFORMA-
TION UNTIL PUBLICLY ANNOUNCED.

Essentially, it is the position of Mr. Pearlman that the bid extension
was so conditioned that it would not become effective unless and until
the Post Office accepted the condition, and that a valid contract never
came into existence because the Post Office accepted the condition after
he had withdrawn the extension. Mr. Pearlman has indicated that the
reason for withdrawing the bid was that the financing he had tenta-
tively arranged while awaiting confirmation of the bid extension was
no longer available because of an increase in interest rates and reduc-
tion of funds available for mortgages.

The Post Office Department takes the position that once the bidder
extended the time for consideration of the bid, the bidder was precluded
from withdrawing the bid under the “firm bid rule” and that the De-
partment did not have to confirm the acceptance of the condition to
make the extension effective. It is stated that the only change in the
original offer was that the time for reimbursing the site acquisition
costs was extended and that this was not a material change since it
stemmed from a delay in award by the Government for which the bid-
der would have been entitled to a time extension under the “Termina-
tion for Default—Damages for Delay—Time Extensions” clause of
the contract, citing Anthony P. Miller, Inc. v. United States, 161 Ct.
Cl. 455.

The cited contract clause provides that the contractor’s right to
proceed shall not be terminated if the delay in the completion of the
work arises from unforeseeable causes beyond the control and without
the fault or negligence of the contractor, including, but not restricted
to, acts of God, act of the public enemy, acts of the Government in
either its sovereign or contractual capacity, acts of another contractor
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in the performance of a contract with the Government, fires, floods,
epidemics, quarantine restrictions, strikes, freight embargoes, unusu-
ally severe weather, or delays of subcontractors or suppliers arising
from unforeseeable causes beyond the control and without the fault or
negligence of both the contractor and such subcontractors or suppliers.
The contract clause provides further that the contracting officer shall
ascertain the facts and the extent of the delay and extend the time for
completing the work when, in his judgment, the findings of facts jus-
tify such an extension.

In B-159239, August 2, 1966, and B-155281, October 29, 1964, we ob-
served that projects advertised for acquisition pursuant to 39 U.S.C.
2103 (a), as implemented by 39 U.S.C. 2112(2) requiring consumma-
tion of lease agreements in accordance with the advertising require-
ments of 41 U.S.C. 5, are to be awarded only to the responsible bidder
submitting the lowest bid in accordance with the advertised specifica-
tions. Further, in B-163775, May 6, 1968, concerning a solicitation for
bids pursuant to 39 U.S.C. 2103 and the advertising requirements in 41
U.S.C. 5, it was stated :

The fact that the advertisement here involved was issued in accordance with
the advertising requirements of 41 U.8.C. 5 (Section 3709, Revised Statutes, as
amended), could not be considered as authorizing or justifying the acceptance of
a bid not complying in substance with the advertised terms and conditions of the
proposed contract. In that connection, see 17 Comp. Gen. 751, wherein it was
stated that Section 3709, Revised Statutes, requires all contracts with the United
States to be advertised and let to the lowest responsive bidder; and 17 {d. 554,
wherein it was indicated that to permit public officers to accept bids not complying
in substance with the advertised specifications or to permit bidders to vary their
proposals after the bids are opened would be contrary to the fundamental rules
governing the award of public contracts on a competitive basis.

Moreover, in B-~158182, March 4, 1966, and B-151791, September 25,
1963, our Office held that where bid extensions were different from the
original bids in material respects, they could not be considered by the
contracting officer. In B-158182, it was stated :

* * * We have consistently held that the submission of a second bid after
disclosure of all bid prices is contrary to the well established principle governing
competitive bidding. See 34 Comp. Gen. 82; 35 id. 33; 41 id. 203. * * *

In B-151791, supra, it was stated :

* * * We have repeatedly held that to permit bidders to vary their proposals
after the bids are opened would soon reduce to a farce the whole procedure of
letting public contracts on an open competitive basis. 35 Comp. Gen. 167, and
cases cited therein. * # *

In 36 Comp. Gen. 181 we considered the case of a bidder who offered
a delivery later than the time specified in the invitation for bids. In

that connection, the decision stated :
‘We have consistently held that where an invitation on its face requires delivery

within a stated period, time must be regarded as “of the essence” of the contract
to be entered into notwithstanding the invitation does not expressly so state,
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The acceptance of a 1ow bid offering delivery later than specified in the invitation
has been held to be contrary to the spirit and purpose of the law governing pro-
curements made pursuant to advertising. * * *

* ¥ & * & = *

The contract awarded to the successful bidder must be the same offered in the
invitation. 34 Comp. Gen. 119. While the contracting officer may waive informali-
ties in bids, this authority does not extend to the waiver of material variations to
the terms and conditions of the invitation. To award a contract to a low bidder
without regard to the terms and conditions of delivery advertised would dis-
criminate against other bidders who may well have included overtime pay and
other additional costs in order to meet the deadline. A provision of an invitation
which on its face establishes a definite requirement as to time of delivery is ma-
terial. Cf. B-104418, August 23, 1951. The acceptance of a bid not complying with
such material provision is unauthorized and does not bind the Government. 17
Comp. Gen. 554, 559. Accordingly, the award in this case was improperly
made * * *,

See, also, 38 Comp. Gen. 98 and id. 876. In the latter decision it was
stated :

* * * Where the invitation on its face requires delivery within a stated period,
time must be regarded as of the essence of the contract even if the invitation does
not expressly so state. 36 Comp. Gen. 181. Failure of a bid to conform to the re-

quired delivery schedule must be regarded as material deviation which cannot
be waived and which requires rejection of such bid. 3¢ Comp. Gen. 24.

As indicated above, our Office has taken the position that where an
invitation states a time for performance, it must be regarded as “of
the essence” of the advertised contract even though not expressly
stated. In this case, the advertisement for bids provided that the con-
tractor shall reimburse the Government for the land not later than
June 13, 1969. But, even more than that, the agreement to lease stated
that failure to comply with such time limit will be grounds for con-
sideration of default. Therefore, we believe that there can be no ques-
tion but that the June 13 date was a material requirement and the con-
tracting officer could not properly waive such requirement in the orig-
inal bid or permit a deviation therefrom in the bid extension. See de-
cisions, supra.

Where a change in a material requirement occurs before award, the
only alternative is to reject all bids and to readvertise. Accordingly,
whether the contracting officer would or would not extend the time for
performance under the “Time Extensions” clause of the contract is of
no significance.

The Anthony P. Miller case referred to above has no relevance to
the immediate situation. In that case, the contractor was not granted
additional time for closing a housing contract because the Government
delayed in making an award to it. The added time was granted because
of difficulties the contractor encountered in obtaining financing after
the contract was awarded. The court did not pass on whether there were
adequate grounds for allowing the contractor additional time for clos-
ing. That additional time was granted was stated as a matter of fact.
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Further, the time extension in the cited case merely provided the Gov-
ernment with additional time to consummate the contract without the
relinquishment of any contract requirements.

We recognize that the advertisement provided that the Post Office
Department reserves the right to negotiate with the low bidder as to
any or all rental rates or other terms and conditions of the agreement
to lease; however, since the procurement was required to be consum-
mated in accordance with advertising requirements, any negotiations
that might occur could not properly be inconsistent with the rules
pertaining to advertised procurements.

In view of the foregoing, we conclude that the award made to Mr.
Pearlman was not consistent with the rules pertaining to formally
advertised procurements and that it should therefore be canceled and
the bid deposit refunded. We are not aware that Mr. Pearlman would
be entitled to further relief under the reported circumstances.

[B-166949]

Pay—Retired—Annuity Elections for Dependents—Revocation,
Etc.—Reduction in Annuity Determination

Although the reduction made pursuant to Public Law 90485, August 13, 1968
(10 U.S.C. 1436(b)) in the annuity elected under the Retired Serviceman's
Family Protection Plan by an Air Force officer retired under 10 U.8.C. 8911 from
option 1 with 4 at 14 reduced retired pay to ‘“the 14 percentage factor” does not
conflict with the prescribed minimum amounts allowed by the act for the redue-
tion of an annuity, the request combining fractions and percentages without nen-
tioning the principal amount to which the reduction should apply is too vague to
determine the amount of the reduced annuity elected, but upon clarification of
the exact amount of the new annuity elected, the irrevocable reduction may be
made retroactively effective to the date of reduction approval by the Secretary
of the Air Force and the cost of the reduced annuity computed at the dollar cost
of the original annuity.

To N. R. Breningstall, Department of the Air Foree, June 12, 1969:

Further reference is made to your letter dated April 25, 1969, which
was forwarded here by letter dated May 13, 1969, of Ileadquarters
United States Air Force, requesting an advance decision as to the pro-
priety of payment of a voucher for $584.77 representing vetired pay
(exclusive of withholding tax and allotment deductions) to Licutenant
Colonel Rodney D. Gurley, FV 108 5275, for the month of May 1969.
Your request was assigned Air Force Request No. DO-AF-1038 by
the Department of Defense Military Pay and Allowance Committee.

You say that Colonel Gurley retired September 1, 1964, under 10
U.S.C. 8911 upon completing 28 years and 15 days of active service;
that his gross retired pay at retirement was $521.64 per month; that
he had made an election under the Retired Serviceman’s Family Pro-
tection Plan (10 U.S.C. 1441-1446) for option 1 with 4 at 14 reduced
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retired pay; and that the monthly cost to him for that election, $48.56
per month, has been deducted from his retired pay since retirement to
provide a monthly annuity of $236.54 to Mrs. Gurley upon his death.

Under the authority of 10 U.S.C. 1436(b), as amended by section
1(6) of the act of August 13, 1968, Public Law 90-485, 82 Stat. 753,
and as implemented by section 406, DOD Directive 1332.17 dated
December 18, 1968, Colonel Gurley, in October 1968, requested that the
amount of the annuity specified by him be “reduced to the 14 per-
centage factor.” This request was approved by the Secretary of the
Air Force and under the terms of the law became effective May 1,
1969.

You state that under the terms and conditions of Colonel Gurley’s
first election a 14 percentage factor would have cost him $25.46 per
month and would have provided an annuity of $124.05 per month.
However, a reduction allowed by 10 U.S.C. 1436(b) must be “to not
less than the prescribed minimum” and since the minimum prescribed
in connection with elections under 10 U.S.C. 1434(a) and 1434(b)
applies to the elector’s full retired pay, you raise the question whether
the approved reduction in Colonel Gurley’s case will provide an an-
nuity of $124.05 (computed at 14 reduced retired pay) or an annuity
of $130.41 (computed at 14 of full retired pay). You also ask, if the an-
nuity is to be computed at the higher rate, whether the cost for the
$130.41 annuity should be increased in proportion to the cost for a
$124.05 annuity, or $26.76 as opposed to $25.46 per month.

It is now provided in 10 U.S.C. 1436(b) that, in accordance with
regulations authorized to be prescribed to carry out the program, the
Secretary concerned may, upon application by a retired member, al-
low such member, among other things, “to reduce the amount of the
annuity specified by him under section 1434 (a) and 1434 (b) of this
title but to not less than the prescribed minimum * * *.” The annuity
or annuities authorized may not be more than 50 per centum nor less
than 1214 per centum of the elector’s retired or retainer pay but in no
case less than $25. It does not appear that Colonel Gurley’s changed
election conflicts with the prescribed minimum amounts.

Section 406 of the implementing regulations for the plan, effective
December 18, 1968, provides that the new cost, after a reduction in
survivor annuity, will be computed from the applicable cost table at
the time of retirement.

At the time Colonel Gurley retired, the cost of the annuity he elected
under the former provisions of 10 U.S.C. 1434 (a) computed under the
appropriate actuarial table was deducted from his pay before the
elected fraction was applied to determine the amount of the annuity.
Ordinarily, parts of a whole are expressed in terms of either frac-
tions or percentages, rather than in a combination of the two. Thus,

878-138 0—70—2

'
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some uncertainty exists as to the change desired by Colonel Gurley
when he requested that his elected annuity “be reduced to the 14 per-
centage factor” without mentioning the principal amount to which the
reduction factor should be applied. We consider his request too vague
to determine the amount of the annuity he is now electing.

Under the provisions of 10 U.S.C. 1436(b) (1) a retired member
may apply for any annuity that is less than the original annuity he
elected provided it is not less than the prescribed minimum. Since a
request to reduce the amount of an annuity is irrevocable, it is neces-
sary that the retired member be specific in stating the amount to which
he desires the annuity to be reduced. Accordingly, Colonel Gurley
should be requested to state the exact amount of the annuity he had in
mind when he requested that the annuity be reduced. Since such state-
ment would be merely a clarification of his original application for
reduction, the reduced annuity may be made effective as of May 1, 1969.

As to the cost of the reduced annuity, the cost per dollar of the
original annuity under the cost table in effect at the time of the mem-
ber’s retirement should be determined and that cost per dollar of an-
nuity applied to the dollar amount of the reduced annuity he elects.
Your letter indicates that the cost of Colonel Gurley’s present an-
nuity is $0.2053 per dollar and it would appear that that is the cost to
be applied to the reduced annuity he specifies.

There being no basis for payment on the voucher forwarded with
your letter, it will be retained here.

[B-166736]

Transportation — Dependents — Military Personnel — Dislocation
Allowance—Members Without Dependents

An Army officer who upon completion of a tour of duty in a restricted overseas
area is not assigned Government quarters incident to a permanent change of sta-
tion but rejoins his dependents who had remained in the family residence in the
United States is not entitled to the dislocation allowance prescribed by 37 U.S.C.
407(a) for a “member without dependents,” as the term means a member that is
not entitled to the transportation of his dependents, whereas the officer iy en-
titled to the transportation of his dependents between the place at which they were
located when he received his orders and his new duty station, regardless of the
prohibition against their travel at Government expense to and from the United
States, an entitlement that is not negated by the fact the place where his depend-

:lrlms were located and the place to which they were entitled to transportation are
the same.

To Lieutenant Colonel R. D. Teasdale, Department of the Army,
June 16, 1969:

Reference is made to your letter of March 10, 1969 (Ref: FINFA-
3), and enclosures, forwarded here on April 17,1969, by the Per Diem,
Travel and Transportation Allowance Committee (PDTATAC Con-
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trol No. 69-10), requesting a decision as to the entitlement of Lieu-
tenant Colonel Jack W. Nielsen, 058534 (SSAN 273-18-5931), to
“dislocation allowance under the circumstances described.

You say that, while Colonel Nielsen served a tour of duty in the
Republic of Vietnam, a restricted area, his dependents resided at
9256 Kristin Lane, Fairfax, Virginia. Upon completion of his tour
of duty in that area, he was issued permanent change of station orders
reassigning him to the Washington, D.C., area. Thereupon, he re-
joined his dependents at 9256 Kristin Lane, Fairfax, Virginia, where
he continues to reside with his dependents at this time. He has not been
assigned Government quarters.

Your question in those circumstances is whether Colonel Nielsen
is entitled to the dislocation allowance as a member without depend-
ents under the provisions of paragraph M9003-1 of the Joint Travel
Regulations.

Section 407(a) of Title 37, United States Code, provides in perti-
nent part as follows :

(a) * * * under regulations prescribed by the Secretary concerned, a mem-

ber of a uniformed service—
* * * * * * *

(3) without dependents, who is transferred to a permanent station where he
is not assigned to quarters of the United States, is entitled to a dislocation allow-
ance equal to his basic allowance for quarters for one month as provided for a
member of his pay grade and dependency status in gection 403 of this title. For
the purposes of this subsection, a member whose dependents may not make an
authorized move in connection with a change of permanent station is considered
a member without dependents.

Paragraph M9003-1 of the Joint Travel Regulations, issued under
the quoted statutory authority, provides that the dislocation allow-
ance is payable whenever a member without dependents is transferred
to a permanent duty station where he is not assigned to Government
quarters. For such purpose, the term “member without dependents” is
defined in paragraph M9001-2 of the Joint Travel Regulations to
include a member who is not entitled to transportation of dependents
under the provisions of paragraph M7000 in connection with a change
of permanent station.

It appears to be your belief that Colonel Nielsen qualifies as a
“member without dependents” as defined in paragraph M9001-2 inci-
dent to his reassignment to duty in the Washington, D.C., area by
virtue of the provisions of paragraph M7000-14. Such provisions pro-
hibit transportation of dependents for travel to and from the United
States when the member is considered to be without dependents as
defined in paragraph M4300-2, and item 4 of that paragraph includes
in its definition of “members without dependents” members whose
dependents are not authorized to be present in the vicinity of their
overseas duty stations. :
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Paragraph M7000, with exceptions including that in subparagraph
14, cited above, provides that:

Members of the Uniformed Services are entitled to transportation of depend-
ents at Government expense upon a permanent change of station (see par.
M3003-1) for travel performed from the old station to the new permanent sta-
tion or between points otherwise authorized in this wvolume, * * * [Italic
supplied.}

Subparagraph 4 of paragraph M7005 of the Joint Travel Regula-
tions provides that when a member is—

1. transferred by permanent change of station orders from a restricted area

to an unrestricted area ;
® & ® L k3 £ ®

he will be entitled to transportation of dependents from the place his dependents
are located on receipt of permanent change-of-station orders # * * or from the
place to which dependents were moved at Government expense [incident %o
his assignment to the restricted area] * * * whichever results in the lesser
entitlement, to the current duty station of the member, * # %,

Since Colonel Nielsen was transferred by permanent change-of-
station orders from a restricted area to a station in the Washington,
D.C., area, he was entitled under paragraph M7000 to transportation
of his dependents between the place they were located upon his receipt
of such orders and his current duty station as authorized by subpara-
graph 4 of paragraph M7005, regardless of the prohibition against
their travel at Government expense to or from the United States
as provided by paragraph M7000-14. The mere fact that the place
the dependents were located and the place to which they were entitled
to transportation were the same does not negate the basic entitle-
ment’s existence.

Inasmuch as Colonel Nielsen was entitled to the transportation
of dependents under the provisions of paragraph M7000, as indicated,
in connection with his permanent change-of-station from Vietnam
to the Washington area, he must be considered a member with de-
pendents under the provisions of paragraph M9001 of the Joint
Travel Regulations. Accordingly, you are advised that he is not en-
titled to the dislocation allowance claimed. The supporting papers
are retained.

[B-147109]

Payments—Advance—Subscriptions to Newspapers, Periodicals,
Etc.—Lantern Slide Photographs

Lantern slide photographs of X-ray film, electrocardiograms, gross specimens,
and photomicrographs that are illustrative of the materials presented in a
Journal of Medicine and that are necessary for the effective use of the journal
may be classified as “publications” as that term is used in 31 U.S.C. 630a, and,
therefore, subscriptions for the slides may be paid for in advance. The fact
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that the reproduced photographic material will be viewed or read from a screen
does not preclude the slides from being considered publications.

To the Acting Administrator, Veterans Administration, June 19,
1969:

Reference is made to letter of May 19, 1969, from the former Admin-
istrator of Veterans Affairs presenting for our decision a question
concerning the propriety of paying in advance for certain lantern
slides described therein.

It is stated that the Veterans Administration is considering the
procurement of 85 millimeter lantern slide photographs of X-ray film,
electrocardiograms, gross specimens, and photomicrographs, which
relate to, and are to be used in connection with case studies that appear
in the New England Journal of Medicine. It is explained that the
slides are illustrative of the materials presented in the journal and
are necessary for effective use of the journal. The slides are produced
by and are available only from the Department of Pathology of the
Massachusetts General Hospital on a paid in advance subscription
basis, while the New England Journal of Medicine must be procured
from the publisher.

Question is asked, in effect, whether the slides may be considered to
be “publications” as that term is used in 31 U.S.C. 530a and sub-
scriptions therefor paid for in advance as authorized by such provi-
sion of law.

Section 530a of Title 31, United States Code, provides in pertinent
part as follows:

Subscriptions or other charges for newspapers, magazines, periodicals, and
other publications for official use of any office under the Government * * * may

be paid in advance from appropriations available therefor, notwithstanding the
provisions of section 529 of this title.

As stated in the Administrator’s letter, we held in our decision of
September 26, 1961, 41 Comp. Gen. 211, that although microcards
(sensitized cards on which printed matter is reproduced photograph-
ically in greatly reduced form) are distributed as separates, as distin-
guished from a pamphlet or periodical consisting of a number of pages,
such factor need not be viewed as precluding them from being “pub-
lications.” Also, we stated that the process under which the microcards
were produced need not be considered as adversely affecting their
classification as publications.

The items specified in 31 U.S.C. 530a—newspapers, magazines, and
periodicals—are items which must be read as contrasted to phonograph
records and tape recordings which are made to be heard. We have
held that these latter items do not constitute publications. See 46
Comp. Gen. 394.
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The fact that the reproduced photographic material will be viewed
or read from a screen does not, in our opinion, preclude the slides from
being considered publications, there being much similarity between the
facts involved in this case and those in the microcard case referred to
above.

Accordingly, and since the slides will be used in conjunction with
printed matter and are said to be necessary for effective use thereof,
we believe the slides properly may be classed as “publications” as that
term is used in 31 U.S.C. 530a.

[B-149372, B-158195]

President—Former—Allowances—Staff, Office Space, Etc.

The “suitable” office space authorized by the so-called Former Presidents Act
of 1958 “at such place within the United States as the former President shall
specify” means space in one locality only, the act using the singular of the
word “place,” and whether gspace may be provided in more than one building in
the same locality is for determination by the Administrator of General Services
Administration who is authorized to provide the space. The Presidential Tran-
sition Act of 1968 prescribes space and ciffice staft Tor the first 6 months after the
expiration of a Presidentiai term to wind up the affairs of the Presidential office,
and thereafter space and staff are to be furnished under the 1958 act. The 1970
fiscal year funds appropriated to carry out both acts may be used after July 20,
1969, but nonreimbursable services may not continue beyond the 6 months tixed
by the 1963 act.

To the Administrator, General Services Administration, June 20,

1969:

Reference is made to your letter of May 19, 1969, requesting a deci-
sion concerning the furnishing of office space and office staft by the
General Services Administration (GSA) to former Presidents of the
United States under the so-called Former Presidents Act (act of Au-
gust 25, 1958), Public Law 85-745, 72 Stat. 838, as amended, 3 1J.S.C.
102 note.

Section 1(c) of the Former Presidents Act authorizes the Adminis-
trator of GSA to furnish for each former President suitable office
space as determined by the Administrator, “at such place within the
United States as the former President shall specify.” You inquire as
to whether under this authority the Administrator may provide office
space (a) only in one building; (b) only in one locality but in more
than one building; or (¢) in more than one building in more than one
locality.

Also, you refer to our letter of April 29, 1969, B-149372, B-158195,
to the Chairman of the House Appropriations Committee, wherein
you state that we held that the current appropriation for “Expenses,
Presidential Transition,” would be available for obligation through
fiscal year 1970 for the purposes of the Presidential Transition Act of
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1963 (see 3 U.S.C. 102 note). Under the Presidential Transition Act
the Administrator of GSA is authorized to provide office space and
compensation for office staff for a former President. You advise that
funds are included in the fiscal year 1970 budget for provision of of-
fice space and staff to former Presidents under the Former Presidents
Act. You request a decision as to whether after July 20, 1969, the funds
available under both the Presidential Transition Act and the Former
Presidents Act could be used to provide office space and office staff, sub-
ject to the other requirements of the acts.

A literal reading of section 1(c) of the Former Presidents Act would
indicate that it was intended to authorize the Administrator of GSA
to furnish a former President office space in only one locality in the
United States, as distinguished from furnishing such space to a former
President in more than one locality therein. The word “place” is sin-
gular and is used in juxtaposition with the words “within the United
States.” ITad the Congress intended to authorize the furnishing of of-
fice space in more than one “place” in the United States, it would seem
that either the plural of “place” (i.e., “places” would have been used,
or language would have been used similar to that used in the Presi-
dential Transition Act, where the furnishing of office space is author-
ized at “such place or places within the United States as the President-
elect or Vice President-elect shall designate.”

Also, insofar as the legislative history of section 1(c) is concerned,
the House Hearings on the bill (S. 607) which became the Former
Presidents Act discloses the following (Ilearings before Committee on
Post Office and Civil Service, House of Representatives, 85th Con-
gress, 1st session, on H.R. 4401 and S. 607, page 8) :

Mr. LEsINSKI. First of all, Mr. McCormack, I am honored to have you before
the committee, and there are a few questions I would like to ask the gentleman,
if it is proper.

On page 2, section (c), it says in a sense that he may have an office provided
wherever he desires. President Hoover has served on the Hoover Commigsion and
other commissions in this country and has served this country well. Would it not
be appropriate for the language to state that an office shall be provided in the
Capitol of the United States, or words to that effect, in Washington, D.C., end
any other place he may desire?

Mr. McCorMacK. I might suggest, Congressman, that I hope the language will
be left the way it is because it says:

The Administrator of General Services shall furnish for each former Presi-
dent suitable office space appropriately furnished and equipped, as deter-
mined by the Administrator, located in a Federal building at such place
within the United States as the former President shall specify.

Of course “Federal building” is very broad. I should think that he has very
wide discretion there and if this should become law of course we know in practi-
cal operation there would be no difficulties from that angle at all. I would
imagine that President Truman if he were to take advantage of that part of the
bill wonld probably want to have office space out in Independence or in close
proximity to his home. I would assume under this if they wanted it and there was
office space available in Washington—I do not mean the Capitol Building itself,
but in Washington—the Administrator would have the authority and power

under this language to designate such space. However, I do not think there would
be any difficulty on that. [Italic supplied.]
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While it appears from the quoted discussion that consideration was
given to authorizing the furnishing of office space in more than one
place within the United States, section 1(¢) was not changed to so
provide. Mr. McCormack’s reply to Mr. Lesinski indicates that he
imagined that a particular former President would probably want
office space near his home, but that if a former President desired office
space in Washington, D.C., the Administrator of GSA would have the
authority under section 1(c) to designaie such space. There is nothing
specific in Mr. McCormack’s reply, however, to indicate that it was in-
tended that former Presidents could be furnished office space in more
than one locality within the United States, and the language used in
section 1(c) does not support such an intent.

It should be noted that the IIouse amended S. 607 (insofar as per-
tinent here) so as to delete the provision (section 1(c)) authorizing the
furnishing of office space, but the provision was restored in conference,
except that the restriction in S. 607 requiring that such office space be
located in a Federal building was eliminated.

In light of the foregoing it is our view that under section 1(c¢) of
the Former Presidents Act the Administrator of GSA may provide
office space to former Presidents in only one locality within the United
States.

Insofar as providing space in more than one building in the same
locality is concerned, section 1(c) authorizes the Administrator of
GSA to furnish former Presidents “suitable office space * # * as
determined by the Administrator.” Thus, what constitutes “suitable
office space” is a matter primarily for determination by the Adminis-
trator of GSA. Hence, whether it would be necessary to provide space
in more than on building in the same locality in order to furnish a
former President “suitable office space” would be a matter for deter-
mination by the Administrator of GSA.

Insofar as “suitable office space” is concerned, we note from the
above-cited House Hearings (page 29) that the Bureau of the Budget
(apparently on the basis of information furnished by GSA) indicated
to the Committee that the estimated cost of office furnishings for a
former President and staff was based on furnishing a three-room suite
aggregating approximately 1300 square feet of floor space. However,
we do not consider this as controlling insofar as furnishing space in
more than one building within a locality is concerned.

As to your second question, section 4 of the Presidential Transition
Act of 1963, provides, in part, that the provisions of the act of Au-
gust 25, 1958, 72 Stat. 838, 3 U.S.C. 102 note (the Former Presidents
Act), other than subsections (a) and (e)—having to do with allowance
and pension respectively—shall not become effective with respect to a
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former President until 6 months after the expiration of his term of
office as President. Thus, it would appear that the Congress did not
intend, insofar as pertinent here, that a former President would be
provided office space and office staff under both the Presidential Tran-
sition Act and the Former Presidents Act, since the period for which
the Administrator is authorized to provide office space and office
staff under the former act (Presidential Transition Act) is limited to
a period not to exceed 6 months from the date of the expiration of the
former President’s term of office. See pages 7 and 8, IL. Rept. No. 301,
88th Cong., 1st sess.

Section 4 of the Presidential Transition Act limited the period
thereunder for which the Administrator of GSA is authorized to
furnish office space and staff to a former President to not more than
6 months from the date of expiration of his term of office; however,
funds appropriated in the Independent Offices and Department of
Housing and Urban Development Appropriation Act, 1969, to carry
out the Presidential Transition Act were made available until June
30, 1970. As previously stated, we held in our letter of April 29, 1969,
that the funds contained in the above-cited appropriation act to carry
out the Presidential Transition Act were available for obligation for
the purposes of that act until June 30, 1970, notwithstanding the pro-
visions of section 4 of such act.

Since funds to be appropriated for fiscal year 1970 to carry out the
provisions of the Former Presidents Act and funds appropriated by
the Independent Offices and Department of Housing and Urban De-
velopment Appropriation Act, 1969, Public Law 90-550, 82 Stat. 937,
to carry out the provisions of the Presidential Transition Act of 1963
are available until June 80, 1970, both may be used after July 20, 1969,
to provide office space and office staff for such former President, sub-
ject to the other requirements of both acts.

We would point out, however, that funds made available to carry
out the Presidential Transition Act are to be used to provide office
space and office staff for a former President and are to be used only
for the purpose of winding up of the affairs of his office; and that
funds made available to carry out the Former Presidents Act are to be
used only to provide office space and office staff in connection with
carrying out the provisions of that act.

Also, you are advised that neither our letter of April 29, 1969, nor
this decision, authorizes the continuation of the nonreimbursable serv-
ices—i.e., services for which appropriations are not required—provided
for in the Presidential Transition Act beyond the 6-month period fixed
in that act.
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[B-166865]
Bids—Delivery Provisions—Failure to Meet

A telegraphic bid on additional gallons of turbine fuel, aviation JP-4, to be
shipped on an f.0.b. origin basis that did not specify the point of origin, informa-
tion that also was not furnished in a confirming letter, properly was rejected as
nonresponsive where the f.o.b. shipping point could not be ascertained by a
reading of the bid as a whole. Although the small business bidder has only one
refinery and it was identified in both the telegram and confirming letter, the fuel
being obtainable from a wide number of sources, and the bidder having listed in
its basic bid three different origin points for four separate increments of JP-4
grade fuel, the Government could neither determine transportation costs for
evaluation purposes, nor if it accepted the bid, legally bind the bidder to deliver
at its refinery.

To Korth and Korth, June 20, 1969:

Further reference is made to your letter of May 5, 1969, protesting on
behalf of the Okmulgee Refining Co., Inc., against the rejection of its
bid under telegraphic invitation for bids No. DSA600-69-B- 0161-
0003, issued by the Defense Fuel Supply Center, Alexandria, Virginia.

The telegraphic invitation for bids, which was issued on March 24,
1969, requested letter bids or wire bids confirmed by letter for delivery
of all or any part of 4,500,000 additional gallons of turbine fuel, avia-
tion grade JP—4, on an f.0.b. origin or f.0.b. destination basis, Tinker
Air Force Base, Oklahoma, during the period April 1, 1969, or date
of award, through June 30, 1969. Prospective bidders were advised that
the solicitation was issued subject to all terms, conditions, and specifica-
tions of the basic invitation for bids No. DSA600-69-B- 0161, as
amended, except as modified by the telegraphic invitation for bids
itself. Of the 4,500,000 gallons requested, 3,825,000 gallons were set
aside for sinall business firms.

One of the five telegraphic bids received by bid opening, which was
held at 3:45 p.m., April 7, 1969, was a telegraphic bid from the Okmul-
gee Refining Co., Inc., stating :

REFERENCE DSA600—69-B-0161-0003 ATTN CODE DFSC-P§. OKMULGEE
BID .0985 ORIGIN. TERMS NET. WE ARE INTERESTED AND QUALIFY
FOR SMALL BUSINESS SET ASIDE. WE HAVE READ AND AGREE TO

COXDITIONS FIXED IN SOLICITATION WIRE OF MARCH 24, 1964
KA-325. CONFIRMING LETTER TO FOLLOW.

In a confirming letter dated April 2, 1969, Okmulgee stated:

Reference : DSA600-69-B—0161-0003, Attention Code DFSC-PS.

Okmulgee bid .0985 Origin.

Terms net.

‘We are interested and qualify for small business set-aside.

‘We have read and agree to conditions fixed in Solicitation wire of March 24,
1969 KA-325.

Bid by wire—April 2, 1969.

Two of the four other bidders quoted f.o.b. origin prices of $0.096
and $0.104 per gallon and the two other bidders quoted f.o.b. destina-
tion prices of $0.1043 and $0.1095 per gallon. The contracting officer



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 791

reports that since Okmulgee did not specify the point of origin in its
bid, he determined that such bid was nonresponsive to the invitation
and, therefore, should be rejected. On April 11, 1969, an award of
2,000,000 gallons was made to the Bell Oil & Gas Company under
contract No. DSA600-69-D-1876, and an award of 2,500,000 gallons
was made to the Tonkawa Refining Company under contract No.
—1877.

You contend that Okmulgee’s letter confirming its wire bid when
read alone shows the point of origin of the fuel; that the phrase
“Okmulgee bid .0985 Origin” clearly indicates the origin to be Okmul-
gee, Oklahoma; and that your position is further enhanced by the fact
that Okmulgee is a small business firm with only one refinery, which
situation, you state, is clearly analogous to the situation present in
the Saratoga case reported in decision B-155429, November 23, 1964.

In the Saratoga case, B-155429, mentioned above, we held that if
a bidder submitting a “letter bid” fails to explicitly designate an f.o.b.
point of origin, the f.o.b. point may, in the proper circumstances, be
ascertained by a reading of the bid as a whole. In that case our Office
considered the responsiveness of such a bid submitted by a small busi-
ness concern offering to furnish the advertised supplies at a price
lower than other bidders. We held in that case, in pertinent part, that:

The competitive bidding statute codified at 10 U.S.C. 2305 requires that award
of a contract be made to that responsible bidder submitting the lowest respon-
sive bid. 37 Comp. Gen. 550. Where bids are submitted on an f.0.b. origin basis,
one of the factors for consideration is the Government’s cost of transportation.
See generally 42 Comp. Gen. 434. Essentially you appear to take the position that
since Saratoga did not explicitly designate its intended f.o.b. point of origin, its
bid cannot be evaluated fairly since the Government cannot compute the cost of
transportation. The contracting officer on the other hand has taken the position
that since Saratoga has only one plant, which is located at Saratoga Springs,
New York, it is only fair to assume that Saratoga intended to designate Sara-
toga Springs as the f£.0.b. point of origin for purposes of bid evaluation. It could
well be argued that Saratoga’s letter bid itself indicates Saratoga Springs, New
York, as its intended f.0.b. origin point, since that letter shows Saratoga Springs
as the company location, no other location is mentioned in the letter, and the
letter states the company is a small business incorporated in the State of New
York. Further, in view of the fact that Saratoga’s bid is approximately $150,000
less than the next lowest bid (by Rodale Electronics), it is apparent that the
cost of transportation from eny point of origin (total weight is under 30,000
pounds) could not change Saratoga’s standing as low bidder. * * *

The contracting officer contends that our decision in the Saratoga
case does not apply to the situation in the present case because there
are certain facts present in this case which were not present in the
Saratoga case. He admits that many facts in the Saratoga case are simi-
lar to those at hand, such as a small business firm, one plant only in
existence, and a letter bid containing the location of the sole plant in
the letterhead (or in the signatory portion of the telegram). He states,
however, there the analogy ceases. He points out that in the Saratoga

case, the end items being procured were components for an “AN/ASA~
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16 Indicator Group, together with change pages to technical mauuals,
revision drawings, design data, and provisioning data.” It is his opin-
ion that it was safe to believe that Saratoga would be producing and
delivering the end items from its own plant since such end items and
documents could not easily be obtained elsewhere. The contracting
officer also contends that the facts here involved are materially dif-
ferent from those present in the Saratoga case in that the product
(grade JP—4 turbine fuel) is easily obtainable from a wide nunber of
sources; that there are numerous possible sources for the product
within a reasonable area of the stated destination; that Okmulgee has
recently bid from three points of origin including two in the area here
involved ; and that it is common practice in the industry to bid from
another’s refinery. It is the opinion of the contracting officer that the
Defense Fuel Supply Center would not legally bind Okmulgee
to deliver at Okmulgee, Oklahoma, if it had accepted its bid as
submitted.

We do not agree with your contention that the phrase “Okmulgee
bid .0985 Origin” appearing in Okmulgee’s telegram and letter indi-
cates the point of origin to be Okmulgee, Oklahoma. In our view, the
word “Okmulgee” obviously was intended to identify the bidder.
Further, we concur in the view of the contracting officer that the ra-
tionale of the Saratoga case may not be applied to the present case be-
cause Okmulgee’s origin of Okmulgee, Oklahoma, cannot be supported
upon 3 historical basis. The record indicates that in a bid submitted in
response to basic invitation for bids No. DSA600-69-B-0161, Ok-
mulgee listed three different origin points for four separate quantity
increments of grade JP—4 aviation turbine fuel. We therefore are of
the opinion that the Government could not legally bind Okmulgee
to deliver at Okmulgee, Oklahoma, if it had accepted the bid as
submitted.

Accordingly, your protest must be denied.

[B-166803]

Pay—Absence Without Leave—Civil Arrest—Unexcused, Etc.

A Marine Corps member who while in an unauthorized absence status is con-
fined and later indicted by civilian authorities for violating 18 U.S.C. 2312
(transporting in interstate commerce a stolen motor vehicle or aircraft), and
who on the basis of a court finding of mental incompetency is retained in a Medi-
cal Center for Federal Prisoners until discharge of the indictment and his re-
turn to military control, is not entitled to credit in his final military pay record
with pay and allowances for the period of absence—October 5, 1962 to February
9, 1965—in view of the Commandant of the Corps determination under paragraph
044253, Navy Comptroller Manual, that the absence may not be excused as un-
avoidable, and that the member’s absence in the hands of the civil authorities
must be considered “time lost” for pay purposes.
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To Major D. J. Thomas, United States Marine Corps, June 25, 1969:

Further reference is made to your letter of April 15, 1969, with en-
closures, requesting an advance decision whether you are authorized to
credit the final military pay record of a former private in the U.S.
Marine Corps with pay and allowances for the period October 5, 1962,
to February 8, 1965, under the circumstances disclosed. Your letter
was forwarded here by Disbursing Branch, Fiscal Division, Head-
quarters United States Marine Corps, under date of April 28, 1969, and
has been assigned control number DO-MC-1035 by the Department
of Defense Military Pay and Allowance Committee.

You state that the private enlisted in the Marine Corps for 4 years
on November 8, 1961; that he entered an unauthorized absence status
on September 12, 1962 ; that on October 5, 1962, he was apprehended
and confined by civil authorities in Memphis, Tennessee, on suspicion
of violating 18 U.S.C. 2312 (transporting in interstate commerce a
stolen motor vehicle or aircraft) ; and that on October 8, 1962, an in-
dictment was entered against him in the U.S. District Court for the
Western District of Tennessee.

You also state that the enlisted man entered a plea of not guilty to
the indictment; that upon his motion to the court he was granted a
private psychiatric examination; and that on the basis of the psychi-
atrist’s report, the court, on March 5, 1963, committed him to the Medi-
cal Center for Federal Prisoners, Springfield, Missouri, for further
examination and evaluation. You report that on July 29, 1963, the en-
listed man was found by the court to be “presently insane or otherwise
so mentally incompetent as to be unable to understand the proceed-
ings against him or properly to assist in his own defense.” He was com-
mitted to the custody of the Attorney General until he was mentally
competent to stand trial or until the charges were disposed of. He
continued to be retained in the Medical Center for Federal Prisoners.

You further state that on February 5, 1965, the indictment against
the enlisted man was dismissed and on February 9, 1965, he was re-
leased by the civil authorities and returned to military control. No dis-
ciplinary action was taken by the Marine Corps against him. The
Commandant of the Marine Corps decided not to excuse his absence as
unavoidable. On July 8, 1965, he was discharged from the Marine
Corps under honorable conditions for physical disability, because of
“Schizophrenic reaction, paranoid type, with active psychotic mani-
festations of such (sic) to produce complete social and industrial in-
adaptability.” His disability was determined to have existed prior to
entrance on active service and not to have been aggravated by active
service.
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You say that the enlisted man was not paid pay and allowances for
the period September 12, 1962, to February 8, 1965. You also say that
he petitioned the Board for the Correction of Naval Records to change
his military records to show that his period of unauthorized absence
was excused as unavoidable. The Correction Board has taken the posi-
tion that the absence of the member during the period October 5, 1962,
to February 8, 1965, while he was in confinement in the hands of civil
authorities, concerns a matter which is not properly within its purview.

The Board is of the opinion, however, as pointed out in your letter,
that paragraph 044253, Navy Comptroller Manual, automatically
excuses as unavoidable an absence while in confinement by the civil an-
thorities under circumstances such as are here involved and that the
claimant is entitled to pay and allowances for the period of confine-
ment. It appears that the Correction Board views the action by the
Commandant in not excusing the absence as unavoidable, as being in
contravention of the regulations and therefore without lawful effect.

You express doubt as to whether paragraph 044253 of the Navy
Comptroller Manual is the controlling regulation. You refer to para-
graph 044254 of the same manual, and you say that while the Depart-
ment of the Navy did not make a specific determination that the
member was mentally incompetent, the court found that he was not
mentally competent and the indictment was subsequently dismissed be-
cause of his mental disorder. If it 1s determined that paragraph 044253
is controlling, you express further doubt whether that regulation
should be literally interpreted so as to remove from administrative
officials the discretionary authority to find that an unauthorized ab-
sence should or should not be excused as unavoidable.

The right of a member to receive pay and allowances while absent
without leave is governed by the provisions of 37 U.S.C. 503 (a)- -de-
rived from section 4(b) of the Armed Forces Leave Act of 1946 -
which reads as follows:

(a) A member of the Army, Navy, Air Force, Marine Corps, Coast Guard, or
Environmental Science Services Administration, who is absent without leave

or over leave, forfeits all pay and allowances for the period of that absence,
unless it is excused as unavoidable.

It has long been held that the phrase “unless it [the absence] is ex-
cused as unavoidable” used in the above statutory provision, must be
construed as meaning that if the absence is excused as unavoidable, the
member involved would not forfeit pay and allowances to which he is

‘otherwise entitled for the period of his absence. Under the statute, the
question whether there exists sufficient grounds for excusing a mem-
ber’s absence as unavoidable, is, at least in the first instance, a matter
for administrative determination based on the facts in a particular
case. See 36 Comp. Gen. 173; 39 ¢d. 781 and the authorities there cited.
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With respect to the question of confinement of a member by the civil
authorities because of an alleged commission of a civilian offense while
on unauthorized leave, we said in 36 Comp. Gen. 178, 175, that pre-
sumably, dismissal of the charges or acquital would constitute a suf-
ficient basis for excusing such an unauthorized absence as unavoidable,
but “Until so excused * * * the statute precludes payment of pay for
the period of absence, regardless of the outcome of the civilian
proceedings.”

Unlike the provisions in paragraph 044253 of the Navy Comptroller
Manual, discussed below, regulations promulgated by the Army (para-
graph 121224, Army regulation 37-104, February 15, 1965) and Air
Force (paragraph 10351a, Air Force Manual 173-20, ch. 46, January
1, 1958) in implementing 37 U.S.C. 503(a) and the similar provision
of the 1946 leave act, specifically required a determination by the mem-
ber’s commanding officer that the unauthorized absence in the hands
of civil authorities was excused as unavoidable, before payment of pay
and allowances could be made.

We understand that the decision which you believe to be applicable
in this case and which covers a situation similar to this one is B-144660,
April 3, 1961. In that decision we considered the case of an Air Force
enlisted man who, for the period involved, was in the hands of the civil
authorities and in confinement at St. Elizabeth’s Hospital in conse-
quence of the commission of a criminal act. In the light of the law and
the implementing Air Force regulations which precluded payment of
pay and allowances unless the absence is excused by the commanding
officer as unavoidable, we concluded that in the absence of such a deter-
mination he was not entitled to the pay and allowances for the period
of the absence.

Paragraph 044253, Navy Comptroller Manual, in effect during the

period of the private’s claim, provided in pertinent part, as follows:

044253 ABSENCE, IN CUSTODY OF CIVIL AUTHORITIES.

1. GENERAL. A member under arrest and held by civil authorities will re-
ceive no pay and allowances for the time of such unauthorized absence. If he is
released without trial or after trial and acquittal, except upon his agreement to
make restitution or reparation for the alleged offense for which he was taken into
custody, the absence is considered as unavoidable, and pay and allowances for
the period of such absence will be returned unless the member is subsequently
convicted by a court-martial on the same facts * * *,

Apparently, no action has been taken by the Marine Corps under para-
graph 044253. The Commandant of the Marine Corps, however, on the
basis of the facts in this case, made a determination under paragraph
044254, of the same manual, that the member’s absence may not be ex-
cused as unavoidable. This paragraph precluded payment of pay and
allowances to a mentally incompetent member for a period of unau-
thorized absence, unless such absence is excused as unavoidable.
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In a decision dated December 12, 1958, B-134538, we considered the
effect of the above-quoted provisions of paragraph 044253 in the case
of an enlisted man of the Navy whose authorized leave expired while
he was being held by the civil authorities under charges against him
which were subsequently dismissed. While we held in that case that in
the light of paragraph 044253, the enlisted man was entitled to pay
and allowances for the period he was absent in the hands of the civil
authorities, there is for noting that such conclusion was based on the
additional fact that since no entry was made in the man’s service rec-
ord charging him with “lost time” under the cited Sec Nav Instruction,
his absence was considered as having been excused. The same situation
is not present in this case, since the Commandant, in message dated
March 30, 1965, copy of which you enclosed, expressly determined that
the member’s absence in the hands of the civil authorities must be con-
sidered as “time lost” for pay purposes. Moreover, paragraph 044254
was not involved, that is, it had no application, in the case considered
in the decision of December 12,1958.

While the enlisted man’s situation seems to bring him within the
scope of either paragraph 044253 or 044254 of the Navy Comptroller
Manual, it is our view that in the absence of a determination by proper
authorities that his absence during the period October 5, 1962, to Feb-
ruary 8, 1965, a period of over 214 years, while he was in the hands of
the civil authorities, is excused as unavoidable, there is no basis for
crediting his final pay account with pay and allowances for that pe-
riod. Cf. 40 Comp. Gen. 366; 47 ¢d. 214, and authorities there cited.
See, also, the current regulations, applicable to all the services, under
which pay and allowances of an enlisted man while absent in confine-
ment by the civil authorities is forfeited unless a determination is
made that the absence is excused as unavoidable. See paragraph 10314,
chapter 3, section B, Department of Defense Military Pay and Allow-

ances Entitlements Manual, Rules 5 and 6, Tables 1-3-2. Table 1-3-3
prescribes rules for determining whether absence is unavoidable and

states that such absence may be excused as unavoidable.

[B-167018]

Guam—Junior Reserve Officers’ Training Corps Programs—
Establishment

The phrase “throughout the Nation” as used in 10 U.S.C. 2031(a) authorizing
the establishment and maintenance of Junior Reserve Officers’ Training Corps
units may be considered to include the unincorporated territory of Guam, absent
an indication in the legislative history that the phrase was used in a restric-
tive or limited sense and in view of the indication that expansion of the Junior
ROTC programs was intended. Therefore, appropriated funds may be used to
support a Junior ROTC unit if established at George Washington Senior High
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School, Mangilao, Guam, an instrumentality of the unincorporated territory of
the Government of Guam established, maintained, and operated pursuant to
the authority in section 29(b) of the Organic Act of Guam.

Military Personnel—Reserve Officers’ Training Corps—Programs
at Educational Institutions—Employment of Retired Members
The employment of retired members of the uniformed services by a secondary
school that is an instrumentality of the unincorporated territory of the Govern-
ment of Guam as administrators or instructors in a Junior Reserve Officers’
Training Corps program is not prohibited under the dual pay and dual employ-
ment provisions of 5§ U.8.C. 55315533, absent an indication in the Dual Com-
pensation Act or its legislative history of the intent to expand the coverage of
the act to offices or positions in territories which had not been included in the
previously existing dual compensation laws that were repealed. In addition the
Reserve Officers’ Training Corps Vitalization Act of 1964 (10 U.S.C. 2031(d))
authorizes the employment of retired members in Junior ROTC programs and
prescribes the basis for payment to the members.

To the Secretary of the Army, June 25, 1969:

Reference is made to the letter dated May 14, 1969, with enclosures
from the Deputy Assistant Secretary of the Army (Manpower and
Reserve Affairs), presenting several questions arising out of the ap-
plication for the establishment of a Junior Reserve Officers’ Train-
ing Corps unit at George Washington Senior High School, Mangilao,
Guam.

The first question presented is whether appropriated funds may be
expended to support a Junior ROTC unit, if established on Guam.
This question apparently arises because there is some doubt as to
whether the territorial status of Guam permits it to be included within
the words “throughout the Nation” as used in the sentence contained
in 10 U.S.C. 20381 (a) which provides that “The President shall promul-
gate regulations prescribing the standards and criteria to be followed
by the military departments in selecting the institutions at which
units are to be established and maintained and shall provide for the
fair and equitable distribution of such units throughout the Nation.”

Assuming a positive response to the first question the next question
presented in the letter is whether George Washington Senior High
School, Mangilao, Guam, is considered to be a part of the “legislative,
executive or judicial branch of the Government of the United States”
within the meaning of 5 U.S.C. 5531. Under the provisions of 5 U.S.C.
5531 the term “position” is defined for the purposes of 5 U.S.C. 5532
and 5533, dealing with dual pay and dual employment, as ‘“a civilian
office or position (including a temporary, part-time, or intermittent
position), appointive or elective, in the legislative, executive, or judi-
cial branch of the Government of the United States (including a
Government corporation and a nonappropriated fund instrumentality
under the jurisdiction of the armed forces) or in the government of
the District of Columbia.”

878-188 0—70——38 :
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The last question presented in the letter is “Do the restrictions on
the employment of retired Regular members apply to these members
when employed to conduct Junior ROTC at schools considered to
be part of the Government of the United States within the meaning
of 5 U.S.C. 5531%”

The island of Guam was ceded to the United States from Spain
at the end of the Spanish-American War by Article IT of the Treaty
of Peace between the United States of America and the Kingdom of
Spain, signed at Paris on December 10, 1898, 30 Stat. 1754.

Section 3 of the Organic Act of Guam, approved August 1, 1950,
64 Stat. 384, 48 U.S.C. 14212, declares Guam to be an “unincorporated
territory of the U. " :d States and the capital and seat of government
thereof shall be located at the city of Agana, Guam.” Section 4 of the
same act, 48 U.S.C. 1421/, amended Chapter IT of the Nationality
Act of 1940 so as to declare certain persons born in or inhabitants
of the island of Guam to be citizens of the United States.

Section 3 of the act also provides that the government of Guam
“shall consist of three branches, executive, legislative, and judicial,
and its relations with the Federal Government shall be under the
general administrative supervision of the head of such civilian de-
partment or agency of the Government of the United States as the
President may direct.” Effective August 1, 1950, administration of
the island was transferred from the Secretary of the Navy to the
Secretary of the Interior.

Section 29(b) of the Organic Act of Guam, 48 U.S.C. 1421g(b),
provides that the Governor “shall provide an adequate public edu-
cational system of Guam, and to that end shall establish, maintain,
and operate public schools at such places in Guam as may be neces-
sary.”

Igeithel' the phrase “throughout the Nation” nor the word “Nation”
is defined in the Reserve Officers’ Training Corps Vitalization Act
of 1964, Public Law 88-647, approved October 13, 1964, 78 Stat. 1063,
which became 10 U.S.C. 2081 ¢¢ seq. There is nothing in the legislative
history of the act to specifically indicate the legislative intention
in using those terms, and there are no generally accepted definitions
of those terms which would be helpful. However, there is nothing to
indicate that the terms were used in any restrictive or limited sense.
It does appear that considerable expansion of the Junior ROTC pro-
gram was intended. See, for example, page 4 of S. Rept. No. 1514
of August 20,1964, in which it is stated :

The committee intent is that the Junior ROTC program be expanded on an
equitable geographic basis by establishing as many as 200 units each year from

the best qualified institutions that apply for such units, up to the maximum of
1,200 units.
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Enclosed with the Deputy Assistant Secretary’s letter of May 14,
1969, was a copy of a letter dated January 8, 1969, to the Deputy
A551stant Secretary, Reserve Affairs, Assistant Secretary of Defense,
from the Director, Office of Territories, United States Department of
the Interior, which concludes with the opinion that a Junior ROTC
program can be established on Guam pursuant to the provisions of
section 2081 of the Reserve Officers’ Training Corps Vitalization Act
of 1964.

It is our understanding that George Washington Senior High
School, Mangilao, Guam, is an instrumentality of the unincorporated
territory of the Government of Guam established, maintained, and
operated pursuant to authority of section 29 (b) of the Orgamc Act
of Guam, supra.

In view of the above it is our conclusion that Guam may be included
in the phrase “throughout the Nation” as contained in 10 U.S.C. 2031
(a). Therefore, appropriated funds may be used to support a Junior
ROTC unit, if established at George Washington Senior High School,
Mangilao, Guam. Compare our decision dated December 5, 1966, 46
Comp. Gen. 548, in which it was concluded that the island of Guam
may be considered “outside * * * the United States” within the
meaning of that phrase as used in the second paragraph of 36 U.S.C.
138b relating to certain authority of the American Battle Monuments
Commission.

The following is applicable to the last two questions presented.

We have consistently recognized a distinction between employment
by a territorial government and employment by the Government of
the United States.

In our decision of June 28, 1946, 25 Comp. Gen. 912, we held that
section 212 of the Economy Act of June 30, 1932, 47 Stat. 406
(then 5 U.S.C. 59a) did not prohibit the concurrent receipt of
retired pay from the United States by a retired officer of the Army
and salary as an Adjutant General of the then Territory of Hawaii,
paid from territorial funds. OQur decision of March 24, 1948, 27 Comp.
Gen. 552, held that the Adjutant General of Puerto Rico whose com-
pensation is paid from territorial funds as an officer of the territory
may accept an appointment as State Director of Selective Service
Records without resulting in the holding of more than one Federal
office in violation of any of the Federal dual compensation statutes.

In our decision of December 22, 1955, 35 Comp. Gen. 369, we held
that, employees of the government of Guam who recelved salaries
in accordanoe with the provisions of section 26(d) of the Organic
Act of Guam, 48 U.S.C. 1421d, are not employees of the United States
within the purview of sections 5537 and 6322 of Title 5 of the United
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States Code (formerly sections 30n and 300) which concern fees for
jury service and the granting of court leave to employees of the United
States serving as jurors. A decision of September 4, 1968, 43 Comp.
Gen. 227, concluded that quarters rented by the government of Guam
to Federal employees traveling on official business were not. furnished
by a Federal Government agency within the purview of section 6.7
of the Standardized Government Travel Regulations.

In an unpublished decision of February 12, 1953, B-112015, to the
Secretary of the Interior, we held that the provisions of section 212
of the Economy Act of June 30, 1932, supra, were not applicable to a
retired commissioned officer of the Armed Forces employed in a
department of the Government of Samoa.

The dual compensation statutes, including section 212 of the
Economy Act of June 30, 1932, supra, which are referred to in some
of the above decisions, were repealed by the provisions of the Dual
Compensation Act, approved August 19, 1964, Public Law 88448,
78 Stat. 484, That Dual Compensation Act formed the basis for the
dual compensation provisions of 5 U.S.C. 5531 ¢# seq. when the laws
relating to the organization of the Government of the United States
and to its civilian officers and employees, generally, were revised,
codified, and enacted as Title 5 of the United States Code, entitled
“Government Organization and Employees” by Public Law 89-554,
approved September 6, 1966, 80 Stat. 378.

There is nothing in the Dual Compensation Act or in its legislative
history to indicate an intention on the part of Congress to expand its
coverage to offices or positions in the territories which had not been
included within the provisions of the previously existing dual com-
pensation laws which it repealed. Therefore it is our conclusion that
the dual pay and dual employment provisions of 5 U.S.C. 5531 et seq.
which are based upon the provisions of the Dual Compensation Act
would not be applicable to persons employed by an institution of the
government of Guam as administrators or instructors in a Junior
ROTC program. Whatever doubt might arise, because persons so
employed might be considered as engaged in the performance of
Federal functions authorized by Federal statute and therefore by
analogy come within the purview of our decision of August 6, 1956,
36 Comp. Gen. 84, appears to be resolved by the provisions of the
Reserve Officers’ Training Corps Vitalization Act of 1964 in 10
U.S.C.2031(d) as follows:

§ 2031. Junior Reserve Officers’ Training Corps

* * L] * L] * *
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(d) Instead of, or in addition to, detailing noncommissioned and commis-
sioned officers on active duty under subsection (c)(1), the Secretary of the
military department concerned may authorize qualified institutions to employ,
as administrators and instructors in the program, retired noncommissioned and
commissioned officers, and members of the Fleet Reserve and Fleet Marine
Corps Reserve, whose qualifications are approved by the Secretary and the in-
stitution concerned and who request such employment, subject to the following :

(1) retired members so employed are entitled to receive their retired
or retainer pay and an additional amount of not more than the difference
between their retired pay and the active duty pay and allowances which
they would receive if ordered to active duty, and one-half of that additional
amount shall be paid to the institution concerned by the Secretary of the
military department concerned from funds appropriated for that purpose.

(2) notwithstanding any other provision of law, such a retired member
is not, while so employed, considered to be on active duty or inactive duty -
training for any purpose.

We understand that the purpose of the provisions quoted above was
to avoid the application of the dual compensation statutes and other
restrictive statutes in existence at the time the legislation was being
considered which might have affected the employment of retired
members of the armed services by qualified secondary schools in the
Junior Reserve Officers’ Training Corps program. See our decision
of October 28, 1963, to the then Secretary of the Army, 43 Comp.
Gen. 421.

The limitations in 10 U.S.C. 2081(d) supra are, of course, appli-
cable to persons employed in accordance with its authority.

It is believed that the above disposes of the last two questions
presented in the letter.

[B-166601]
Bids—Unsigned—Only Bid Received

The rejection of the only bid received before bid opening because it was not
signed was not required by paragraph 2-4035 of the Armed Services Procurement
Regulation, but the representative who had delivered the bid should have been
permitted to sign it, not on the basis that his authority to bind the bidder was
known or made obvious by his conduct, but because the bid was the only one
received and neither the gquestion of bidder option to elect after bid opening
whether or not to be bound, nor the question of prejudice to other bidders were
involved—the only other bid received being an acceptable late bid submitted at a
higher price. Therefore, the unsigned bid must now be treated as if permission to
sign it had been given and the bid may be considered for award.

To the Murdock, Ine., June 27, 1969:

Reference is made to your telegrams of April 3 and 9, 1969, and sub-
sequent correspondence, protesting against failure of the U.S. Navy
Purchasing Office, Washington, D.C., to award your company a con-
tract under invitation for bids (IFB) No. N00600-69-B-0313,

The above invitation was issued on February 5, 1969, and called for
the furnishing of one forming press. The specified bid opening time
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was 10:30 a.m., February 27, 1969. Prior to bid opening, at approxi-
mately 9 :30 a.m. February 27, a Mr. Bogumil, Director of Manufactur-
ing of Chisholm-Ryder Company, Inc., visited the office of Mr. Ema-
nual Wolf, the Navy Purchasing Office (NPO) buyer cognizant of the
subject solicitation. Mr. Bogumil displayed two bid packages to Mr.
Wolf and stated that his purpose in visiting the NPO Washington
office was to deposit a bid on the present solicitation as well as a second
solicitation. He also indicated to Mr. Wolf that since K. R. Wilson
Division of Chishom-Ryder Company, Inc., was operating below ca-
pacity and was anxious to receive new contracts, he had bid low op the
subject solicitation and was sure that K. R. Wilson would be the suc-
cessful bidder. Mr. Bogumil departed at 10:15 a.m. indicating that he
planned to deposit the bids and attend the bid opening. At bid open-
ing time K. R. Wilson Division’s bid of $45,750 was the only bid
received and opened. However, it was discovered that, while the name
“H. W. Schuyler, Comptroller,” was typed in the block entitled “name
and title of person authorized to sign offer,” there was no signature
nor was there a signature anywhere else on the bid.

Government representatives at the bid opening informed Mr. Bogu-
mil, who was present, that since the bid was unsigned it could not be
considered for award. Mr. Bogumil requested permission to sign the
bid, but was told by bid opening officials that since the time for sub-
mission of bids had passed he could not be permitted to sign the bid.
Mr. Bogumil then returned to the office of Mr. Wolf, explained to Mr.
Wolf that the bid had not been signed and requested that the L_1 be
considered in spite of the absence of a signature. Later in the day a
second bid was received from Murdock in the amount of $55,579, how-
ever, we understand that the buyer was not advised until the following
day that a late bid had been received. After an investigation it was
determined that Murdock’s bid had been sent by certified mail and that
the lateness had been due solely to a delay in the mail. This determina-
tion appears to have been made on March 10, at which time the bid
was forwarded to the buyer, was opened, and was entered on the
abstract.

Mr. Wolf as well as Mr. William R. Cooper, another NPO buyer,
stated that they had had previous dealings with Mr. Bogumil and
were under the impression that he had the authority to bind the Chis-
holm-Ryder Corporation contractually, and that his commitments had
always been confirmed by it. It does not appear from the record, how-
ever, that either Mr. Wolf or Mr. Cooper had any other notice, writ-
ten or oral, of Mr. Bogumil’s authority to bind the corporation in con-
tract matters, or that he had in fact ever signed formal contractual
documents on its behalf, all of the commitments which they referred
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to as having been confirmed by the comptrollers of the respective divi-
sions having been oral.

After bid opening K. R. Wilson Division submitted a copy of a let-
ter of February 9, 1965, addressed to the New York Procurement Dis-
trict, Rochester Regional Office, by Chisholm-Ryder, which stated
that Mr. Bogumil was authorized to sign for any and all divisions of
Chisholm-Ryder. Also, by letter of April 25, 1969, addressed to NPO,
the President of Chisholm-Ryder stated that Mr. Bogumil has the
authority to sign quotations and to negotiate contracts for the Chis-
holm-Ryder Company, Inc., and its divisions. In their telegram of
June 4, 1969, to this Office, K. R. Wilson Division reaffirmed this au-
thority. Of course, the latter communications, having been written
after bid opening, would have no probative value to establish that ac-
ceptance of the bid as submitted would have bound the corporation,
since we have held that the responsiveness of a bid may not be estab-
lished by material furnished by the bidder after bid opening. 38 Comp.
Gen. 819. Neither does it appear that the contracting officials were on
notice of the 1965 statement to the New York Procurement District.

It is the procuring activity’s contention that Government representa-
tives (the buyers mentioned above) were aware, prior to bid opening,
that Mr. Bogumil was authorized to bind the bidder to a contract.
Additionally, it is stated that Mr. Bogumil’s expressions to Mr. Wolf,
prior to opening, of his confidence of receiving the award on the present
procurement constituted a clear expression of an intention to be bound
by the unsigned bid. Consequently, it is contended that in view of the
circumstances surrounding the bid submission, K. R. Wilson Division
would be unable to disavow the bid and upset an award made to it on
the ground that the bid lacked an authorized signature. Therefore,
the activity considers the absence of a signature to be merely a minor
informality which may be waived pursuant to Armed Services Pro-
curement Regulation (ASPR) 2-405(iii) (B), and proposes to make
award to K. R. Wilson Division.

According to ASPR 2-405 the contracting officer shall give the bid-

der an opportunity to correct the failure to sign a bid or waive such
deficiency, but only if—

(B) the unsigned bid is accompanied by other material indicating the bidder’s
ix}tention to be bound by the unsigned bid document such as the submission of a
bid guarantee with bid, or a letter signed by the bidder with the bid referring
to and clearly identifying the bid itself.

The above cited regulation is in accord with the decisions of our
Office in which we have held that unsigned bids may not be considered
for award unless the bid is accompanied by documentary or other
evidence showing a clear intent to submit a bid. 17 Comp. Gen. 497;
36 id. 523; B-158607, April 21, 1966. When, as in the present case,
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the documentry evidence is not present and the bid merely contains
the printed name and address of a company and a representative of
the company, our Office has held that the bid should be rejected. The
reason for this is that when a bid is not signed, and there is no other
clear indication in the bid submission that the purported bidder in-
tended to submit the bid, the contracting officer cannot be sure that the
bid was submitted by someone with authority to bind the bidder, and
the acceptance of such a bid may not automatically obligate the named
bidder. 3¢ Comp. Gen. 439; B~151724, July 15, 1968. The actual test of
whether failure to sign a bid may be waived is whether the bid as sub-
mitted will effect a binding contract upon its acceptance without resort
to the bidder for confirmation of its intention. B-160125, November
25,1966 ; and B-157637, October 27, 1965.

It is apparent, however, that both the regulation and the decisions
cited above are directed to preventing a bidder from electing, after bids
have been opened and prices have been revealed, whether he will ac-
knowledge or deny the bid, since such an option would give the bidder
an unfair advantage over other bidders whose bid prices were revealed
at bid opening. B-157637, October 27, 1965 ; B-148235, March 23, 1962;
B-144470, March 14, 1961.

Conversely, where only one bid is received, and that bid is found upon
bid opening to be unsigned, we see no reason why the bid should be re-
jected. Clearly, since in that situation there are no other bidders, it
would not be unfair to ask the bidder whether he intends to be hound
by his bid, or to permit him to sign the bid after bid opening. Such was
the position Chisholm-Ryder Company was in from the time its bid was
opened until the time Murdock’s late bid was received and opened.
During that time, Mr. Bogumil repeatedly advised that the company
intended to be bound by its bid, and he offered to sign the bid for the
company. In so doing we must assume he also represented that he was
authorized to sign the bid and that his signature would in fact bind the
company. That such was, in fact the case would appear to be established
by a letter dated February 9, 1965, from the president of Chisholm-
Ryder Company to the Rochester Regional Office, New York Procure-
ment District, which reads as follows:

In response to your recent request, we advise that the following individuals,

until further notice, are authorized to sign and commit the respective divisions
of Chisholm-Ryder Cempany, Inc. to contact civilian and military :

Premax Division M. A. Finley
John V. Maglio

K. R. Wilson Division H. W. Schuyler
Charles B. Atwell

Punch Produects Corporation—_ . _..___ R. L. Stefano
Ralph Welsbeck

In addition to the above individuals, Mr. Walter A. Bogumil who is Works
Manager of Chisholm-Ryder Company, Inc., is authorized to sign for any and
all divisions or affiliates.
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We do not, however, consider the question of whether Mr. Bogumil
had the authority to sign the bid, or whether the Navy procurement
officials were aware of such authority, as being dispositive of the ques-
tion of whether Mr. Bogumil should have been permitted to sign the
bid, or whether other action to confirm the company’s intent to be bound
should have been permitted. Obviously, if Mr. Bogumil had been per-
mitted to sign the bid when he first asked to do so, no unfair advantage
would have resulted to his company, or against Murdock, whose late
bid had not yet been received. If the procuring officials considered
assurance, other than Mr. Bogumil’s signature, necessary to bind
Chisholm-Ryder Company in the event its bid was accepted, they
could, and should, have requested such additional assurance from the
company either before or after Mr. Bogumil signed the bid.

Based upon the present record, there is no doubt that the company
would have acknowledged Mr. Bogumil’s authority to sign the bid and
bind the company. However, even if the company had denied Mr.
Bogumil’s authority to sign and had refused to accept an award, we
fail to see how the Government would have been in any worse position
than when it declined to let Mr. Bogumil sign, or how Chisholm-Ryder
Company’s refusal to accept an award would be unfair to Murdock,
since such refusal would place Murdock in an undisputed position to
receive the award at its higher bid price.

In view of the foregoing, it is our opinion that Mr. Bogumil should
have been permitted to sign the bid immediately after bid opening,
and that the bid must now be treated in the same manner as it would if
Mr. Bogumil had been permitted to sign it. Since it appears that such
action would in fact have bound Chisholm-Ryder Company to accept
an award, we are advising the Secretary of the Navy that we agree with
the position of the Naval Supply Systems Command that such an
award should now be made.

Accordingly, your protest must be denied.

[B-167005]

Compensation—Downgrading—Saved Compensation—Conversion
of Positions Between Executive and General Schedules

Upon removal of the Level V position of Assistant Archivist for Presidential
Libraries from the Executive Schedule and return of the position to its former
(G8-17 classification under the General Schedule, the higher compensation of the
Level V position may not be saved to the incumbent, both actions being Pregiden-
tial they are outside the scope of 5 U.8.C. 5334 (d), authorizing salary retention for
employees who together with their positions are brought under the Classification
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Act from some other Federal pay system. Even if no change of position ig con-
sidered to have occurred incident to the Presidential actions, the situation would
be within the purview of section 539.203 of the Civil Service Regulations limit-
ing the application of 5 U.S.C. 5334(d) to the case where “the employee and hig
position are initially brought under the General Schedule.”

To the Chairman, United States Civil Service Commission, June

27, 1969:

Your letter of May 16, 1969, encloses a copy of a letter from the
Director of Personnel, General Services Administration, showing that
the position of Assistant Archivist for Presidential Libraries, was
originally established and classified in grade GS-16 on March 9, 1964 ;
as a result of substantial expansions in the Presidential library system
that position was reclassified to grade GS-17 on June 28, 1968, and the
present incumbent was appointed thereto August 11, 1968, Further, the
record shows that by Executive Order No. 11441, December 23, 1968,
the position was placed in Level V of the Executive Schedule; the
position remained in the competitive service and the present incumbent
continued to occupy it as a career employee. We understand that a pro-
posal is pending to remove the position from the Executive Schedule
by the issuance of an Executive order and have the position placed in
its former classification by the Commission under the (General Sched-
ule, i.e., grade GS-17. The current Level V rate is shown to be $36,000
per annum,

The question presented is whether the pertinent provisions of §
U.S.C. 5334(d) and section 539.203 of the Civil Service Regulations
would be for application if the present incumbent and his position are
again placed in grade GS-17, thus saving to him the $36,000 per
annum salary.

5 C.S.C. 5334 (d) reads as follows:

The Commission may prescribe regulations governing the retention of the rate
of basic pay of an employee who together with his pogition is brought under this
subchapter and chapter 51 of this title. If an employee so entitled to a retained
rate under these regulations is later demoted to a position under this subchapter
and chapter 51 of this title, his rate of basic pay is determined under section 5337
of this title. However, for the purpose of section 5337 of this title, service in the
position which was brought under this subchapter and chapter 51 of this title
is deemed service under this subchapter and chapter 51 of this title.

Section 539.203 issued pursuant to the foregoing provision reads,
in pertinent part, as follows:

Sec. 539.203 Rate of basic pay in conversion actions. When an employee oc-
cupies a position not subject to the General Schedule and the employee and his
position are initially brought under the General Schedule pursuant to a re-
organization plan or other legislation, an Executive order, a decision of the Com-
mission under section 5103 of title 5, United States Code, or an action by an agency
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under authority of section 511.202 of this chapter, the agency shall determine the
employee’s rate of basic pay as follows:

* ] # % ! E *

(d) When the employee is receiving a rate of basic pay above the maximum
rate of the grade in which his position is placed, he is entitled to retain his former
rate as long as he remains continuously in the same position or in a position of
higher grade in the same agency, or until he receives a higher rate of basic pay
by operation of chapter 51 and subchapter III of chapter 53 of title 5, United
States Code, and part 531 of this chapter. The employee may retain his former
rate on subsequent reassignment as dcfined in section 531.202(m) of this chapter.
If the employee is subsequently demoted to a position subject to the General
Schedule, the agency shall determine his rate of basic pay in accordance with gec-
tion $531.203(¢) or subpart E of part 431 of this chapter, as appropriate.

The purpose of the legislation, i.e., section 604 (b), Public Law 87—
793, approved October 11, 1962, 76 Stat. 848 (now codified as 5 U.S.C.
5334(d) ), quoted above, was to authorize salary retention for employ-
ees who, together with their positions, were brought under the General
Schedule thus overcoming the difficulty previously encountered upon
conversion of the employees with their positions to Classification Act
coverage. The legislative history of the foregoing legislation reveals
numerous statements similar to the one contained in H. Rept. No. 2532,
87th Cong., 2d sess. 61, reading as follows:

Section 604(b) adds a new subsection (d) to section 802 of the Classification
Act of 1949. There is no present authority for saving the basic compensation of
an employee who, together with his position, is brought under the Classification
Act from some other Federal pay system (such as the wage board system), if his

salary rate is in excess of the maximum rate of the classification grade in which
his position is placed. * * #

Under 5 U.S.C. 5317 the President is authorized to place a limited
number of positions in levels IV and V of the Executive Schedule
“when he considers that action necessary to reflect changes in organi-
zation, management responsibilities or workload in an Executive
agency.” Our opinion is that in the exercise of the Presidential au-
thority a determination of a change in the responsibilities or duties of
a position which had been placed in grade GS-17 would necessarily be
involved. A similar change would necessarily be present upon return
of the employee from the Executive Schedule to the General Schedule,
grade GS-17. Therefore, we view those Presidential actions as being
outside the scope of 5 U.S.C. 5334(d).

Aside from the statutory restriction the regulation, quoted above,
limits its application to the case where “the employee and his position
are initially brought under the General Schedule.” The employee and
his position in this instance originally were subject to the General
Schedule and now the proposal is to return the employee and his posi-
tion from the Executive Schedule to the General Schedule. Therefore,
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even if it could be concluded that no change of position occurred in-
cident to the Presidential actions, we do not feel that the situation
presented is within the purview of the regulation.

In the circumstances we find no proper basis to authorize retention
to the employee of his existing salary rate ($36,000) under 5 U.S.C.
5334 (d) and section 539.203 of the Civil Service Regulations upon the
return of the employee to the position under the General Schedule
which he occupied prior to his being placed in the position in the
Executive Schedule.
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July 1, 1968—June 30, 1969

ABSENCES Page
Leaves of absence. (See Leaves of Absence)
ACCOUNTABLE OFFICERS
Relief
Lack of due care
Presumption of negligence

A postal supply clerk at wholesale stamp window whose shortage of
funds in his fixed credit accountability is explained as being due to his
busyness in exchanging ‘“‘old rate” for ‘“new rate” stocks of stamps is not
considered to have exercised high degree of care that is expected from an
accountable officer in performance of duty and, therefore, unexplained
shortage raising presumption of negligence that record does not rebut,
relief from liability for shortage may not be granted to employee under
39 U.8.C. 2401 or 31 U.8.C. 82a-1 566

ADMINISTRATIVE ERRORS
Correction
Promotions
Incumbent of reclassified position

Civil Service Commission having waived experience and training
requirement of incumbent of position reclassified from grade GS-9 to
grade GS-11, administrative determination to require employee to serve 1
year in reclassified position to obtain required experience prior to ad-
vancement to GS-11 level rather than placing incumbent in reclassified
position, another position, or separating her was erroneous, and incum-
bent having been continued in reclassified position, correction action is
required to promote her not later than beginning of second pay period
following receipt of notice of approval by Civil Service Commission
of waiver of qualifications of incumbent of reclassified position-__ _..._ 2568

AGENTS
0f private parties
Authority
Contracts
Signatures

Low bid signed by unknown agent of corporation submitting bid and
unaccompanied by evidence of agent's authority to bind principal—
necessary requirement absent establishment of agent’s authority prior to
bid opening—is nonresponsive bid. Although evidence of agent’s au-
thority 1s acceptable after bid opening when apparent authority of agent

809
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AGENTS—Continued Page
0f private parties—Continued
Authority—Continued
Contracts—Continued
Signatures—Continued
would estop principal from denying agent’s authority, to permit proof
of unknown agent’s authority after bid opening would give bidder option
to elect to abide by bid or claim bid was submitted in error by person with-
out authority to enter into contracts on its behalf—an option that is
considered chance to second-guess other bidders after bid opening and,
therefore, must be regarded as fatal to bid 36¢
A low unsigned bid evidencing in type name of corporation president
as person authorized to sign bid, which was hand-delivered by president
who signed sealed envelope to show delivery by him, envelope also reflect-
ing time and date bid was received and by whom, is for consideration
pursuant to par. 2-403(iii) (B) of Armed Services Procurement Reg.
prescribing that unsigned bid may be considered for award if accom-
panied by documentary evidence showing clear intent to submit binding
bid, and president’s signature on bid envelope constitutes evidence of
stich intent. Identification of president as person authorized to sign bid,
personal delivery of bid by him, together with his signature on bid
envelope preclude possibility of bid repudiation or avoidance of liability
on contract 648
AGRICULTURE DEPARTMENT
Employees
County committee personnel
Transfers
An Agricultural Stabilization and Conservation Service county com-
mittee employee moving to U.S. Dept. of Agriculture Federal service
position, upon subsequent transfer to other KFederal employment may
transfer his annual and sick leave aceruals, including leave earned in
county committee office. The leave accruals transferred from county
committee service to Dept.’s Federal service under authority of Pub. L.
90-367, approved June 29, 1968, may be treated as earned in Federal
employment for transfer purposes to other Federal employment.. _...- 486
Transfers
Leave accruals
An employee transferring without break in service whether between
Federal service employment in U.S. Dept. of Agriculture and Agricultural
Stabilization and Conservation Service county committee employment
or from county committee employment to Dept.’s Federal service may
transfer his annual and sick leave accruals to new position, Pub. L.
90-367, approved June 20, 1968, permitting reciprocal transfer of leave
between county committee and departmental services 486
ALIENS
Loss of United States citizenship
Effect on retired pay. (See Pay, retired, foreign citizenship or service
effect)
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ALLOWANCES

Military personnel

Dislocation allowance

Members without dependents
Quarters not assigned

Dislocation allowance authorized by Pub. L. 90-207 (37 U.8.C. 407(a))
for members without dependents who upon permanent change of station
are not assigned Govt. quarters is not payable to either of two crews of
nuclear-powered submarine—permanent station of both crews—as on-
duty crew is furnished quarters aboard submarine and off-crew ashore
for training and rehabilitation is considered to be at temporary duty
station, whether or not submarine is at home port. Therefore, members
who incident to transfer aboard submarine report to temporary station
locations ashore where they do not perform basic duty assignments are
not entitled to dislocation allowance, nor is allowance payable to mem-
bers reporting aboard submarine when first relieved with on-ship
crew for training and rehabilitation 480

Although member of uniformed services without dependents who upon
reporting to submarine under permanent change-of-station orders is
assigned quarters on board submarine is not entitled to dislocation allow-
ance authorized in 87 U.S.C. 407(a) for members without dependents who
upon permanent change of station are not assigned Govt. quarters, he
would be entitled to allowance if he reports to nuclear-powered submarine
that is undergoing overhaul or repair at its home port or home yard and
quarters aboard submarine are uninhabitable, member is not assigned
quarters ashore, and lodging accommodations pursuant to 10 U.S.C.
7572(a) are not furnished to member 480

Army officer who upon completion of tour of duty in restricted overseas
area is not assigned Govt. quarters incident to permanent change of
station but rejoins his dependents who had remained in family residence
in U.S. is not entitled to dislocation allowance prescribed by 37 U.S.C.
407(a) for “member without dependents,” as term means member that
is not entitled to transportation of his dependents, whereas officer is
entitled to transportation of his dependents between place at which they
were located when he received his orders and hig new duty station,
regardless of prohibition against their travel at Govt. expense to and
from U.S., entitlement that is not negated by fact place where his depend-
ents were located and place to which they were entitled to transportation
are same. 2

Family separation allowances. (See Family Allowances, separation)

Medically unfit

Member of uniformed services who after having performed active duty
is found to have been medically unfit at time of entry into service is not
deprived of right to military pay and allowances or of status of being
entitled to basic pay because of administrative failure to discover his
physical condition, absent affirmative statutory prohibition against
induction of persons on basis of physical or mental disqualification, and
in view of fact 50 U.S.C. App. 454 (a) provides no person shall be inducted
into armed services until his acceptability has been satisfactorily deter-
mined, and sec. 456(h) prescribes that physical or mental condition con-
stitutes basis for deferment from induction rather than absolute
disqualification 377

Page
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ALLOWANCES—Continued
Military personnel—Continued
Medically unfit—Continuned
Medically unfit persons inducted into service who perform training
and service, absent statutory prohibition are entitled to full pay and
allowances from time of entry on active duty through date they are
released from military control, and they may receive any unpaid pay and
allowances which accrued prior to and including date of release from
military control. In addition, member may be furnished transportation
in kind or monetary allowance in lieu thereof to home of record upon
release from military control _— - .
Quarters. (See Quarters Allowance)
Temporary lodging allowances
Military personnel. (See Station Allowances, military personnel, tem-
porary lodgings)
Trailer allowances. (See Trailer Allowances)
Uniforms. (See¢ Uniforms)
ANNUAL LEAVE
(See Leaves of Absence, annual)
APPROPRIATIONS
Availability
Advance payments. (Sec Payments, advance)
Contracts
Lease-purchase agreements
An installment purchase plan for ¢omputer replacement project that
provides for paymeut over period of years is proposal for sale on credit
that contemplates contract extending beyond current fiscal year, contract
that would continue unless affirmative action is taken by Govt. to termi-
nate it and, therefore, such plan would be in conflict with secs. 8732 and
3679, R.S., which prohibit contract or purchase unless authorized by law
and unless adequate funds are available for fulfillment of agreemnent.
Notwithstanding economic advantage of purchase over rental, lack of
sufficient funds to purchase equipment outright eannot be used to frus-
trate statutory prohibition against contracting for purchases in excess
of available funds, absent congressional authority
Objects other than as specified
Household effects storage period extended
When continued storage of household effects of members of uniformed
services beyond authorized (37 U.S.C. 406(b)) temporary storage period
of 180 days is required by unforeseen emergency or conditions beyond
control of member, use of appropriations to pay storage company for
period in excess of 180 days to enable member to enjoy benefit of Govt.
rate incident to addiiional temporary storage would violate sec. 3678,
R.S., 31 C.8.C. 628, which limits expenditures to objects for which made,
even though member would subsequently be billed for storage cost of
extended period. Therefore, practice of converting storage account from
Govt. to member upon expiration of 180 days temporary storage period
should be continued

Page
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APPROPRIATIONS—Continued Page

Availability—Continued

Physicians appointed by courts

Examine narcotics addicts

‘When a Federal court authorized to either appoint private physicians
or use Office of Surgeon General of Public Health Service, Dept. of
Health, Education, and Welfare (HEW) to examine persons who are
voluntarily committed as narcotics addicts under title III of Narcotic
Addict Rehabilitation Act of 1966 (42 U.S.C. 3411-3426), appoints and
selects private physicians, compensation of court appointed private
physicians is payable from appropriation appearing in annual Judiciary
acts under heading “Travel and Miscellaneous Expenses,” for although
HEW bears cost of examinations performed by regular or contract physi-
cians of Surgeon General’s Office, their appropriations are not available
for payment of court selected private physicians over whom they have no
control e 681

Retired military personnel serving at educational institutions

The phrase ‘“throughout the Nation” as used in 10 U.S.C. 2031(a)
authorizing establishment and maintenance of Junior Reserve Officers’
Training Corps units may be considered to include unincorporated
territory of Guam, absent indication in legislative history that phrase
was used in restrictive or limited sense and in view of indication that
expansion of Junior ROTC programs was intended. Therefore, appro-
priated funds may be used to support Junior ROTC unit if estab-
lished at George Washington Senior IHigh School, Mangilao, Guam,
an instrumentality of unincorporated territory of Govt. of Guam estab-
lished, maintained, and operated pursuant to authority in sec. 29(b)
of Organic Act of Guam___________ —_——— —— ——~ 196
Federal aid to States. (Sec¢ States, Federal aid, grants, ete.)
Federal grants, etc., to other than States. (See Funds, Federal grants, etc.,

to other than States)
Fiscal year

Availability beyond

Contracts
Installment buying

An installment purchase plan for computer replacement project that
provides for payment over period of years is proposal for sale on credit
that contemplates contract extending beyond current fiscal year, con-
tract that would continue unless affirmative action is taken by Govt. to
terminate it and, therefore, such plan would be in conflict with secs.
3732 and 3679, R.S., which prohibit contract or purchase unless author-
ized by law and unless adequate funds are available for fulfillment of
agreement. Notwithstanding economic advantage of purchase over
rental, lack of sufficient funds to purchase equipment outright cannot be
used to frustrate statutory prohibition against contracting for purchases
in excess of available funds, absent congressional authority__________ 494

Long-term

Long-term leases for automatic data processing equipment under
fiscal year appropriations that would commit Govt. to minimum rental
period of more than 1 year, and whose multi-year character would not
change until Govt. took effective cancellation action, are prohibited by
41 U.8.C. 11; 31 4d. 665(a) ; 4d. 712a, and of three lease plans submitted

378-138 0—70——56
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APPROPRIATIONS—Continued Page
Fiscal year—Continued
Availability beyond—Continued
Contracts—Continued
Long-term—Continued
only one that does not obligate Govt. to continue rental period beyond
fiscal year in which made, and contains renewal option, is not legally
objectionable. However, revolving funds may be used to finance leases
for reasonable periods of time in excess of 1 year, subject to conditions
that sufficient funds are available and are obligated to cover costs under
entire contract 497
Limitations
Vessel construction
Foreign shipyards
Subcontracting with Canadian firm of welding and assembly services
for submarine hull cylinders under prime fixed-price incentive contract
that contains restriction on construction of major vessel components in
foreign shipyard pursuant to Tollefson Amendment in Defense Dept.
appropriation acts, as well as Byrnes Amendment barring complete
construction of naval vessels in foreign shipyards, is not prohibited.
The hull components constituting less than 10 percent of total value of
submarine, and work to be performed in foreign shipyard but 39 per-
cent of value of hull, welding and assembly services proposed are not
considered vessel construction contemplated by appropriation act pro-
hibitions and, therefore, Navy may consent to subcontracting of services
to Canadian firm 709
Obligation
Contracts
Availability of funds requirement
Lowest bid submitte@ under second-step of two-step advertised pro-
curement for automatic hydraulic radio reporting system to aid in fiood
prediction exceeding allotted funds and no additional funds being
obtainable, rejection of all bids by contracting officer who had been
delegated 10 U.S.C. 2305(c) authority to cancel invitation when in
public interest was proper, and issuance of §-year lease purchase
agreement under existing negotiated open end lease contracts was justi-
fle@ on basis of compliance with criteria prescribed in par. 1-317 of
Armed Services Procurement Reg. and price and technical considera-
tions. Although 5-year lease period violated secs. 3732 and 3679, R.S,,
because available funds would not cover total rental obligation, this
basis of award having been assumed not to be legally objectionable,
contract term may be completed 471
FPuture needs
Proposed multi-year contracting for Federal Supply Service require-
ments to effect savings in repair and rehabilitation of business machines,
typewriters, and furniture, contracts to be financed by using Federal
Supply Fund and Automatic Data Processing Fund and by reimbursing
funds from fiscal year appropriations of requisitioning agencies would
violate appropriation restrictions of 41 U.S8.C. 11; 31 id. 665 (a),; {d.
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APPROPRIATIONS—Continued Page
Obligation—Continued
Contracts—Continued
Future needs—~Continued
T12a, and absent congressional approval, contract term must be restricted
to 1-year period. Although A-60589, July 12, 1935, permitting requirement
contracts under fiscal-year appropriations to cover 1-year periods ex-
tending beyond end of fiscal year is not technically correct, practice
having been followed for over 30 years in reliance upon decision, there is
no objection to its continuance 497
AUTOMATIC DATA PROCESSING SYSTEMS
(See Equipment, Automatic Data Processing Systems)
BIDDERS
Qualifications
Experience
Certification reguirements
Failure to submit with low bid for construction of Govt. building re-
quired certificate of competency relating to experience of proposed in-
staller of air-conditioning equipment is not fatal to consideration of bid
under invitation that did not make furnishing of certificate material re-
quirement or provide that failure to submit certificate with bid would
require rejection of bid as nonresponsive. Certificate intended to facili-
tate Govt.’s determination of bidder responsibility and not intended for
listing of subcontractors, submission of certificate of competency for
subcontractor who will install air-conditioning equipment after bid
opening but prior to award does not require rejection of low bid as non-
responsive 158
Responsibility ». responsiveness
Experience requirements clause in invitation for multi-year procure-
ment of diesel-engine generator units for 13 power plants for Sentinel
System that specified overall capabilities and reliability that must be
attained by any unit offered by bidder is considered as going to respon-
siveness of bid and not responsibility of bidder in view of critical nature
of procurement and express language of experience requirements coupled
with cautionary notice that experience data must be submitted with bid.
Therefore, rejection of low bid for failure to submit required operating
experience of units offered before bid opening time was proper, for to
accept such information after bids were opened would be prejudicial to
other bidders. 291
Subcontractors
Submission with bid for construction of Govt. building of certificate of
competency certifying to required experience of subcontractor who will
install air-conditioning equipment does not place prime contractor at
competitive disadvantage because bids from subcontractors accompanied
by certificate were priced higher than those that were not. Certificate
relating to responsibility of subcontractor, bidder who puts together bid
without knowing whether prospective subcontractor whose bid has been
used in computation of bid has or has not required qualifications runs
risk of discovering later he may have to utilize another subcontractor
that can qualify but whose price is higher. 158
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BIDDERS—Continued Pago
Qualifications—Continued
Integrity, eto.
Generally
Definition of term “integrity” in connection with Govt. contracts does
not differ from generally accepted connotation of uprightness of char-
acter, moral soundness, honesty, probity, and freedom from corrupting
influence or practice. As used in prescribing qualifications for public
officers, trustees, etc., term “integrity’” means soundness of moral prin-
ciple and character in making and performance of contracts and fidelity
and honesty in discharge of trusts, and term synonymous with probity,
honesty, and uprightness, lack of integrity on part of officials of bidder
may be imputed to bidder by procuring agency, unless administrative
determination is not based on substantial evidence demonstrating
bidder’s lack of responsibility 769
Officials lack of integrity imputed to bidder
Although as general proposition lack of integrity on part of individuals
of business concern who as officers, directors, or stockholders control
activities, policies, and management of concern must not always be
imputed to concern, where president of 1low bidder corporation had been
found guilty of wilful failure to pay income taxes and key employee
was convicted of fraud against Govt. and sentenced, and also placed on
debarred bidders’' list, imputing lack of integrity to corporation was
proper determination by procuring agency, absent showing determina-
tion was not based on substantial evidence, 10 U.S.C. 2305(c) requiring
award to “responsible bidder,” term embracing personal attributes of
character or integrity as well as pecuniary ability and physical capability
to perform contract 769
Small business concerns. (See Contracts, awards, small business concerns)
BIDS
Acceptance time limitation
Bids offering different acceptance time
A low bid conditioned upon receipt of notice of award within 24
hours after closing hour for receipt of bids under invitation providing
for 4-day bid acceptance period having automatically expired before
award could be made, rejection of bld was not contrary to principles of
competitive bidding system. T0 permit bidder to delete acceptance time
condition would provide option to accept or reject award subsequent to
bid opening, an advantage unavailable to other bidders. Extension of
bid acceptance date prescribed by sec. 1-2.404-1 of Federal Procurement
Regs. designed for situations where group of offers might expire before
award action is completed is not intended to grant particular offeror
limiting bid acceptance time the right to extend acceptance time__.___. 19
Extension
Conditioned
Under invitation for bids to construct building on Govt. land for lease
to Post Office Dept., with reimbursement to Dept. for cost of site by date
specified, award to low bidder after his withdrawal of bid acceptance
time extension and prior to acceptance of condition for extension—equal
time extension for site payment—was inconsistent with 39 U.S.0. 2103
(a) and 2112(2) requiring consummation of post office lease agreements
in accordance with 41 U.S.C. 5—award to lowest, responsible bidder
whose bid conforms to advertised specifications. The site payment,
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BIDS—Continued

Acceptance time limitation—Continued

Extension—Continued

Conditioned—Continued

material requirement that contracting officer could not waive, either
under original bid or bid extension, award to low bidder should be
canceled and bid deposit refunded —— 775
Aggregate v. separable items, prices, etc.

Evaluation. (See Bids, evaluation, aggregate v. separable items, prices,

etc.)

Low on one item is no basis for aggregate award

The fact that different language specified methods of award for two
window cleaning service items of invitation—Item 1 reserving right to
Govt. to make award on any or all of subitems and Item 2 providing for
award of subitems in aggregate—does not entitle low bidder on one of
Item 1 subitems to award of subitem where purpose of reservation
in Item 1 was to determine individual prices on requested service in
event of insufficient funds, and intent to award single contract on Item
1 is evidenced by use of singular—“award” in reservation and “the
contractor” and ‘“the successful bidder” in general specifications appli-
cable to Item 1, as well as impracticability of having more than one con-
tractor perform subitems at same time 381
Alternative

Unsolicited

The failure before bids were invited on second step of two-step
formally advertised procurement to furnish separate notice to bidder
of technical unacceptability of low alternate proposal submitted not as
separate package but incident to clarification of unacceptable original
proposal does not constitute acceptance of low alternate proposal. Provi-
sion in sec. 1-2.503-1(b) (5) of Federal Procurement Regs., as well as
in administrative regulation, for notice of technical unacceptability of
proposal under two-step advertised method of procurement is procedural
right that does not go to essence of award, and rejection of alternate
proposal will not be questioned, absent evidence determination was ar-
bitrary, capricious, or made in bad faith 349
Auction technique bidding. (See Contracts, negotiation, auction technique

prohibition)
Awards. (See Contracts, awards)
Bid forms

Unsigned. (See Bids, unsigned)
Block bidding

Block bidding on clothing and textile products, method of bidding
that quotes several basic unit prices for various quantity increments
of same material, having effect of making bid evaluation complicated and
unnecessarily delaying award of contract, situation that is not within
free and open competition contemplated by 10 U.S.C. 2305, use of invita-
tion limiting each bidder to one offer in order to test feasibility of
prohibiting complex offers brought about by techniques of block bids,
alternate bids, tie-in bids, and other such combination of bids which
delay awards, is not considered improper, nor does invitation preclude
award of contract to firms submitting bid as group.._ - _____ 372
Brand name or equal, (See¢ Contracts, specifications, restrictive, particu-

lar make)

Page
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BIDS—Continned Page
Buy American Aot
Evaluation
Components of unknown origin
Under invitation for aluminum sulphate that contained standard
Buy American Act clause and Buy American Certificate to effect end
products offered were domestic and that components of unknown origin
had been considered as mined, produced, or manufactured outside U.S.,
bid that substituted word “inside” for “outside,” thus certifying compo-
nents of unknown origin had been considered domestic, properly was
evaluated as foreign end product and rejected because it was not low
bid. To permit bidder to explain after bid opening meaning of certificate
alteration would jeopardize integrity of competitive system, or to accept
altered certificate as guarantee components were produced in U.S.
would give bidder competitive advantage of supplying components of
unknown origin 458
Erroneous
Cancellation of contract for diesel fuel injection assemblies that had
been awarded under invitation subject to Buy American Act on basis
low bid had erroneously been evaluated as domestic bid and was no
longer low when properly evaluated was in accord with 10 U.8.C. 2305
(c), which requires award to be made to responsible bidder whose bid
conforms to invitation and will be most advantageous to Govt., price
and other factors considered. However, as item is needed and it is ready
for shipment due to delay in protesting award occasioned by failure to
notify unsuccessful bidders of award, cancellation may be rescinded if
contractor will meet low bid price, if not, award should be made to bidder
found low upon reevaluation of bids. Prompt notices of award will
avoid future similar occurrences. 504
General Agreement on Trades and Tariffs
Although classifying individual items to be furnished under single
contract to Govt. construction contractor as separate end products for
purpose of Buy American Act evaluation may be contrary to intent of
General Agreement on Trades and Tariffs (GATT), conflict is not for
consideration in determining lowest evaluated bid. Under competitive
bidding procedures, bids are to be evaluated only on basis of factors made
known to all bidders in advance and invitation did not warn bidders
to prepare their bids in light of GATT and its possible impact on Buy
American Act evaluation; also applicability of GATT is not matter of
procurement responsibility but rather is for consideration by TU.S.
Tariff Commission. 384
Foreign product determination
Comparison of foreign and domestic component costs
In determining whether cylinder liners to be manufactured in U.S.
from basic liner forging purchased in Japan constitute foreign or do-
mestic source end product under E. O. No. 10582, cost of U.S. operations
may not include cost of testing, production qualification evaluation, and
Packaging as these processes are not considered “manufacturing” or com-
ponents of end item within contemplation of Buy American Act. Do-
mestic operations on forging—home boring, chrome plating, and
machining—neither exceeding cost of foreign forging as required by par.
6-101(a)
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BIDS—Continued Page
Buy American Act—Continued
Foreign product determination—Continued
Comparison of foreign and domestic component costs—Continued
of Armed Services Procurement Reg., nor creating different article or
or effecting fundamental change in forging, cylinder liner end product
is considered foreign source end product- 727
Component ». end product
Classification of each item to be furnished Govt. construction contrac-
tor as separate end product for evaluation under Buy American Act and
award of single contract is within contemplation of par. 6-001 of Armed
Services Procurement Reg., and bid that would be low domestic bid if line
items were considered components instead of end products is not respon-
sive bid. There is no simple answer to question of what constitutes end
product—award of single contract is not determinative, but purpose of
procurement playing part, classifying items to be delivered to job and
assembled by another contractor as end items is proper exercise of pro-
curement judgment 384
Foreign product proposed
After bid opening
Under invitation permitting bidders to offer either domestic or foreign-
end products, low bidder—an English concern—notwithstanding its
failure to list in Buy American certificate that it would furnish foreign-
end products has submitted bid which on its face complies in all material
respects with invitation and, therefore, such bid must be regarded as
responsive. Effect of acceptance of such bid is matter of evaluation
rather than responsiveness. Accordingly, acceptance of low bid which
was corrected to show that equipment was to be manufactured in Great
Britain, fact known to the contracting personnel, and which remained
low after evaluation under Buy American standards was not prejudicial
to other bidders and resulted in contract as intended by parties______._ 142
Price differential
Discretionary determinations
In evaluating bids for wrenches subject to Buy American Act (41
U.S.C. 10a-d), fact that Defense Department agencies may be predomi-
nant users of item does not require General Services Administration
(GSA), responsible for procurement and application of act, to use 50
percent price differential prescribed by par. 6-104.4 of Armed Services
Procurement Reg. under discretionary authority provided in sec. 5 of
E. O. No. 10582, in lieu of 6 percent differential, minimura fixed by act
for addition to cost of foreign products to determine whether domestic
price is unreasonable, which adopted by GSA in sec. 1-6.104—4 of Fed-
eral Procurement Regs. governs procurement and, therefore, domestic
price that exceeds foreign bid by more than 6 percent is unreasonable
and must be rejected 403
Reasonableness
Application of different percentages specified by Armed Services Pro-
curement Reg. (50 percent in par. 6-104.4) and Federal Procurement
Regs. (6 percent in sec. 1-8.104—4) creating unrealistic results in deter-
mining whether price of domestic item is unreasonable, establishment
of uniform policy for guidance of Federal agencies and contractors re-
garding use of price differentials under Buy American Act has been
recommended 403
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BIDS—Continned Page
Buy American Act—Continued
Price differential—Continued
Reasonableness—Continned
Determination by Dept. of Housing and Urban Development prior to
solicitation of bids by Guam Housing and Urban Renewal Autbority for
low-rent housing project that certain foreign construction material could
be procured at considerable savings---at least 16 percent less than do-
mestic items—and waiver of Buy American requirements did@ not conform
to procedures established by B.O. No. 10582 for determining whether
domestic bid prices are unreasonable, Executive order contemplating
that determination of unreasonable domestic cost should be made after
receipt of bids or offers on foreign materials and comparison of prices,
However, difference between foreign and domestic prices exceeding Ex-
ecutive order standards, award made will not be disturbed, but future
procurements should comply with prescribed procedureS...--—ceceeox 487
Competitive system
Agents of Government
Conformability with Government bidding methods
As National Zoological Park (Zoo) is considered Govt. property, au-
thority of Regents of Zoo is subject to limitations applicable generally to
administrative officials of Gort., limitations that are not affected by act
of Nov. 6, 1966, authorizing negotiation of concession operations at Zoo
with nonprofit, scientific, educational, or histori¢c organizations and,
therefore, any arrangement for operation of food concessions at Zoo is
subject to advertising procedures. Howerver, as use of single contract to
procure restaurant concessions at Smithsonian facilities, including Zoo,
would be more economical and efficient, upon issuance of determination
that it would not be feasible or practicable to use formal advertiging pro-
cedures, combined contract may be negotiated under 41 U.S.C. 252(c¢)
(10) and sec. 1-3.210 of Federal Procurement Regs 193
Ambiguous bids
Allegation of ambiguity made after award of contract that bidding
schedule created uncertainty as to whether Govt. desired prices on pack-
aging or data items in furnishing of geodetic rods is not sustained where
there is only one reasonable interpretation of meaning of schedule, for
ambiguity exists only if two or more reasonable interpretations are pos-
sible. Appropriate time to alleze ambiguity and seek clarification of un-
certainty is prior to time for submission of bids, and protest after bid
opening on matters one would reasonably expect to have clarified during
period when bids are prepared, tends to cause doubt as to purpose and
validity of protest. (6514
Assumption of performance risk
Solicitation under 10 U.8.C. 2304(a) (10) for air conditioners to be
furnished in accordance with military specifications and Govt. drawings
that discloses possibility of error in technical data package and places
assumption of risk of performance on successful contractor by holding
him responsible for identifying and correcting deficiencies and providing
for reimbursement for deficiences on predetermined basis and also pur-
suant to changes clause for designated changes violating no law or reg-
ulation, procedure is acceptable substitute for contractor’s normal remedy
under the changes clause. The fact that Govt. does not impliedly war-
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rant adequacy of drawings and specifications should not affect competi-
tion on common basis nor result in excesgive contingency costs to Govt.. 750
While all offerors under request for proposals issued pursuant to 10
U.8.C. 2304 (a) (10) for air conditioners and providing for successful
contractor to assume risk of performance by holding him responsible
for determining, identifying, and correcting any discrepancy, error, or
deficiency in design or technical data in lieu of Govt.’s implied warranty
of adequacy of drawings and specifications may not have familiarity
with drawings equal to that of firm previously producing equipment,
same is true in any procurement involving prior producers, and such
natural competitive advantage is one which procurement laws do not
recognize as unlawful or even necessarily undesirable 750
Bid acceptance time
A low bid conditioned upon receipt of notice of award within 24 hours
after closing hour for receipt of bids under invitation providing for
4-day bid acceptance period having automatically expired before award
could be made, rejection of bid was not contrary to principles of com-
petitive bidding system. To permit bidder to delete acceptance time con-
dition would provide option to accept or reject award subsequent to bid
opening, an advantage unavailable to other bidders. Extension of bid
acceptance date prescribed by sec. 1-2.404-1 of Federal Procurement
Regs. designed for situations where group of offers might expire before
award action is completed is not intended to grant particular offeror
limiting bid acceptance time the right to extend acceptance time__.____ 19
Bid mistake corrections
Because correction of mistakes in bid is always a vexing problem, cor-
rection after bid opening should be denied where there is any reason-
able basis for argument that public confidence in integrity of competi-
tive bidding system would be adversely affected. Therefore, where low
bidder for construction of Post Office and Federal Building alleges
omission from its bid of $21,000 bid by electrical subcontractor, and
prices for item range from Govt.’s estimate of $31,000 to that of second
low bid of $27,500, bid may not be corrected, even though position of
low bidder would remain unchanged and evidence submitted supports
conclusion error was made, as facts are not sufficiently clear to warrant
bid correction that would result in making low overall bid less than
$500 lower than second low bid, but erroneous bid may be withdrawn.. 748
Bidder qualification information
Submissgion with bid for construction of Govt. building of certificate
of competency certifying to required experience of subcontractor who
will install air-conditioning equipment does not place prime contractor
at competitive disadvantage because bids from subcontractors accom-
panied by certificate were priced higher than those that were not. Cer-
tificate relating to responsibility of subcontractor, bidder who puts
together bid without knowing whether prospective subcontractor whose
bid has been used in computation of bid has or has not required qualifi-
cations runs risk of discovering later he may have to utilize another
subcontractor that can qualify but whose price is higher o oo 168




822 INDEX DIGEST

BIDS—Continued Page

Competitive system—Continued

Broadening competition

An award to seventh highest bidder out of eight bidders submitting
responsive bids to an invitation for desks that incorporated unessential,
restrictive proprietary specifications, is based on desire, for superior
product and not on minimum needs of Govt. and, therefore, requirements
of par. 1-1201 of Armed Services Procurement Reg. (ASPR) that invita-
tions state minimum needs, describe supplies and services so as to en-
courage competition, and eliminate restrictive features that might limit
acceptability of product were disregarded. To assure full and free com-
petition contemplated by par. 1~1206.1(a) of ASPR, future advertised
specifications for desks should accurately reflect only actual minimum
needs 345

“Buying-in® prices

Under revised request for quotations (RFQ) that exercised quantity
option contained in original RFQ issued pursuant to public exigency
negotiation authority in 10 U.S.C. 2304 (a) (2), and which permitted sub-
mission of different designs for aircraft fuel flow system to cost less than
$100,000, acceptance of price reduction, contemplating specification
changes, without soliciting competition from only other offeror who had
responded to initial RFQ did not create *“buy-in” and sole-source pro-
curement situation, nor require submission of cost or pricing data pur-
suant to “Truth in Negotiations” Act, “Buying-in” meaning offering
price in competition that is under cost with expectation of making up
losses, and “Truth in Negotiations” Act not applying to procurement
that is less than $100,000. 337

Defective specifications

Omission of packaging sheets referred to on bid schedule as being
“attached” is not fatal, incorporation by reference in invitation for bids
of contracting agency’s Contract Clause Book provisions concerning
availability of specifications—term considered to include packaging
sheets—satisfying requirement in 10 U.S.C. 2305(b) that if descriptive
language and attachments necessary to full and free competition that
are omitted from invitation are otherwise accessible to all competent
and reliable bidders, invitation is not invalid 757

Delayed awards

Block bidding on clothing and textile products, method of bidding that
quotes several basic unit prices for various quantity increments of same
material, having effect of making bid evaluation complicated and un-
necessarily delaying award of contract, situation that is not within free
and open competition contemplated by 10 U.S.C. 23803, use of invitation
limiting each bidder to one offer in order to test feasibility of prohibiting
complex offers brought about by techniques of block bids, alternate bids,
tie-in bids, and other such combination of bids which delay awards, is
not considered improper, nor does invitation preclude award of contract
to firms submitting bid as group 372

Determinable factors reguirement

An administrative determination based on unadvertised standards
that elevating platforms offered by low bidder were technically inade-
quate to serve needs of Govt. contravenes established principles govern-
ing formal advertising that require bid evaluation to be based on objec-
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Determinable factors requirement-—Continued
tively determinable factors made known to bidders in advance; that do
not permit rejection of bid for failure to specify feature not required by
fnvitation; and that require inclusion in specifications of requirement
for submission of technical or descriptive data if needed for evaluation
purposes. Although low bid should not have been rejected nor award
made on basis of nonresponsive second lowest bid, cancellation of con-
tract close to delivery date would serve no useful purpose; however,
steps should be taken to preclude recurrence of such situation__.___.___ 464

Effect of erroncous awards

While finding of responsiveness to invitation requesting bids for
“Microwave System” in accordance with one of four configurations, bids
to be evaluated in numerical order with award to lowest responsive
bidder under schedule selected, regardless of cost, is factual determina-
tion to be made by contracting agency, manner of evaluation is subject to
review by U.S. General Accounting Office, and where in evaluation of
third low bid submitted on eonfiguration I—first two bids having been
rejected for failure to comply with technical and delivery requirements
of specifications—information outside bid and required descriptive lit-
erature is considered, determination that bid was responsive was nob
in compliance with statutory and regulatory provisions governing pro-
curement by formal advertising 420

Although contract awarded to bidder whose bid was not in compliance
with “full and free” competition envisioned by statute and regulations
governing procurement by formal advertising, cancellation of award
made to bidder, month before completion of 7-month delivery schedule
would serve no useful purpose where only two other bidders under in-
vitation were nonresponsive. However, entire procuremenf should be
carefully reviewed to preclude reoccurrence of situation 420

Evaluation factors determinability

Although classifying individual items to be furnished under single
contract to Govt. construction contractor as separate end products for
purpose of Buy American Act evaluation may be contrary to intent of
General Agreement on Trades and Tariffs (GATT), conflict is not for
congideration in determining lowest evaluated bid. Under competitive
bidding procedures, bids are to be evaluated only on basis of factors
made known to all bidders in advance and invitation did not warn bid-
ders to prepare their bids in light of GATT and its possible impact on
Buy American Act evaluation; also applicability of GATT is not matter
of procurement responsibility but rather is for consideration by U.S8.
Tariff Commission 384

Federal aid, grants, ete.

Equal Employment Opportunity programs

The so-called “Philadelphia Pre-Award Plan” to implement compli-
ance on federally assisted programs with equal employment opportunity
conditions of B. O. No. 11246, which does not establish standards or
criteria for judging compliance but instead provides for preaward con-
ference to negotiate acceptable revision of low bidder’s initially unac-
ceptable action program is inconsistent with statutory requirements of
competitive bidding. Federally assisted programs are required to be
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awarded on basis of publicly advertised competitive bidding and, there-
fore, Plan for submission of affirmative action programs should inform
prospective bidders of minimum requirements to be met by proposed
compliance program, and standards and criteria established for judging
programs 326
Impraoticable to obtain competition
Negotiation of procurement. (See Contracts, negotiation, competition,
impracticable to obtain)
Two-step procurement
Discarding all bids
Lowest bid submitted under second-step of two-step advertised pro-
curement for automatic hydraulic radio reporting system to aid in flood
prediction exceeding allotted funds and no additional funds being ob-
tainable, rejection of all bids by contracting officer who had been dele-
gated 10 U.S.C. 2805(c) authority to cancel invitation when in public
interest was proper, and issuance of 3-year lease purchase agreement
under existing negotiated open end lease contracts was justified on basis
of compliance with criteria prescribed in par. 1-317 of Armed Services
Procurement Reg. and price and technical considerations. Although
5-year lease period violated secs. 3732 and 3679, R.S., because available
funds would not cover total rental obligation, this basis of award having
been assumed not to be legally objectionable, contract term may be
completed _— 471
First stage determinations
Use of two-step formal advertising method of procurement authorized
by par. 2-501 of Armed Services Procurement Reg. for purchase of heli-
copters, where Request for Technical Proposals avoided unnecessary
restrictive statements of Govt.’s requirements in order to promote
competition, and recognized that potential bidders would have to
modify FAA certified helicopters submitted in first-step in order to meet
specifications was not improper, and acceptance of proposal based upon
determination that necessary modifications to meet specifications in-
troduced only minor technical risk and did not cast reasonable doubt on
achievability of proposal will not be questioned absent fraud, abuse of
authorized, or arbitrary action in evaluation of proposal . —___ 49
The strict rule that all bids must respond fully to requirements of in-
vitation so that contract awarded will be same contract offered to all
‘bidders is not for application in evaluation of technical proposals sub-
mitted on complex items in first-step of two-step procurement since in
order to accomplish objectives of two-step procurement procedure au-
thority by par. 2-501 of Armed Services Procurement Reg. considerable
element of flexibility is required and, therefore, regulation provides for
discussion with any offeror of his proposal, which makes first-step evalu-
ation procedure more in nature of negotiated procedure than of strict
formal advertising. 49
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Failure to meet
Failure to designate in bid f.o.b. point of origin as required by invita-
tion was deviation that affected price and deviation was improperly
waived under par. 2—405 of Armed Servicey Procurement Reg. on basis
information was obtainable elsewhere in bid. Under so-called “Christian
Doctrine”—applicable only to initially responsive bids—par. 2-201(b)
(xxxii) B preseribing that bid will be evaluated on basis of delivery from
plant at which contract will be performed was not incorporated in in-
vitation by operation of law to make nonresponsive bid responsive, nor
did contracting officer’'s knowledge of f.o.b. point of origin have this
effect. However, in best interests of Govt., contract will not be canceled,
but quantity option should not be exercised - 593
Cancellation in its entirety of contract erroneously awarded to non-
responsive bidder who had failed to furnigh f.o.b. origin shipping point
information is required rather than just cancellation of option directed
in 48 Comp. Gen. 593, where cancellation will pose no problem respecting
emergency need for procurement and contingent liability of Govt. under
canceled contract, in view of fact next lowest bidder is willing to pur-
chase inventory items involved in canceled contract and to hold Govt.
harmless from any liability resulting from. contract cancellation, and has
demonstrated ability to meet delivery requirements that refutes con-
tracting officer’s contrary determination. Upon immediate cancellation
of entire contract, prompt award should be made to lowest bidder__.____ 689
The mere insertion by Govt. of symbol “X*’ in particular box of invita-
tion not automatically incorporating provision in resulting contract,
identified bid term or condition requires some affirmative action on part
of bidder to establish his agreement to comply with bid term or condition
and, therefore, failure of bidder to respond to boxed “X' regarding £.0.b.
origin shipping point information relating to responsiveness of his bid,
failure must be treated as though bidder had taken deliberate eXception
to material provision of advertised invitation 689
Telegraphic bid on additional gallons of turbine fuel, aviation JP—4, to
be shipped on f.o.b. origin basis that did not specify point of origin, in-
formation that also was not furnished in confirming letter, properly was
rejected as nonresponsive where £.0.b. shipping point could not be ascer-
tained by reading of bid as whole. Although small business bidder has
only one refinery and it was identified in both telegram and confirming
letter, fuel being obtainable from wide number of sources, and bidder
having listed in its basic bid three different origin points for four
separate increments of JP—4 grade fuel, Govt. could neither determine
transportation costs for evaluation purposes, nor if it accepted bid,
legally bind bidder to deliver at its refinery 790
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Deviations from advertised specifications. (See Contracts, specifications,

deviations)
Discarding all bids

Appropriation availability

Lowest bid submitted under second-step of two-step advertised pro-
curement for automatic hydraulic radio reporting system to aid in fiood
prediction exceeding allotted funds and no additional funds being obtain-
able, rejection of all bids by contracting officer who had been delegated
10 U.8.C. 2305 (c) authority to cancel invitation when in public interest
was proper, and issuance of 5-year lease purchase agreement under exist-
ing negotiated open end lease contracts was justified on basis of com-
pliance with criteria prescribed in par. 1-817 of Armed Services
Procurement Reg. and price and technical considerations. Although
5-year lease period violated secs. 3732 and 3679, R.S., because available
funds would not cover total rental obligation, this basis of award having
been assumed not to be legally objectionable, contract term may be

completed___________ g 471
Readvertisement justification
Tacking

Cancellation of invitation for bids on light and heavy diesel electric
locomotives under development loan to Pakistan and resolicitation of
procurement is not justified where same locomotives would be offered and
only price competition between two bidders would result and, therefore,
award should be made under invitation. One bidder determined to be
ineligible for award of light locomotives, award on heavy locomotives
should be made on basis price clause in one of bids to cover eventuality
of delivery delay does not affect bid responsiveness, certain techmnical
deviations may be waived and post-opening specification changes con-
sidered, but not post-award offer to extend warranty terms, and as heavy
locomotives tendered are acceptable as to experience and construction,
there remaing for administrative determination question of compliance
with other specifications 731

Specifications defective

Descoriptive literature requirement

Requirement for inclusion of drawings and descriptive data in bids on
dehumidifiers without defining its purpose and effect and without stating
noncompliance would preclude bid consideration, and which had as its
purpose determining whether product offered will conceivably meet
specifications and to generally establish what bidder proposed to furnish,
is requirement directed toward determining responsibility of bidder
rather than responsiveness of bid and there is no valid basis for rejecting
low bid solely for failure to submit drawings and data. However, if
acceptable product cannot be procured without descriptive literature
indicating exactly what bidder proposes to furnish, invitation should be
canceled and reissued in compliance with sec. 1-2.202-5 of Federal Pro-
curement Regs — 659
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Estimates of Government

Failure to furnish on all items

Although it would have been preferable if estimated quantities had
been furnished for all 323 janitorial services listed in invitation which
provided blank spaces for unit prices and totals, and also for contract
award on basis of cost of entire job, award to bidder who marked 6 of
12 items for which no estimates were stated “N.C.” and furnished in-
dividual prices which were not extended for other 6, was proper and is
considered award on “entire job.” In addition even if total bid price had
been increased to include 6 unextended items, relative standing of suc-
cessful bidder would have remained unchanged. However, for guidance
of bidders, and to provide more realistic bidding basis, future invitations
should provide quantity estimates for all items solicited__.___________ 230
Evaluation

Aggregate v. separable items, prices, ete.

Item price omission

Award to low bidder on geodetic rods who had for data items to be
furnished inserted in unit price and amount columns opposite word
“Lot” a “ ,” only other bidder showing “no charge” for items, was
proper as low bid is not considered nonresponsive per ¢, absent specific
requirement that “no charge” be stated. Use of “——" indicates low
bidder had not overlooked data items and in deciding not to insert prices
for items intended to be obligated under invitation provision to effect
that contractor agrees he is obligated to deliver all data listed on bidding
schedule, and price he is to be paid therefor is included in total price
specified in contract w7

Subitems

Under invitation permitting bid to be submitted for any quantity less
than specified, offer on portion of one of items solicited, providing for
delivery on only several of dates specified, is considered responsive to
invitation on basis partial quantity specified for delivery on each of
several stated dates is separate subitem for award to lowest bidder.
Therefore, low bid on six out of ten items which contained only partial
bid on one item for delivery on eight out of ten specified dates, and “no
bid”? on first two required delivery dates—whether deliveries were
offered at beginning, middle, or end of delivery schedule is immaterial—
is bid that is not in variance with Govt.’s requirements and low bid is
eligible for award—____ 267

The fact that different language specified methods of award for two
window cleaning service items of invitation—Item 1 reserving right to
Govt. to make award on any or all of subitems and Item 2 providing
for award of subitems in aggregate—does not entitle low bidder on one
of Item 1 subitems to award of subitem where purpose of reservation
in Item 1 was to determine individual prices on requested service in
event of insufficient funds, and intent to award single contract on Item 1
is evidenced by use of singular-—“award” in reservation and ‘“the con-
tractor” and “the successful bidder” in general specifications applicable
to Item 1, as well as impracticability of having more than one contractor
perform subitems at same time 381
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Alternate bases bidding

Fiscal v. multi-year procurement

Under multi-year procurement for known quantities of generator sets,
where second-year increment of solicitation was canceled as no longer
being needed, award on basis of low single-year alternate rather than
canceling and reissuing invitation was proper, in view of fact fair and
reasonable prices through adequate competition were obtained from
single-year alternate, and low multi-year unit price was unavailable for
award of first-year increment. However, revision of par. 1-322 of Armed
Services Procurement Reg. is recommended for situations where planned
procurement for program years subsequent to first year is canceled after
bid opening but prior to award e

Complex combination bids

Block bidding on clothing and textile products, method of bidding that
quotes several basie unit prices for various quantity increments of saine
material, having effect of making bid evaluation complicated and un-
necessarily delaying award of contract, situation that is not within free
and open competition contemplated by 10 U.8.C. 23035, use of invitation
limiting each bidder to one offer in order to test feasibility of pro-
hibiting complex offers brought about by techniques of block bids, alter-
nate bids, tie-in bids, and other such combination of bids which delay
awards, is not considered improper, nor does invitation preclude award
of contract to firms submitting bid as group_____ .

Cost limitations

Whether overstatement of costs on proposed construction contracts
which are subject to statutory limitations and to certification of accuracy
of cost apportionment statements prescribed by par. 18-110(b) of Armed
Services Procurement Reg. would in no case be grounds for finding bid
nonresponsive cannot be answered without qualification. However, such
cases are not anticipated in view of fact that problems involving par.
18110 have concerned understatements of estimated costs by bidders
attempting to stay within statutory limitations, and because par.
2-201(e) (i) of regulation provides for rejection of bids materially un-
balanced for purpose of bringing affected items within cost limitations or
bids which exceed cost limitations, unless limitations had been waived
prior to award__ _— e ——

‘Where Govt. estimate on construction contracts shows that costs will
not exceed statutory cost limitations prescribed in par. 18 110 of Armed
Services Procurement Reg., and the bidder’s certified cost apportionment
is also within limitation, fact that bid was unbalanced would not ordi-
narily justify rejection of bid as nonresponsive e

In connection with construction projects, fact that accuracy of bidder’s
apportionment between statutorily limited costs and those not so limited
can affect responsiveness of bid, par. 2-201(c) (i) of Armed Services
Procurement Reg. properly provides that ‘“‘materially umbalanced” or
grossly inaceurate cost apportionment can be cause for rejection of bid——

Although evaluation of materially unbalanced bids on construction
projects is matter of bid responsiveness, materiality would to great extent
be determined by whether actual price offered by bidder exceeded stat-
utory limitation imposed by par. 18-110 of Armed Services Procurement
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Reg., as there is no authorization for construction which exceeds statu-
tory limits. In absence of appropriate waiver pursuant to par.
2-201(c) (i) of regulation, bid that on basis of full evaluation has been
determined to have exceeded statutory limitation is for rejection without
regard to responsiveness, whether or not problem of materially unbal-
anced bid is involved_____ . __________________

Delivery provisions

F.0.B. origin
Erroneous evaluation

Failure to designate in bid f.o.b. point of origin as required by invita-
tion was deviation that affected price and deviation was improperly
waived under par. 2-405 of Armed Services Procurement Reg. on basis
information was obtainable elsewhere in bid. Under so-called “Christian
Doctrine”—applicable only to initially responsive bids—par. 2-201(b)
(xxxii) B prescribing that bid will be evaluated on basis of delivery from
plant at which contract will be performed was not incorporated in invi-
tation by operation of law to make nonresponsive bid responsive, nor did
contracting officer’s knowledge of f.0.b. point of origin have this effect.
However, in best interest of Govt., contract will not be canceled, but
quantity option should not be exercised ______ . __________ . _________ 593

Cancellation in its entirety of contract erroneously awarded to non-
responsive bidder who had failed to furnish f.o.b. origin shipping point
information is required rather than just cancellation of option directed
in 48 Comp. Gen. 593, where cancellation will pose no problem respecting
emergency need for procurement and contingent liability of Govt. under
canceled contract, in view of fact next lowest bidder is willing to pur-
chase inventory items involved in canceled contract and to hold Govt.
harmless from any liability resulting from contract cancellation, and has
demonstrated ability to meet delivery requirements that refutes contract-
ing officer’s contrary determination. Upon immediate cancellation of
entire contract, prompt award should be made to lowest bidder__._____ 689

Omitted from bid

Telegraphic bid on additional gallons of turbine fuel, aviation JP-4, to
be shipped on f.0.b. origin basis that did not specify point of origin,
information that also was not furnished in confirming letter, properly
was rejected as nonresponsive where f.o.b. shipping point could not be
ascertained by reading of bid as whole. Although small business bidder
has only one refinery and it was identified in both telegram and confirm-
ing letter, fuel being obtainable from wide number of sources, and bidder
having listed in its basic bid three different origin points for four sepa-
rate increments of JP-4 grade fuel, Govt. could neither determine
transportation costs for evaluation purposes, nor if it accepted bid,
legally bind bidder to deliver at its refinery_ —— 790

Guaranteed shipping weight

The failure of low bidder to furnish guaranteed maximum weight
and maximum dimensions for shipping containers required under second-
step of two-step multi-year procurement for transceivers to be delivered
f.o.b. origin is deviation that is distinguishable from type of bid irregu-
larity covered by ‘“triviality” or “de minimus” rule, and omission did

878-188 O—A70——6
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not render bid nonresponsive where maximum shipping cost was ascer-
tainable from other information contaiped in invitation—size and weight
of transceiver—there is no question as to bidder’s undertaking to meet
all requirements of specifications, including delivery, and that on basis
of possible transportation costs, low bidder had offered most advan-
tageous bid to Govt - .
Requirements contracts
Establishment of weight factors to evaluate bids under invitation con-
templating requirements contract subject to maximum order limitation
for delivery to single destination on basis of previous procurement expe-
rience on 71 out of 249 items of shelving classified under Federal Supply
Catalog system to be purchased, and assignment of token weight to re-
mainder of 249 items is realistic method of evaluation which does not
result in unbalanced bidding. Therefore, even though it would have been
preferable to evaluate bids by using f.o.b. origin prices, there is no objec-
tion to award under solicitation, bids having been exposed and evaluated
on common basis, and fact that in future procurements, most meaningful
method of obtaining competitive prices will be used.. oo
Time schedule
Under invitation permitting bid to be submitted for any quantity less
than specified, offer on portion of one of items solicited, providing for
delivery on only several of dates specified, is considered responsive to
invitation on basis partial quantity specified for delivery on each of
several stated dates is separate subitem for award to lowest bidder.
Therefore, low bid on six out of ten items which contained only partial
bid on one item for delivery on eight out of ten specified dates, and “no
bid” on first two required delivery dates—whether deliveries were offered
at beginning, middle, or end of delivery schedule is immaterial—is bid
that is not in variance with Govt.’s requirements and low bid is eligible
For awWar® o s
Determinable factors requirement
An administrative determination based on unadvertised standards that
elevating platforms offered by low bidder were technically inadequate
to serve needs of Govt. contravenes established principles governing for-
mal advertising that require bid evaluation to be based on objectively
determinable factors made known to bidders in advance; that do not
permit rejection of bid for failure to specify feature not required by
invitation; and that require inclusion in specifications of requirement
for submission of technical or descriptive data if needed for evaluation
purposes. Although low bid should not have been rejected nor award made
on basis of nonresponsive second lowest bid, cancellation of contract
close to delivery date would serve no useful purpose; however, steps
should be taken to preclude recurrence of such situation__.___.. S
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Disoount provisions
Absence of provision in invitation
Notwithstanding invitation requesting bids for requirements contract
for repair, maintenance, and reconditioning of electric typewriters did
not solicit quantity discount, consideration of quantity discount which
made bid containing offer low was proper. Failure to make specific pro-
vision for every possible method of price quotation should not deprive
Govt. of right to take advantage of benefit which does not contravene
any stated requirement or prohibition, and results in award that is ad-
vantageous to Govt., price and other factors considered.______________ 256
Deviation from terms of invitation
A bid specifying “‘All sales are payable Net 30 following date of in-
voice” in response to invitation providing for imsertion of any desired
discount in one or more of blanks preceding words %10 calendar days,”
“0,20 calendar days,” “%30 calendar days,” and “9%,__._ calendar days”
is responsive bid, term meaning that Govt. will not be allowed any dis-
count and that payment is expected within 30 days following date of
invoice—expectation which is not contrary to terms of payment included
in standard terms of contract. Also insertion of word “Net” in “9,30
calendar days’” space of invitation neither varled language of bid nor
imposed greater obligation on Govt. than terms of “Payments’ provision
of Standard Form 32 306
Estimates
Individual items
Although it would have been preferable if estimated quantities had
been furnished for all 323 janitorial services listed in invitation which
provided blank spaces for unit prices and totals, and also for contract
award on basis of cost of entire job, award to bidder who marked 6 of
12 jtems for which no estimates were stated “N.C.” and furnished in-
dividual prices which were not extended for other 6, was proper and is
considered award on “entire job.” In addition even if total bid price
had been increased to include 6 unextended items, relative standing of
successful bidder would have remained unchanged. However, for guid-
ance of bidders, and to provide more realistic bidding basis, future in-
vitations should provide quantity estimates for all items solicited--_. 230
Factors other than price
Best interest of Government
Cancellation of contract for diesel fuel injection assemblies that had
been awarded under invitation subject to Buy American Act on basis low
bid had erroneously been evaluated as domestic bid and was no longer low
when properly evaluated was in accord with 10 U.S.C. 2305 (c), which
requires award to be made to responsible bidder whose bid conforms to
invitation and will be most advantageous to Govt., price and other factors
considered. However, as item is needed and it is ready for shipment due
to delay in protesting award occasioned by failure to notify unsuccessful
bidders of award, cancellation may be rescinded if contractor will meet
low bid price, if not, award should be made to bidder found low upon
reevaluation of bids. Prompt notices of award will avoid future similar
occurrences 504
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Superior product
If low bid meets minimum requirements prescribed in invitation for
bids, fact that product offered may be inferior to that offered by other
bidders does not preclude consideration of low bid. Procurement agencies
of Govt. are only required to prepare specifications describing their needs
and not maximum quality obtainable as public advertising statutes do
not authorize agency to pay higher price for article which may be su-
perior to one that adequately meets its needs_._ _— 403
General Accounting Office authority
While finding of responsiveness to invitation requesting bids for
“Microwave System’ in accordance with one of four configurations, bids
to be evaluated in numerical order with award to lowest responsive bid-
der under schedule selected, regardless of cost, is factual determination
to be made by contracting agency, manner of evaluation is subject to -
review by U.S. General Accounting Office, and where in evaluation of
third low bid submitted on configuration I—first two bids having been
rejected for failure to comply with technical and delivery requirements
of specifications—information outside bid and required descriptive litera-
ture is considered, determination that bid was responsive was not in
compliance with statutory and regulatory provisions governing procure-
ment by formal advertising._ 420
Incorporation by reference
Affirmative action by bidder requirement
The mere insertion by Govt. of symbol “X” in particular box of invita-
tion not automatically incorporating provision in resulting contract,
identified bid term or condition requires some affirmative action on part
of bidder to establish his agreement to comply with bid term or ¢ondition
and, therefore, failure of bidder to respond to boxed “X” regarding £.0.h.
origin shipping point information relating to responsiveness of his bid,
failure must be treated as though bidder had taken deliberate exception
to material provision of advertised invitation 689
Incorporation of terms by reference
Christian doctrine
‘Where low bid is properly held nonresponsive because bidder failed to
return several pages of solicitation for bids which contained material and
substantive provisions that affected rights and obligations of parties,
so-called “Christian doctrine” enunciated in 312 F. 2d 418- -doctrine to
effect that contract clauses required by statutory regulations are in-
corporated by law in contract—is not for application. Issue of bid respon-
siveness is for determination prior to award, and, therefore, “Christian
doctrine” relating to construction of executed contract may not be in-
voked to insert conditions in bid after bid opening and before award, and
matter is for resolution under rule that in case of missing papers inten-
tion of bidder is to be determined from bid as submitted 171
Failure to designate in bid f.0.b. point of origin as required by invita-
tion was deviation that affected price and deviation was improperly
waived under par. 2405 of Armed Services Procurement Reg. on basis
information was obtainable elsewhere in bid. Under so-called “Christian
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Incorporation of terms by reference—Continued

Christian doctrine—Continued

Doctrine”—applicable only to initially responsive bids—par. 2-201(b)
(xxxii)B prescribing that bid will be evaluated on basis of delivery
from plant at which contract will be performed was not incorporated
in invitation by operation of law to make nonresponsive bid responsive,
nor did contracting officer’s knowledge of f.0.b. point of origin have this
effect. However, in best interests of Govt., contract will not be canceled,
but gquantity option should not be exercised 593

Multi-year v». single year procurement

Under multi-year procurement for known quantities of generator sets,
where second-year increment of solicitation was canceled as no longer
being needed, award on basis of low single-year alternate rather than
canceling and reissuing invitation was proper, in view of fact fair and
reasonable prices through adequate competition were obtained from
single-year alternate, and low multi-year unit price was unavailable for
award of first-year increment. However, revision of par. 1-322 of
Armed Services Procurement Reg. is recommended for situations where
planned procurement for program years subsequent to first year is can-
celed after bid opening but prior to award 103

Negotiation. (See Contracts, negotiation, evaluation factors)

Propriety

Criteria of evaluation

Under invitation for maximum of 3,000 floodlight sets, obligating Govt.
to purchase minimum guantity of 963 units and providing for bids to be
evaluated on basis of prices offered for minimum quantity plus 50 percent
of quantity of difference between minimum and maximum guantities—
a total of 1981.5 units Govt. may require prospective contractor to
furnish—and prescribing tentative delivery destination, bid prices offered
bearing reasonable relationship to actual anticipated needs of Govt.,
evaluation formula established accurate means of evaluating bids and
not unbalanced bidding situation 565

Qualified bids. (See Bids, qualified)

Tax inclusion or exclusion

Attachment to low bid stating prices quoted included provisions for
payment of the then current State of Washington business and occupation
tax but that “no provision has been made for the payment of any other
‘Washington tax” is considered part of bid, and bid submitted on tax-
excluded basis regarding future increases in business tax or newly
imposed State taxes in nonresponsive to invitation which contained tax
clause requiring contract price to include all applicable taxes and pro-
vided for adjustment in contract price only in event of changes in Federal
excise tax or duty and not for changes in State or local taxes . 93
Failure to furnish something required. (See Contracts, specifications,

failure to furnish something required)
Late

Agency responsibility

Bid received day following scheduled bid opening addressed with both
street address and zip code shown in invitation for bids and different
zip code and post office box number contained in bid form may be opened.
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and considered for award, day lost in delivery being attributable to mis-
leading and conflicting use of dual addresses reflected in bid documents
prepared by Govt. Government obligated to ensure transmission of bids
within reasonable time, late bid regulations are not for application, nor
does failure of bidder to use registered or certified mail due to closing of
post offices in official mourning for former President Eisenhower have any
significance where delivery delay is fault of Govt 65

Mishandling determination

Under invitation that showed different street addresses for invitation
issuing office and bid receiving office located in same city without distin-
guishing between them, bid erroneously forwarded by registered mail,
which timely redirected was forwarded to office issuing invitation instead
of bid opening office and not drawn to attention of appropriate procure-
ment official before bid opening time may be opened and evaluated for
award on basis two offices constitute “Government installation” within
meaning of late bid provision exception in sec. 1-2.303.2(c) of FKederal
Procurement Regs. for purpose of determining that bid had been mis-
handled by Govt. However, this ruling should not be given general appli-
cation in view of unique and special circumstances involved.._.._..... 271

Samples

Bid samples forwarded by commercial truck which were not timely
delivered due to conditions of local unrest may not be considered under
invitation which in soliciting bids for requirements contract provided
for consideration of late samples only when sent by certified or registered
mail and precluded reapplication of previously submitted samples. Bid-
ders on notice that samples were integral part of bid for evaluation
purposes, submission of samples is not considered mere technicality that
may be waived. Therefore, bidder in using commercial trucking as-
sumed risk of late delivery, and samples not having been forwarded
as required for consideration under provisions governing late bids,
rejection of low bid is proper under sec. 1-2.303-5 of Kederal Procure-
ment Regs 89
Mistakes

Correction

After opening
Rule

Because correction of mistakes in bid is always vexing problem, cor-
rection after bid opening should be denied where there is any reason-
able basis for argument that public confidence in integrity of competitive
bidding system would be adversely affected. Therefore, where low bidder
for construction of Post Office and Federal Building alleges omission
from its bid of $21,000 bid by electrical subcontractor, and prices for
item range from Govt.’s estimte of $31,000 to that of second low bid of
£27,500, bid may not be corrected, even though position of low bidder
would remain unchanged and evidence submitted supports conclusion
error was made, as facts are not sufficiently clear to warrant bid cor-
rection that would result in making low overall bid less than $500 lower
than second low bid, but erroneous bid may be withdrawn.______-____ 748
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Changed conditions

Under multi-year procurement for known quantities of generator sets,
where second-year increment of solicitation was canceled as no longer
being needed, award on basis of low single-year alternate rather than
canceling and reissuing invitation was proper, in view of fact fair and
reasonable prices through adequate competition were obtained from
single-year alternate, and low multi-year unit price was unavailable
for award of first-year increment. However, revision of par. 1-322 of
Armed Services Procurement Reg. is recommended for situations where
planned procurement for program years subsequent to first year is can-
celed after bid opening but prior to award 103
Negotiated contracts. (See Contracts, negotiation)

Nonresponsive to invitation

Information after bid opening unauthorized

Experience requirements clause in invitation for multi-year procure-
ment of diesel-engine generator units for 13 power plants for Sentinel
System that specified overall capabilities and reliability that must be
attained by any unit offered by bidder is considered as going to respon-
siveness of bid and not responsibility of bidder in view of critical nature
of procurement and express language of experience requirements coupled
with cautionary notice that experience data must be submitted with bid.
Therefore, rejection of low bid for failure to submit required operating
experience of units offered before bid opening time was proper, for to
accept such information after bids were opened would be prejudicial
to other bidders 291
Opening

Public

Delayed openings

Although under requirement in 10 U.S.C. 2305 (¢) that “Bids shall be
opened publicly at time and place stated in advertisement,” delayed
opening may be excusable in unusual circumstances, and reasonably
short delays resulting from normal administrative routine would not
ordinarily be objectionable, setting number of bid openings for same
hour when it is obvious they cannot with available personnel and facil-
ities be opened within reasonable time is not in conformity with statute
and is practice that discourages free attendance of witnesses which
public opening is intended to foster. When it is necessary to schedule nu-
merous bids for opening on same day, to avoid delay, openings should
be scheduled at intervals and held in rooms designated for purpose_.... 413

‘“When practicable”

The term “when practicable” in par. 2402.1(a) of Armed Services Pro-
curement Reg. qualifying requirement for reading aloud of bids should
be judged on basis of nature of bids—moultiplicity of items, complexity
or interrelationship of method of bidding, or evaluation prescribed rather
than by amounts involved, or availability of personnel or space to
conduct bid opening that is intended to protect both public and bid-
ders against any form of fraud, favoritism, partiality, complicity, or
even suspicion of irregularity. Therefore elimination of reading of bids
below arbitrarily selected dollar amount is not recommended, but ade-
quate space and personnel should be provided to handle normal volume
of bid openings 413
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Exercise of option. (See Contracts, options)
Preparation

Costs

Recovery

Claim of low bidder for bid preparation expenses, as well as anticipa-
tory profits, because all bids under two-step advertised procurement had
been rejected and lease-purchase agreement negotiated for desired auto-
matic hydraulic radio reporting system may not be allowed as to prepa-
ration costs absent proof that procuring agency fraudulently induced
bids with deliberate intention before bids were invited or received
to disregard all bids except one from company to whom it was intended
to award countract, whether it was lowest responsible bid or not, but
even where preparation expenses are allowed, anticipatory profits are
not recoverable by unsuccessful bidder 471
Prices

Bid evaluation on basis other than price. (See Bids, evaluation, factors

other than price)

Item omission

Award to low bidder on geodetic rods who had for data items to be
furnished inserted in unit price and amount columng opposite word
“Lot 55 a “—--," only other bidder showing ‘“no charge” for items, was
proper as low bid is not considered nonresponsive per se, absent spe-
cific requirement that “no charge” be stated. Use of “—---’ indicates low
bidder had not overlooked data items and in deciding not to insert prices
for items intended to be obligated under invitation provision to effect
that contractor agrees he is obligated to deliver all data listed on bid-
ding schedule, and price he is to be paid therefor is included in total
price specified in contract %7
Qualified

Acceptance time difference

A low bid conditioned upon receipt of notice of award within 24 hours
after closing hour for receipt of bids under invitation providing for 4-
day bid acceptance period having automatically expired before award
could be made, rejection of bid was not contrary to principles of com-
petitive bidding system. To permit bidder to delete acceptance time con-
dition would provide option to accept or reject award subsequent to bid
opening, an advantage unavailable to other bidders. Extension of bid
acceptance date prescribed by sec. 1-2.404-1 of Federal Procurement
Regs. designed for situations where group of offers might expire before
award action is completed is not intended to grant particular offeror
limiting bid acceptance time the right to extend acceptance time__._... 19

Buy American Certificate

Under invitation for aluminum sulphate that contained standard Buy
American Act clause and Buy American Certificate to effect end prod-
ucts offered were domestic and that components of unknown origin had
been considered as mined, produced, or manufactured outside U.S.,
bid that substituted word “inside” for “outside,” thus certifying compo-
nents of unknown origin had been considered domestic, properly was
evaluated as foreign end product and rejected because it was not low
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bid. To permit bidder to explain after bid opening meaning of certificate
alteration would jeopardize integrity of competitive system, or to accept
altered certificate as guarantee components were produced in U.S. would
give bidder competitive advantage of supplying components of unknown
origin _________ —_——— —— ———— 458

Descriptive literature

Volunteered

A bid on automotive infrared exhaust gas analysis systems which in-
cluded unsolicited descriptive literature that did not conform to specifica-
tions, but accompanying letter considered part of bid offered to meet
specifications, is responsive bid where unsolicited nonresponsive descrip-
tive literature did not qualify bid or affect Govt.’s right to require con-
formity with specifications. Absent qualification in bid, compliance with
specifications determinative on basis of product and not on speculative
interpretations of unsolicited descriptive literature, acceptance of noise
level in systems as minor deviation, correction of which would have negli-
gible effect on price was within province of contracting agency_.______ 306

Letter containing conditions not in invitation

Attachment to low bid stating prices quoted included provisions for
payment of the then current State of Washington business and occupa-
tion tax but that “no provision has been made for the payment of any
other Washington tax” is considered part of bid, and bid submitted on
tax-excluded basis regarding future increases in business tax or newly
imposed State taxes is nonresponsive to invitation which contained tax
clause requiring contract price to include all applicable taxes and pro-
vided for adjustment in contract price only in event of changes in Federal
excise tax or duty and not for changes in State or local taxes_-— .. 93

Price, quantity, delivery, etc., unaffected

Bid acceptance

Acceptance of low bid containing provision that “No withholding
will be allowed without prior written congent of seller”-—condition
which not affecting price, quantity, quality, or delivery could have been
deleted pursuant to sec. 1-2.404-2(b) of Federal Procurement Regs.—
consummated a valid and enforceable contract that does not diminish
Govt.’s right to withhold monies under “Default” provision of contract,
Contract Work Hours Standards Act, Walsh-Healey Act, internal rev-
enue laws, and Govt.’s common-law right as creditor. Should monies be
withheld and contractor sue, Govt. could assert claim either as cross-
claim or as separate action—____ . . 306
Rejection

Propriety

An administrative determination based on unadvertised standards
that elevating platforms offered by low bidder were technically inade-
quate to serve needs of Govt. contravenes established principles govern-
ing formal advertising that require bid evaluation to be based on
objectively determinable factors made known to bidders in advance;
that do not permit rejection of bid for failure to specify feature not
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required by invitation; and that require inclusion in specifications of
requirement for submission of technical or descriptive data if needed
for evaluation purposes. Although low bid should not have been rejected
nor award made on basis of nonresponsive second lowest bid, cancella-
tion of contract close to delivery date would serve no useful purpose;
however, steps should be taken to preclude recurrence of such
situation 464
Samples, (See Contracts, specifications, samples)
Signatures
Agents
Authority. (See Agents, of private parties, authority, contracts, sig-
natures)
Bid unsigned. (See Bids, unsigned)
Small business concerns. (See Contracts, awards, small business concerns)
Specifications. (See Contracts, specifications)
Taxes
Evaluation. (Se¢e Bids, evaluation, tax inclusion or exclusion)
Two-step procurement
Delivery provisions evaluation
The failure of low bidder to furnish guaranteed maximum weight and
maximum dimensions for shipping containers required under second-
step of two-step multi-year procurement for transceivers to be delivered
f.0.b. origin is deviation that is distinguishable from type of bid irregu-
larity covered by “triviality” or “de minimus” rule, and omission did not
render bid nonresponsive where maximum shipping cost was ascertain-
able from other information contained in invitation—size and weight
of transceiver—there is no question as to bidder’s undertaking to meet
all requirements of specifications, including delivery, and that on basis
of possible transportation costs, low bidder had offered most advan-
tageous bid to Govt — — e 30T
Discontinued and contract negotiated
Propriety
Lowest bid submitted under second-step of two-step advertised pro-
curement for automatic hydraulic radio reporting system to aid in flood
prediction exceeding allotted funds and no additional funds being obtain-
able, rejection of all bids by contracting officer who had been delegated
10 U.8.C. 2805(c) authority to cancel invitation when in public interest
was proper, and issuance of 5-year lease purchase agreement under
existing negotiated open end lease contracts was justified on basis of
compliance with criteria prescribed in par. 1-317 of Armed Services Pro-
curement Reg. and price and technical considerations. Although 5-year
lease period violated secs. 3732 and 3679, R.S., because available funds
would not cover total rental obligation, this basis of award having been
assumed not to be legally objectionable, contract term may be
completed

471
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Technical proposals

Deficiencies
Notice

The failure before bids were invited on second step of two-step for-
mally advertised procurement to furnish separate notice to bidder
of technical unacceptability of low alternate proposal submitted not
as separate package but incident to clarification of unacceptable original
proposal does not constitute acceptance of low alternate proposal. Pro-
vision in sec. 1-2.503-1(b) (5) of Federal Procurement Regs., as well as
in administrative regulation, for notice of technical unacceptability of
proposal under two-step advertised method of procurement is procedural
right that does not go to essence of award, and rejection of alternate
proposal will not be questioned, absent evidence determination was arbi-
trary, capricious, or made in bad faith 349

Modification

Use of two-step formal advertising method of procurement author-
ized by par. 2-501 of Armed Services Procurement Reg. for purchase
of helicopters, where Request for Technical Proposals avoided unneces-
sary restrictive statements of Govt.'s requirements in order to promote
competition, and recognized that potential bidders would have to modify
FAA certified helicopters submitted in first-step in order to meet specifi-
cations was not improper, and acceptance of proposal based upon deter-
mination that necessary modifications to meet specifications introduced
only minor technical risk and did not cast reasonable doubt on achiev-
ability of proposal will not be questioned absent fraud, abuse of author-
ity, or arbitrary action in evaluation of proposal 49

Use basis

The strict rule that all bids must respond fully to requirements of
invitation so that contract awarded will be same contract offered to all
bidders is not for application in evaluation of technical proposals sub-
mitted on complex items in first-step of two-step procurement since in
order to accomplish objectives of two-step procurement procedure au-
thorized by par. 2-501 of Armed Services Procurement Reg. considerable
element of flexibility is required and, therefore, regulation provides for
discussion with any offeror of his proposal, which makes first-step eval-
uation procedure more in nature of negotiated procedure than of strict
formal advertising 49
Unbalanced

Bid evaluation formula

Under invitation for maximum of 3,000 floodlight sets, obligating
Govt. to purchase minimum quantity of 963 units and providing for bids
to be evaluated on basis of prices offered for minimum quantity plus 50
percent of quantity of difference between minimum and maximum quan-
tities-—a total of 1981.5 units Govt. may require prospective contractor
to furnish—and prescribing tentative delivery destination, bid prices
offered bearing reasonable relationship to actual anticipated needs of
Govt., evaluation formula established accurate means of evaluating bids
and not unbalanced bidding situation 655
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Establishment of weight factors to evaluate bids under invitation con-
templating requirements contract subject to maximum order limitation
for delivery to single destination on basis of previous procurement experi-
ence on 71 out of 249 items of shelving classified under Federal Supply
Catalog system to be purchased, and assignment of token weight to re-
mainder of 249 items is realistic method of evaluation which does not
result in unbalanced bidding. Therefore, even though it would have been
preferable to evaluate bids by using f.0.b. origin prices, there is no
objection to award under solicitation, bids having been exposed and eval-
uated on common basis, and fact that in future procurements, most
meaningful method of obtaining competitive prices will be used—._..._.... 62
To meet cost limitations
Statutory cost limitation certificate required by par. 18-110(b) of
Armed Services Procurement Reg. in connection with construction con-
tracts is regarded as being intended to prevent deliberate understate-
ment of estimated costs so as to stay within statutory limitation, and is
considered requirement that is in accord with par. 2-201(c) of regula-
tion, which provides for rejection of bids materially unbalanced “for
purpose of bringing affected items within cost limitations.” ._.______ 34
Whether overstatement of costs on proposed construction contracts
which are subject to statutory limitations and to certification of accu-
racy of cost apportionment statements prescribed by par. 18-110(h)
of Armed Services Procurement Reg. would in no case be grounds for
finding bid nonresponsive cannot be answered without qualification.
However, such cases are not anticipated in view of fact that problems
involving par. 18-110 have concerned understatements of estimated costs
by bidders attempting to stay within statutory limitations, and because
par. 2-201(¢) (i) of regulation provides for rejection of bids materially
unbalanced for purpose of bringing affected items within cost limitations
or bids which exceed cost limitations, unless limitations had been waived
prior to award____ o - - 34
Where Govt. estimate on construction contracts shows that costs will
not exceed statutory cost limitations prescribed in par. 18-110 of Armed
Services Procurement Reg., and the bidder’s certified cost apportionment
is also within limitation, fact that bid was unbalanced would not ordi-
narily justify rejection of bid as nonresponsive_____._____.__ 34
In connection with construction projects, fact that accuracy of bid-
der’s apportionment between statutorily limited costs and those not so
limited can affect responsiveness of bid, par. 2-201(e) (i) of Armed
Services Procurement Reg. properly provides that “materially unbal-
anced” or grossly inaccurate cost apportionment can be cause for rejec-
tion of bid 34
Although evaluation of materially unbalanced bids on construction
projects is matter of bid responsiveness, materiality would to great ex-
tent be determined by whether actual price offered by bidder exceeded
statutory limitation imposed by par. 18-110 of Armed Services Procure-
ment Reg., as there is no authorization for construction which exceeds
statutory limits. In absence of appropriate waiver pursuant to par. 2-
201(c) (i) of regulation, bid that on basis of full evaluation has been
determined to have exceeded statutory limitation is for rejection with-
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out regard to responsiveness, whether or not problem of materially
unbalanced bid is involved.- —— 34
Unsigned
Agent’s signature
Low bid signed by unknown agent of corporation submitting bid and
unaccompanied by evidence of agent’s authority to bind principal—
necessary requirement absent establishment of agent’s authority prior to
bid opening—is nonresponsive bid. Although evidence of agent’s author-
ity is acceptable after bid opening when apparent authority of agent
would estop principal from denying agent’s authority, to permit proof
of unknown agent’s authority after bid opening would give bidder option
to elect to abide by bid or claim bid was submitted in error by person
without authority to enter into contracts on its behalf—an option that
is considered chance to second-guess other bidders after bid opening and,
therefore, must be regarded as fatal tobid—— . ___________________ 369
Cost certifications
‘Where Govt. estimate on construction projects shows that costs sub-
ject to statutory cost limitations of par. 18-110 of Armed Services Pro-
curement Reg. will not exceed limitation, failure to sign certification
required by subsec. (b) is not grounds for finding bid nonresponsive, and
usual principles regarding acceptability of unsigned bids would govern
in view of fact that pursuant to par. 2-201(c) (i), bidder by signature
certifies to correctness of estimated cost apportionment and to entire
bid and, therefore, failure to certify cost apportionment should not
arise as distinet isswe_ . ___ e 34
Evidence of bidder’s intent to be bound
A low unsigned bid evidencing in type name of corporation president
as person authorized to sign bid, which was hand-delivered by president
who signed sealed envelope to show delivery by him, envelope also re-
flecting time and date bid was received and by whom, is for consider-
ation pursuant to par. 2-405(iii) (B) of Armed Services Procurement
Reg. prescribing that unsigned bid may be considered for award if
accompanied by documentary evidence showing clear intent to submit
binding bid, and president’s signature on bid envelope constitutes evi-
dence of such intent. Identification of president as person authorized
to sign bid, personal delivery of bid by him, together with his signa-
ture on bid envelope preclude possibility of bid repudiation or avoid-
ance of liability on contraet__._______.___ - - 648
Only bid received
Rejection of only bid received before bid opening because it was not
signed was not required by par. 2-405 of Armed Services Procurement
Reg., but representative who had delivered bid should have been per-
mitted to sign it, not on basis that his authority to bind bidder was
known or made obvious by his conduct, but because bid was only one
received and neither question of bidder option to elect after bid open-
ing whether or not to be bound, nor question of prejudice to other bidders
was involved-—only other bid received being acceptable late bid sub-
mitted at higher price. Therefore, unsigned bid must now be treated as if
permission to sign it had been given and bid may be considered for
award 801
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Public. (See Public Buildings)
BUY AMERICAN ACT
Applicability
Contractors purchases from foreign sources
End product v. components
Classification of each item to be furnished Govt. construction con-
tractor as separate end product for evaluation under Buy American Act
and award of single contract is within contemplation of par. 6-001 of
Armed Services Procurement Reg., and bid that would be low domestic
bid if line items were considered components instead of end products
is not responsive bid. There is no simple answer to question of what con-
stitutes end product—award of single contract is not determinative,
but purpose of procurement playing part, classifying items to be de-
livered to job and assembled by another contractor as end items is
proper exercise of procurement judgment .3
Foreign component changes
In determining whether cylinder liners to be manufactured in U.S.
from basic liner forging purchased in Japan constitute foreign or do-
mestic source end product under E.Q. No. 10382, cost of U.S. operations
may not include, cost of testing, production qualification evaluation, and
rackaging as these processes are not considered “manufacturing” or
components of end item within contemplation of Buy American Act.
Domestic operations on forging—hone horing, chrome plating, and
machiring—neither exceeding cost of foreign forging as required by par.
6-101(a) of Armed Services Procurement Reg., nor creating different
article or effecting fundamental change in forging, cylinder liner end
product is considered foreign source end product — 727
Waiver
Propriety
Determination by Dept. of Housing and Urban Development prior to
solicitation of bids by Guam Housing and Urban Renewal Authority
for low-rent housing project that certain foreign counstruction material
could be procured at considerable savings—-at least 16 percent less
than domestic items-—and waiver of Buy American requirements did
not conform to procedures established by E.O. No. 10382 for determining
whether domestic bid prices are unreasonable, Executive order con-
templating that determination of unreasonable domestic cost should
be made after receipt of bids or offers on foreign materials and com-
parison of prices. However, difference between foreign and domestic
prices exceeding Executive order standards, award made will not be
disturbed, but future procurements should comply with prescribed
procedures 487
Bids. (See Bids, Buy American Act)
CHECKS
Delivery
To other than payee
Banks
The authority in Pub. L. 90-365, approved June 29, 1968, to issue
single Govt. salary check to bank for deposit to individual accounts
of employees may not be construed to include members of uniformed
services, words “salary” and “wages” in act denoting compensation of
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Federal employees, whereas when referring to compensation of mili-
tary personnel, terms “pay” or “pay and allowance” are used. However,
under allotment authority of chapter 13 of Title 37, U.8. Code, at request
of members, single Govt. check may be issued to financial institution
to cover ‘“‘net pay”-—total pay and allowances less authorized deduc-
tions—provided purpose of allotments is considered to be proper by
Secretary concerned 138
CITIES, CORPORATE LIMITS
Transfers within corporate limits, etec.
Relocation expenses
Payment of relocation expenses provided in 5 U.S.C. 5724a to em-
ployees who are transferred between posts of duty 35 miles apart within
corporate limits of same city—Houston, Texas—is precluded under sec.
1.3a of Bur. of Budget Cir. No. A-56, which authorizes travel and trans-
portation expenses and applicable allowances only when transfer is
between ‘“official stations” as term is defined in sec. 1.5 of Standardized
Govt. Travel Regs., and section prescribing that designated post of duty
and official station are one and same, an area that is circumscribed by
corporate limits of city, there is no authority for payment of relocation
expenses to employees transferred within corporate limits of Houston_.. 227
CLAIMS
Abatement pending court decision
The general rule that no action will be taken by U.S. GAO on claim
involved in suit or controversy while judicial determination is pending
has no application to Army officer seeking injunctive relief incident to
correction of military records rather than money judgment. Therefore,
request for decision on legality of payment of disability retired pay that
is based on administrative action taken subsequent to date court action
was filed will be considered and merits of officer’s claim for disability
determined _ 236
Assignments
Contracts
Business operation sold, ete.
Purchaser of manufacturing concern which completed shipment of
five Govt. contracts assigned to it by seller—where two of contracts
had been awarded prior to seller’s change of firm name but no filing made
of change as required by par. 1-1602 of Armed Services Procurement
Reg., and two of remaining three contracts, with purchaser’s consent,
had been assigned to bank pursuant to 31 U.S.C. 203—may be recognized
as successor in interest to contractor of record on all five contracts,
no claim having been received from contractor of record or bank. How-
ever, consideration of claim for payment under 31 U.8.C. 71, requires
two releases, one from contractor of record, identifying five contracts,
other from bank relinquishing any claim against Govt___ . —___ 196
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CLOTHING AND PERSONAL FURNISHINGS Page
Special clothing and equipment

Tuxedo, formal attire, etc.

Rental charges on formal dress attire required to be worn by TU.S.
Secret Service agents for security purposes and not merely to be attired
in socially acceptable manmer may be reimbursed to special agents
whenever written determination is made by proper official of Service
that utilization of formal attire is necessary for proper performance
of duty to which assigned _— oo s 48

COAST GUARD
Commissioned personnel
Service credits
Temporary service in a higher grade

When Coast Guard officer who is advanced in grade under temporary
promotion system authorized in 14 U.S.C. 276 reverts to permanent
promotion system grade, time in temporary service grade, absent specific
legislation, may not be used as time in grade higher than permanent
grade from which originally appointed for temporary service in view
of fact that when read together, secs. 275(h) which prescribes that
upon termination or expiration of temporary appointment “officer shall
revert to his former grade,” and 257(b) which provides that service in
temporary grade is service “only in grade that officer concerned would
have held had he not been so appointed,” permit only counting of tem-
porary service as time in officer’s permanent grade held immediately
preceding temporary service appointment . - 390

COLLEGES, SCHOOLS, ETC.
Tuition, etc., payments

Duplication of payments prohibition

When scholarships to students from Public Health Service grants
to educational institutions under 42 J.8.C. 295g covers in part either
tuition or living expenses, or both, payment of educational assistance
allowance under chapter 34 of Title 388, U.S. Code, is barred under
longstanding construction by Veterans Administration of sec. 1781 that
such payment would constitute duplication of benefits paid from ¥ederal
Treasury 5

COMPENSATION
Double
Concurrent military retired and civilian service pay
Disability retirement
“Armed conflict” in Vietnam

As it is difficult to apply exemption to reduction in retired pay provi-
sion prescribed by sec. 201(b) of Dual Compensation Act to officer of
Regular component ¢f uniformed services retired for injury or disease
as direct result of armed econflict in Vietnam who is empioyed in
civilian position under U.S., due to nature of combat operations in
Vietnam and dificulty of establishing that inception of disease occurred
while officer was engaged in armed conflict, affirmative administrative
finding that there was direct causal relationship between disability
and engagement in armed conflict will be accepted unless unreasonable
or insufficiently supported by record, or if determination is rendered
dubious by further evidence or circumstances not considered, or unduly
gives pperson benefit of reasonable doubt 219
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Double—Continued

Concurrent military retired and civilian service pay——Continued

Exemptions
Reserve Officers’ Training Corps programs

Employment of retired members of uniformed services by secondary
school ‘that is instrumentality of unincorporated territory of Govt. of
Guam as administrators or instructors in Junior Reserve Officers’
Training Corps program is not prohibited under dual pay and dual
employment provisions of 5 U.S.C. 5531-5533, absent indication in
Dual Compensation Act or its legislative history of intent to expand
coverage of act to offices or positions in ‘territories which had not been
included in previously existing dual compensation laws that were
repealed. In addition Reserve Officers’ Training Corps Vitalization Act
of 1964 (10 U.S.C. 2031(d)) authorizes employment of retired members
in Junior ROTC programs and prescribes basis for payment to members. 796

Leave without pay from civilian employment

Retired Regular Air Force officer employed as civilian with Federal
Govt. and subject to retired pay reduction pursuant to 5 U.S.C. 5532,
who is in leave-without-pay (LWOP) status for 12-day period—Mon-
day, Aug. 7 through Friday, Aug. 18, 1967—is entitled to full military
retired pay for Saturday and Sunday occurring within LWOP period
during which officer is not entitled to civilian compensation. However,
officer’s retired pay is subject to reduction for Saturdays and Sundays,
Aug. 5, 6, 19, and 20, 1967, occurring before and after LWOP period,
days that stand alone and do not involve any loss of civilian compensa-
tion .and which fall within “full calendar period” of permanent civilian
employment prescribed by 5 U.8.C. 5532(b) 152

Retired Regular Air Force officer employed as civilian for “full calen-
dar period” May 7, 1966, to Apr. 14, 1967, during which time he is sub-
ject to reduction in retired pay pursuant to 5 U.S.C. 5532, who is in
leave-without-pay (LWOP) status 1 hour on Friday, Oct. 28, and on
following Monday, Oct. 31, is not entitled to full retired pay for interven-
ing Saturday and Sunday, officer having received 7 hours civilian com-
pensation for Friday is considered to have been in receipt of civilian
compensation for day, thus subjecting him to reduction in retired pay
pursuant to 5 U.S.C. 5532(b), and his LWOP status commencing follow-
ing Monday, he is mot entitled to full retired pay for Saturday and
Sunday that do not fall within LWOP period 152

A leave-without-pay (LWOP) status on 31st day of Oct. 1967 does not
entitle retired Regular Air Force officer employed as civilian and subject
to reduction in retired pay pursuant to 5 U.S.C. 5532, to additional
amount of retired pay. Military retired pay accrues on monthly basis,
computed as if each month had 30 days and no retired pay acerues on
31st day of any month. Therefore, officer accrued full month’s retired
pay for month of October, whether or not he was in LWOP status from
his e¢ivilian Federal position on 31st of October 152

Under rule that retired pay of retired Regular officer is not subject
to reduction under 5 U.S.C. 5532 for absences from Federal civilian
position on Saturdays and Sundays that occur within leave-without-pay
(LWOQOP) period, no loss of compensation being involved, retired Reg-
ular Air Force officer who is absent in LWOP status on four separate

878-138 0—70——17
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COMPENSATION—Continued
Double—Continuned
Concurrent military retired and civilian service pay—~Continued

Leave without pay from civilian employment—Continued
occasions from civilian position he occupied from May 7, 1966, through
Apr. 13, 1967—considered “full calendar period” within phrase con-
tained in 5 U.S.C. 5532 (a)—is only entitled to full retired pay for
Saturday and Sunday that occurred within one of I.WOP periods, and
no adjustment of retired pay is required for Saturdays and Sundays
that occurred before and after other LWOP periods

Territorial employment

Employment of retired members of uniformed services by secondary
school that is instrumentality of unincorporated territory of Govt. of
Guam as administrators or instructors in Junior Reserve Officers’
Training Corps program is not prohibited under dual pay and dual em-
ployment provisions of 5 U.S8.C. 5531-5533, absent indication in Dual
Compensation Act or its legislative history of intent to expand eoverage
of act to offices or positions in territories which had not been included in
previously existing dual compensation laws that were repealed. In addi-
tion Reserve Officers’ Training Corps Vitalization Act of 1964 (10 T.S.C.
2031(d) ) autborizes employment of retired members in Junior ROTC
programs and prescribes basis for payment to members ..o

Concurrent military retired pay and disability compensation. (See

Officers and Employees, death or injury, disability compensation,
ete., retainer pay)

Exemptions

Dual Compensation Act
Disability “as a direct result of armed conflict”

Asg it iis difficult to apply exemption to reduction in retired pay provi-
sion preseribed by see. 201(b) of Dual Compensation Act to officer of
Regular component of uniformed services retired for injury or disease
as direct result of armed conflict in Vietnam who is employed in civilian
position under U.S., due to nature of combat operations in Vietnam and
difficulty of establishing that inception of disease occurred while officer
was engaged in armed conflict, affirmative administrative finding that
‘there was direct causal relationship between disability and engagement
in armed conflict will be accepted unless unreasonable or insufficiently
supported by record, or if determination is rendered dubious by further
evidence or circumstances not considered, or unduly gives person benefit
of reasonable doubt.
Downgrading

Saved compensation

Conversion of positions between Executive and General Schedules

Upon removal of Level V position of Assistant Archivist for Presi-
dential Libraries from BExecutive Schedule and return of position to
its former GS-17 classification under General Schedule, higher compen-
sation of Level V position may not be saved to incumbent, both actions
being Presidential they are outside scope of 5 U.S.C. 5334(d), authoriz-
ing salary retention for employees who together with their positions

Page

152

T96

219
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are brought under Classification Act from some other Federal pay
system. Even if no change of position is considered to have occurred
incident to Presidential actions, situation would be within purview of
sec. 539.203 of Civil Service Regs. limiting application of 5 U.S.C.
5334(d) to case where ‘‘the employee and his position are initially

brought under the General Schedule”_.___________ _______________. __ 805
Increases

Quality increases

In accordance with Civil Service Commission instruction giving effect
to 5 U.S.C. 5335(a), which prescribes waiting period of 156 weeks in
step 7 before employee may be advanced to step 8 of his grade, and to
sec. 5336(b), which provides that quality increase is not equivalent
increase in pay within meaning of sec. 5335(a), employee advanced
on Jan. 2, 1966 to step 6 of grade G:S-13, upon receiving quality increase
on July 3, 1966 to step 7, not having received equivalent increase does
not start new waiting period to qualify for step 8. However, employee
is required to serve, not 104 weeks waiting period prescribed for step 6,
but 156 weeks prescribed for step 7, which period runs from Jan. 2,
1966, date of advancement to step 6 150
International dateline crossings

An employee who ‘“lost” a workday incident to permanent change-of-
station transfer from Honolulu to Tokyo due to crossing international
dateline is entitled to compensation for day under rule that in estab-
lishing entitlement to pay, time of place at which employee is located
is controlling under 15 U.S.C. 262. In accordance with longstanding ad-
ministrative practice, pay of employee should not be increased because
of extra time gained when traveling across international dateline in east-
ward direction—crossings in opposite directions canceling each other
out. However, any specific factual situations may be presented for con-
sideration - 233
Military personnel. (See Pay)
Overtime

Entitlement

Employees receiving premium pay

‘When employees who are receiving premium pay on annual basis under
5 U.S.C. 5545(c) (2) prescribed for irregular, unscheduled overtime,
Sunday, holiday, and night duty, are detailed to perform 12-hour shifts
of duty on Saturday, Sunday, and Monday, they may be regarded as
performing regularly scheduled overtime work entitling them addi-
tionally to overtime compensation for services performed on detail in
excess of 40 hours per week and 8 hours a day, special work satisfying
term ‘‘regularly scheduled work” used in 5 U.8.C. 5545 with respect to
night differential and defined as work which is duly authorized in ad-
vance and scheduled to recur on successive days or after specified inter-
vals. However, hours spent in traveling to site of special duty are not
compensable as overtime_ : 334
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Overtime—Continued
Training courses
Outside regular tour of duty
Prohibition
‘Wage board employees at Army depot who attended welders’ training
program in nongovernmental facility after regular tours of duty are not,
pursuant to 5 U.S.C. 4109, entitled to overtime for training periods,
notwithstanding receipt of travel expenses incident to training. The fact
that employees would have lost productive time had training not been
held after regular hours does not bring them within exception to prohi-
bition against payment of overtime while training prescribed in Fed-
eral Personnel Manual, Subchapter 6-2b, nor are employees entitled
to overtime on basis of benefit to employing agency, work-related night
courses giving employees qualification of substantial value that is trans-
ferable to other organizations. 620
Periodic step-increases
Quality increase effect
In accordance with Civil Service Commission instruction giving effect
to 5 U.8.0. 5335(a), which prescribes waiting period of 156 weeks in
step 7 before employee may be advanced to step 8 of his grade, and to
sec. 5336(b), which provides that quality increase is not equivalent
increase in pay within meaning of sec. 5335(a), employee advanced on
Jan. 2, 1966 to step 6 of grade GS-13, upon receiving quality increase
on July 3, 1966 to step 7, not having received equivalent increase does
not start new waiting period to qualify for step 8. However, empioyee is
required to serve, not 104 weeks waiting period prescribed for step 6,
but 156 weeks prescribed for step 7, which period runs from Jan. 2, 1966,
date of advancement to step 6. 150
Promotions
Effective date
Regular v. discrimination action promotions
The remedial action of retroactively promoting employee alleging racial
diserimination after employee had been promoted from grade GS-9 to
grade GS-11 without regard to complaint does not entitle employee to
higher grade salary for period prior to effective date of his regular
promotion, neither § U.S.C. 7151 nor implementing Civil Service Regs.
providing for retroactive remedial action in event of finding of discrimi-
nation. Furthermore, employee may not be paid additional compensa-
tion under “Back Pay Statute” (5 U.8.C. 5596), or on basis of retroactive
correction of administrative error, failure to timely promote employee
being neither positive adverse administrative action required for payment
under statute nor administrative error. 502
Rates
Special
To compete with private industry
Authority in § U.8.C. 5303 (a) to raise minimum rate of grade in order
to compete with private industry permits increase in any or all of addi-
tional steps of grade in view of permissive language of section, which
provides that President or his designee ‘“mey make corresponding
increases in all step rates of the salary range for each such grade” for
purposes of recrunitment or retention of well-qualified persons in posi-
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Special—Continued
To compete with private industry—Continued
tions paid under sec. 5332. The “corresponding increase’” authorized in
sec. 5303(a) means each increase is limited to not more than amount
of increase in first step rate, thus permitting different steps in grade may
be increased by different amounts 190
Removals, supensions, ete.
Back pay
Involuntary leave
Recrediting
Under 5 U.8.C. 5596(b), employee who is entitled to back pay and
other restoration benefits may not be credited with leave in amount
that would cause amount of leave to his credit to exceed maximum au-
thorized by law or regulation. Therefore, in reconstructing annual leave
account of employee separated Feb. 20, 1968 after suspension period that
was canceled, who at time of suspension May 1, 1967, had leave ceiling
of 240 hours and 290 hours of leave to his credit, leave in excess of 240
hours ceiling is forfeited and, although employee accrued 32 hours of
annual leave from Jan. 1 to Feb. 20, 1968, his lump-sum leave payment
under 5 U.S.C. 5551 (a) is limited to 240 hours, and forfeiture of leave
may not be retroactively substituted for corresponding portion of sus-
pension period 572
Deductions from back pay
Outside earnings
In excess of “back pay” due
In computing back pay due employee for improper suspension, 5
U.8.C. 5596(b), which requires deduction of any amounts earned
through other employment during period of suspension, does not con-
template daily or weekly comparison of back pay with outside earnings,
but rather total amount of outside earnings is for comparison with total
amount of back pay due employee. Therefore, employee whose outside
earnings exceeded amount he would have earned in Govt. had he not
been suspended from duty is not entitled to back pay for period of sus-
pension, notwithstanding that during suspension period, he did not have
any earnings for 6 days 672
Severance pay
Discontinuance
Reemployment of separated employee
Upon employment of separated civil service employee by nonappro-
priated funds instrumentality described in § U.8.C. 2105(c¢), severance
pay former employee i8 receiving is not required to be discontinued, pro-
visions in 5 U.8.C. 5595(d) prescribing discontinuance of severance pay
applying only when former employee is reemployed by Federal Govt.
Even though nonappropriated funds instrumentalities are integral parts
of Govt. of U.8., employees of instrumentalities are not considered em-
ployees of U.S. for purpose of laws administered by Civil Service Com-
mission and, therefore, severance pay of former employee should not be
discontinued as result of employment by nonappropriated funds instru-
mentality 2
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Wage board employees

Fringe benefits

When upon wage survey in connection with pay of temporary Fed-
eral construction workers in a particular area under 5 U.S.C. 5341, it
is found that prevailing wage rate for employees of private construction
contractors engaged in similar non-Govt. work or for Davis-Bacon em-
ployees includes costs of certain fringe benefits and it is determined
to be in public interest not to destroy area rate and also to remain
competitive in labor market, fringe benefits may be included as wage
increments along with basic hourly rate as part of overall prevailing
rate 278

Overtime

Training courses outside regular tour of duty

‘Wage board employes at Army depot who attended welders’ training
program in nongovernmental facility after regular tours of duty are
not, pursuant to 5 U.S.C. 4109, entitled to overtime for training periods,
notwithstanding receipt of travel expenses incident to training. The
fact that employees would have lost productive time had training not
been held after regular hours does not bring them within exception to
prohibition against payment of overtime while training prescribed in
Federal Personnel Manual, Subchapter 6-2b, nor are employees entitled
to overtime on basis of benefit to employing agency, work-related night
courses giving employees qualification of substantial value that is trans-
ferable to other organizations. - 620

Work in excess of daily and weekly limitations
Intermittent and part-time employees

Intermittent and part-time wage board employees, regardless of
whether 40-hour administrative workweek or 8-hour day has been estab-
lished for them, are entitled to overtime compensation at not less than
time an one-half for time worked in excess of 8 hours a day or 40 hours a
week pursuant to sec. 201 of “Work Hours Act of 1962,” amend-
ing sec. 23 of act of Mar. 28, 1934, language of sec. 23, as amended,
regarding “establishment” of regular hours of labor at not more than 8
per day or 40 per week intending only to prescribe measure as to when
regular and overtime rates of compensation are payable and not to
require formal establishment of regular hours of work.. .. _______.__ 439

CONTRACTORS

Conflicts of interest

Avoidance

Dept. of Defense Directive 5500.10 (Appendix G of Armed Services
Procurement Reg.) promulgated to avoid conflicts of interest on part of
contractors is not self-executing regulation but requires notice of its ap-
plicability in solicitation and in contract, and exercise of judgment or
discretion by contracting officer, subject to review, and, therefore, doc-
trine of @. L. Christian and Associates v. U.8., 312 F. 2d 418, may not be
invoked to give Directive force and effect of 1aw and to read into contract
mandatory clauses of ASPR that were not included 702
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Conflicts of interest—Continued

Developmental or prototype items

The fact that low bidder under invitation for Terminal, Telegraph-
Telephone system had in development of system furnished under contract
productive drawings used in preparation of applicable military specifica-
tions does not require that bidder be barred under Rule 2—“Restrictions
on Future Procurements”—of Dept. of Defense Directive 5500.10 govern-
ing conflicts of interest of contractors who furnish Govt. with engineering
or technical services in connection with initiation of new systems, pro-
grams, or specifications. Bidder not only did not furnish “complete spe-
cifications” restricted by Rule 2, but drawings obtained under production
contract awarded by competitive bidding, their use is within exception
to Rule 2 of Directive relating to “contracts for developmental or pro-
totype items.” 702
Employees

Integrity

Although as general proposition 1ack of integrity on part of individuals
of business concern who as officers, directors, or stockholders control
activities, policies, and management of concern must not always be im-
puted to concern, where president of low bidder corporation had been
found guilty of wilful failure to pay income taxes and key employee was
convicted of fraud against Govt. and sentenced, and also placed on de-
barred bidders’ list, imputing lack of integrity to corporation was proper
determination by procuring agency, absent showing determination was
not based on substantial evidence, 10 U.S.C. 2305(c) requiring award to
“responsible bidder,” term embracing personal attributes of character or
integrity as well as pecuniary ability and physical capability to perform
contract _ 769

Definition of term “integrity” in connection with Govt. contracts does
not differ from generally accepted connotation of uprightness of char-
acter, moral soundness, honesty, probity, and freedom from corrupting
influence or practice. As used in preseribing qualifications for public of-
ficers, trustees, etc., term “integrity’” means soundness of moral principle
and character in making and performance of contracts and fidelity and
honesty in discharge of trusts, and term Synonymous with probity,
honesty, and uprightness, lack of integrity on part of officials of bidder
may be imputed to bidder by procuring agency, unless administrative
determination is not based on substantial evidence demonstrating bidder’'s
lack of responsibility 769

CONTRACTS

Amounts

Award for lesser amount than solicited

Issuance of supplemental instructions to provisions of invitation per-
mitting submission of offers for quantities less than specified and reserv-
ing to Govt. right to make award on any item for quantity less than
offered at unit price offered that withdrew permission to offer less than
quantities specified in invitation did not abrogate Govt.’s right to award
contract for lesser amount at unit price offered and, therefore, award of
contract for less than total number of items originally specified is not
precluded by terms of invitation. However, to avoid submission of “all or
none” bids and reduction of competition in future, langunage of Supple-
mental Solicitation Instruction should be modified 149
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Award for lesser amount than solicited—Continued
The right having been reserved in invitation to make award on any of
ten items being solicited for quantity less than quantity offered at unit
price offered, unless offeror specified otherwise, quantity cutback prior
to award of contract to only bidder on first four of ten items solicited
was proper where procurement agency responsible for determining needs
of Govt. made award in good faith and in accordance with established
procurement procedure 267
Indefinite
Error correction
Authority granted in sec. 1-2.406—4(b) (2) of Federal Procurement
Regs. to reform contract price either upward or downward in amount
not to exceed $1,000, if as corrected amount will not exceed next lowest
bid submitted under original invitation for bids, may be applied to in-
definite quantity requirements contract and estimated guantity or quan-
tities shewn in solicitation for item or items in question used to determine
whether correction would exceed limitation. Therefore, erroneous price
on one item of bid on estimated quantities of drugs and pharmaceutical
products upon which Federal Supply Schedule contract is based - an
obvious error even though only one bid was received- may be corrected
by using agency, for to exceed limitation it would be necessary for vari-
ous Govt. agencies to order during contract period more than twice esti-
mated quantity of item 745
Propriety of evaluation
Under invitation for maximum of 3,000 floodlight sets, obligating Govt.
to purchase minimum guantity of 963 units and providing for bids to be
evaluated on basis of prices offered for minimum quantity plus 50 percent
of quantity of difference between minimum and maximum guantities—a
total of 1981.5 units Govt. may require prospective contractor to fur-
nish—and prescribing tentative delivery destination, bid prices offered
bearing reasonable relationship to actual anticipated needs of Govt.,
evaluation formula established accurate means of evaluating bids and not
unbalanced bidding situation
What constitutes
Invitation for floodlight sets requiring Govt. to purchase minimum of
963 units and obligating prospective contractor to supply up to 3,000 units
and to offer separate prices on two different types of packing on minimum
quantity and on difference between minimum and maximum guantities,
or 2,037 units—--bids to be evaluated on basis of 30 percent of each type
packing—meets requirements prescribed by par. 8—409.3 of Armed Serv-
ices Procurement Reg. for indefinite quantity procurement, notwithstand-
ing failure to advertise exact number of each type packing to be procured
under minimum quantity, regulation only requiring statement of mini-
mum and maximum quantities of item to be purchased and not of col-
lateral items such as packing.______ 563
Assignments. (Se¢e Claims, assignments, contracts)
Auction technique bidding. (See¢ Contracts, negotiation, anction technique
prohibition)

xR
(34}
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Awards

Advantage to Government

Award protested

‘When contracting officer determines under par. 2407.9(b) (3) (iii) of
Armed Services Procurement Reg. that prompt award would be advan-
tageous to Govt., and award is properly authorized by higher authority,
there is no requirement that award be held up pending decision by
U.S. General Accounting Office in accordance with par. 2407.9(b) (2)
of regulation_____ - 702

Cancellation

Erroneous awards
Cancellation at no cost to Government

Cancellation in its entirety of contract erroneously awarded to non-
responsive bidder who had failed to furnish f.o.b. origin shipping point
information is required rather than just cancellation of option directed
in 48 Comp. Gen. 593, where cancellation will pose no problem respecting
emergency need for procurement and contingent liability of Govt. under
canceled contract, in view of fact next lowest bidder is willing to pur-
chase inventory items involved in canceled contract and to hold Govt.
harmless from any liability resulting from contract cancellation, and has
demonstrated ability to meet delivery requirements that refutes contract-
ing officer’s contrary determination. Upon immediate cancellation of
entire contract, prompt award should be made to lowest bidder____.___ 689

Cancellation not required

Although negotiation procedures conducted prior to award of contract
for floating bridge sets to be delivered to Vietnam deviated from require-
ments of 10 U.S.C. 2304(g) respecting simultaneous notification of all
prospective contractors of solicitation changes and advice to low offeror
of common cutoff date for negotiations, award will not be disturbed due
to urgent need for procurement, and on basis cancellation of award
would subject Govt. to substantial termination costs. However, repeti-
tions of such deviations must be avoided and future procurements will
be scrutinized to determine compliance with par. 3-805.1(e)-—changes
notification—and par. 3-8035.1(b) —common cutoff date—of Armed Serv-
ices Procurement Reg., thus affording all offerors equal negotiation op-
portunity —— - . b8

Failure to designate in bid f.0.b. point of origin as required by invita-
tion was deviation that affected price and deviation was improperly
waived under par. 2-405 of Armed Services Procurement Reg. on basis
information was obtainable elsewhere in bid. Under so-called ‘“Christian
Doctrine”—applicable only to initially responsible bids—par. 2-201(b)
(xxxii) B prescribing that bid will be evaluated on basis of delivery
from plant at which contract will be performed was not incorporated in
invitation by operation of law to make nonresponsive bid responsive, nor
did contracting officer’s knowledge of f.o.b. point of origin have this
effect. However, in best interests of Govt., contract will not be canceled,
but quantity option should not be exercised 593

The acceptance under authority of 10 U.S.C. 2304(g) of initial low
proposals negotiated pursuant to sec. 2304(a) (10) without discussion
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Erroneous awards—Continued
Cancellation not required—Continued
with offeror from whom valve being solicited had been procured for
many years as brand name item on sole-source basis, whose allegation
of proprietary data violation was not substantiated, but whose offer was
in competitive range and only offer complying with required delivery
date, was contrary to adequate competition and accurate prior cost ex-
perience preseribed by 10 U.S.C. 2304(g) to insure fair and reasonable
prices. However, although awards will not be disturbed in view of
broad negotiation authorities under which they were made, improper
negotiation procedure under concept of “acceptance of an initial pro-
curement without discussion” should be brought to attention of procure-
ment officials 605
Contract performance status
Although coniract awarded to bidder whose bid was not in compliance
with “full and free"” competition envisioned by statute and regulations
governing procurement by formal advertising, cancellation of award
made to bidder, month before completion of 7-month delivery schedule
would serve no useful purpose where only two other bidders under in-
vitation were nonresponsive. However, entire procurement should be
carefully reviewed to preclude reoccurrence of situation__ . ____ 420
Rescission of cancellation
Cancellation of contract for diesel fuel injection assemblies that had
been awarded under invitation subject to Buy American Act on basis
low bid had erroneously been evaluated as domestic bid and was no
longer low when properly evaluated was in accord with 10 U.S.C. 2305
(¢), which requires award to be made to responsible bidder whose bid
conforms to invitation and will be most advantageous to Govt., price
and other factors considered. However, as item is needed and it is ready
for shipment due to delay in protesting award occasioned by failure to
notify unsuccessful bidders of award, cancellation may be rescinded
if contractor will meet low bid price, if not, award should be made to
bidder found low upon reevaluation of bids. Prompt notices of award
will avoid future similar occurrences 504
Delayed awards
Propriety
Block bidding on clothing and textile products, method of bidding that
quotes several basic unit prices for various quantity increments of same
material, having effect of making bid evaluation complicated and un-
necessarily delaying award of contract, situation that is not within free
and open competition contemplated by 10 U.S.C. 2305, use of invitation
limiting each bidder to one offer in order to test feasibility of prohibiting
complex offers brought about by techniques of block bids, alternate bids,
tie-in bids, and other such combination of bids which delay awards, is
not congidered improper, nor does invitation preclude award of contract
to firms submitting bid as group 372
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Awards—Continued

Protest pending

The fact that award of contract is made while protest is pending
would not violate par. 2-407.9(b) (3) of Armed Services Procurement
Reg. (ASPR), if administrative determination had been made that
prompt award will be advantageous to Govt. Therefore, where contract-
ing agency found that to postpone award would alter performance
dates of contract with consequent effect on bid price, award made prior
to resolution of protest is not invalid. However, contracting officer hav-
ing failed to give written notice of award as required under ASPR,
appropriate steps should be taken to assure future compliance with
regulation 230

Small business concerns

Propriety

Cancellation of award to second low bidder under invitation for bids
that contained small business set-aside for alteration of Veterans
Administration hospital building and award to low bidder initially
denied award for failing to acknowledge addenda that affected price
increase in space provided on bid form for number and addenda date
was proper where invitation prescribed that certified mail and tele-
graph company records would be considered acknowledgment of amend-
ment and certified mail receipt for addenda had been signed by official
of low bidder and received prior to bid opening. Therefore, receipt of
addenda having been acknowledged by method specified in invitation,
low bidder obligated to comply with its terms was entitled to award
under 41 U.S.C. 253(b) and sec. 1-2.407.1 of Federal Procurement
Regs. - 738
Bids, generally. (See Bids)
Buy American Act

Noncompliance with requirements

Determination by Dept. of Housing and Urban Development prior to
solicitation of bids by Guam Housing and Urban Renewal Authority for
low-rent housing project that certain foreign construction material could
be procured at considerable savings—at least 16 percent less than
domestic items—and waiver of Buy American requirements did not
conform to procedures established by E.O. No. 10582 for determining
whether domestic bid prices are unreasonable, Executive order con-
templating that determination of unreasonable domestic cost should be
made after receipt of bids or offers on foreign materials and comparison
of prices. However, difference between foreign and domestic prices ex-
ceeding Executive order standards, award made will not be disturbed,
but future procurement should comply with prescribed procedures___.__ 487
Construction

Public buildings. (See Public Buildings)
Cost plus

Reimbursement

Unclaimed amounts

Unclaimed wages and other obligations arising out of cost-reim-

bursable type contracts with U.S. which contractor is required to report
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Cost plus—Continued
Reimbursement—Continued
Unclaimed amounts—Continued
and pay to State authorities under escheat laws are reimbursable to
contractor, unclaimed amounts constituting part of cost of performing
contract and meeting cost-principles of par. 15-201.2 of Armed Services
Procurement Reg. Under criteria that wages or other obligations paid or
accrued are reimbursable items of cost, reimbursement to contractor
need not be postponed until unclaimed amounts are actually paid to
State under its escheat laws. However, Govt. would be entitled to recover
payments to contractor where claimants were not subsequently located
and their last know addresses are in States which do not require ac-
counting for unclaimed property after expiration of stated periods of
time. Modifies B—48063, Mar. 21, 1945
Damages
Government liability
Contractor’s property
Assumption by Selective Service System of liability for damages
to motor vehicles by registrants who when ordered for physical examina-
tions or for induction by local boards are transported in Charter Coach
Service is not precluded because System lacks express authority to con-
tract for liability, appropriations for operation and maintenance of
System providing authority to contract for travel of selectees with no
express limitation placed on such authority in appropriation acts or in
Universal Military Training and Service Act. Nor does fact that service
contracts do not expressly provide for liability preclude payment of
damage claims, terms of charter certificates furnished when service is
used incorporating into contract by reference indemnity provision of
carriers’ charter coach tariffs
Liquidated
Withholding from contract payments
‘Withholding from current contract of wage underpayments due under
two contracts for prior years, together with liquidated damages assessed
on account of violations—all contracts containing Contract Work Hours
Standards Act provision authorizing set-off from “moneys payable on
Account of work performed”—may not be retained as to wage under-
payments, no mutuality of obligation existing between collection of
underpayments by Govt. as trustee and its direct debt liability under
current contract, but set-off to collect liquidated damages was proper,
as there is mutuality of obligation between amount due for work per-
formed under latest contract and liquidated damages due on account of
wage underpayments under earlier contracts
Defense effort facilitation
Modification of conracts. (See Contracts, modification, facilitation
of defense effort)
Equal employment opportunity requirements. (See Contracts, labor stipu-
lations, nondiscrimination)
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Federal supply schedule
Multiple suppliers
Price reduction
Under Federal Supply Schedule contract for one-speed recorders
awarded pursuant to invitation soliciting bids on four speed classes,
approval as acceptable of two-speed recorder preproduction sample,
delivery of superior two-speed equipment at no additional cost to
Govt., and subsequent price reduction under terms of contract to match
price of successful bidder on two-speed recorders is not legally objec-
tionable. Even though two-speed equipment is superior to one-speed
recorder, if bidder had indicated intent to supply two-speed equip-
ment for one-speed equipment bid on, it would not have been entitled
to award at bid price higher than that offered by two-speed equipment
bidder, and it is by virtue of invitation and award that bidder may be
congidered contractor for two-speed equipment 685
Multi-year procurement
Proposed multi-year contracting for Federal Supply Service require-
ments to effect savings in repair and rehabilitation of business machines,
typewriters, and furniture, contracts to be financed by using Federal
Supply Fund and Automatic Data Processing Fund and by reimbursing
funds from fiscal year appropriations of requisitioning agencies would
violate appropriation restrictions of 41 U.S.C. 11; 31 id. 665(a); id.
T12a, and absent congressional approval, contract term must be restricted
to 1-year period. Although A-60589, July 12, 1935, permitting require-
ment contracts under fiscal year appropriations to cover 1-year periods
extending beyond end of fiscal year is not technically correct, practice
having been followed for over 30 years in reliance upon decision, there is
no objection to its continuance 497
Term contract procurement
Evaluation of bids
Establishment of weight factors to evaluate bids under invitation
contemplating requirements contract subject to maximum order limita-
tion for delivery to single destination on basis of previous procurement
experience on 71 out of 249 items of shelving classified under Federal
Supply Catalog system to be purchased, and assignment of token weight
to remainder of 249 items is realistic method of evaluation which does
not result in unbalanced bidding. Therefore, even though it would have
been preferable to evaluate bids by using f.0.b. origin prices, there is no
objection to award under solicitation, bids having been exposed and
evaluated on common basis, and fact that in future procurements, most
meaningful method of obtaining competitive prices will be used - -_ 62
Use propriety
Determination to use requirements contract to satisfy needs of Govt.
for storage and display shelving classified under Federal Supply Catalog
system—contract to be subject to maximum order limitation for delivery
to single destination—is valid determination within ambit of sound ad-
ministrative discretion where term contract conforms to criteria estab-
lished in par, 101-25.1014 of Federal Property Management Regs. and
results in overall economy to Govt., and there is no reason to anticipate
abuse of contract’s maximum order limitations and year end purchases
to avoid returning unexpired appropriations to Treasury. .. .- 62
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Incorporation of terms by reference

COhristian doctrine

Where low bid is properly held nonresponsive because bidder failed
to return several pages of solicitation for bids which contained material
and substantive provisions that affected rights and obligations of parties,
so-called “Christian doctrine” enunciated in 312 F. 2d 418—doctrine
to effect that contract clauses required by statutory regulations are
incorporated by law in contract—is not for application. Issue of bid
responsiveness is for determination prior to award and, therefore,
“Christian doctrine” relating to construction of executed contract may
not be invoked to insert conditions in bid after bid opening and before
award, and matter is for resolution under rule that in case of missing
papers intention of bidder is to be determined from bid as submitted....... 171

Dept. of Defense Directive 5500.10 (Appendix G of Armed Services
Procurement Reg.) promulgated to avoid conflicts of interest on part
of contractors is not self-executing regulation but requires notice of its
applicability in solicitation and in contract, and exercise of judgment or
discretion by contracting officer, subject to review, and, therefore,
doctrine of G. L. Ohristian and Associates v. U.S., 312 F. 2d 418, may not
be invoked to give Directive force and effect of law and to read into
contract mandatory clauses of ASPR that were not included 702
Joint ventures. (See Joint Ventures)
Labor stipulations

Nondiscrimination

“Afirmative action programs”

The so-called “Philadelphia Pre-Award Plan” to implement compliance
on federally assisted programs with equal employment opportunity
conditions of E.O. No. 11246, which does not establish standards or cri-
teria for judging compliance but instead provides for preaward confer-
ence to negotiate acceptable revision of low bidder’s initially unac-
ceptable action program is inconsistent with statutory requirements of
competitive bidding. Federally assisted programs are required to be
awarded on basis of publicly advertised competitive bidding and, there-
fore, Plan for submission of affirmative action programs should inform
prospective bidders of minimum requirements to be met by proposed
compliance program, and standards and criteria established for judging
programs 326

Service Contract Act of 1965

Contract modifications

Modification of star route service contract that is not subject to
Service Contract Act of 1965, to extend delivery routes or provide for
additional services pursuant to 37 U.S.C. 6424, or to adjust under author-
ity in sec, 6423, compensation prescribed in contract, cannot be effected
unilaterally but requiring consensual agreement of both parties to
contract, modification creates new contract, and contract should, there-
fore, incorporate provisions of act, or wage rates in effect at time new
contract is negotiated 719
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Labor stipulations—Continued
Service Contract Act of 1965—Continued
Contract term extended
‘When authority of Postmaster General prescribed in 39 U.S.C. 6407
(a) to “continue in force” for period not to exceed 6 months any contract
for transportation of mail until “a new contract is made” is exercised
to extend contracts for star route mail service that are not subject to
Service Contract Act of 1965, new contracts are not created, exercise
of authority merely operating to extend term of original agreement,
and provisions of act are not required to be incorporated to cover ex-
tended period of contract, nor new wage rates promulgated under act
imposed during limited period while new contract is being negotiated
or advertised - - 719
Minimum wage, etc., determinations
Union agreement effect
The fact that contractor may be obligated under union agreement to
pay higher or lower wage rates than those stipulated in Govt. contract
as minimum rates pursuant to wage rate determination by Administrator
of Wage and Hour and Public Contracts Divisions of Dept. of Labor
under Service Contract Act of 1965, 41 U.S.C. 351-357 (Supp. II), does
not affect either validity of rates established by contract or contractor’s
duty to comply with wage rate determination in performance of contract.
Although wage rate determinations are not reviewable by U.S. General
Accounting Office or courts, information of prevailing locality rates
should be submitted by contractor to Administrator for his consideration_ 22
A star route carrier engaged in transportation of U.S. mail pursuant
to contracts with Post Office Dept., who is required to comply with wage
rate determination, issued by Administrator, Wage and Hour and Public
Contracts Divisions of Dept. of Labor pursuant to Service Contract Act
of 1965, 41 U.8.C. 851-357 (Supp. IT), that exceeds rates payable under
union agreement is not entitled to review of wage determination. The
Service Contract Act does not provide for review by U.S. General Ac-
counting QOffice or courts, and in absence of statute so providing, damage
resulting from wage determination made pursuant to law, such as Serv-
ice Contract Act, which does not invade any recognized legal right, is
irremediable —_—— 22
Withholding unpaid wages, overtime, eto.
Mutuality of obligation requirement
Withholding from current contract of wage underpayments due under
two contracts for prior years, together with liquidated damages assessed
on account of violations—all contracts containing Contract Work Hours
Standards Act provision authorizing set-off from “moneys payable on
account of work performed’—may not be retained as to wage under-
payments, no mutuality of obligation existing between collection of
underpayments by Govt. as trustee and its direct debt liability under
current contract, but set-off to collect liquidated damages was proper,
as there is mutuality of obligation between amount due for work per-
formed under latest contract and liquidated damages due on account of
wage underpayments under earlier contracts 387
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Leases. (Sece Leases)
Modification

Facilitation of defense effort

Review jurisdiction of General Accounting Office

Although denial of relief under authority to amend or modify con-
tracts to facilitate national defense (50 U.8.C. 1431-1433) is not subject
to review, suspicion of mistake in only offer made under request for
proposals in response to urging by procurement office that was more
than 50 percent less than Govt.’s estimate and which contracting officer
failed to verify in accordance with par. 2-406 of Armed Services Procure-
ment Reg. but accepted on basis of conjectural manufacturing process
guessed at by Govt. engineer is factual finding that it is not final in
connection with any other form of relief, and contractor is entitied to
price adjustment based on audit of actual contract costs, absent proof
of what offer would have been but for error

Indefinite amounts

Authority granted in sec. 1-2.406-<(b) (2) of Federal I’rocurement
Regs. to reform contract price either upward or downward in amount
not to exceed 81,000, if as corrected amount will not exceed next lowest
bid submitted under original invitation for bids, may be applied to
indefinite quantity requirements contract and estimated quantity or
quantities shown in solicitation for item or items in guestion used to
determine whether correction would exceed limitation. Therefore, erro-
neous price on one item of bid on estimated quantities of drugs and
pharmaceutical products upon which Federal Supply Scheduie contract
is based—an obvious error even though only one bid was received
may be corrected by using agency, for to exceed limitation it would be
necessary for various Govt. agencies to order during contract period more
than twice estimated quantity of item
Multi-year procurements

Appropriation availability

Proposed multi-year contracting for Federal Supply Service require-
ments to effect savings in repair and rehabilitation of business machines,
typewriters, and furniture, contracts to be financed by using Federal Sup-

ly Fund and Automatic Data Processing Fund and by reimbursing
funds from fiscal year appropriations of requisitioning agencies would
violate appropriation restrictiong of 41 U.8.C. 11; 31 id. 665(a); il
712a, and absent congressional approval, contract term must be restricted
to 1-year period. Although A-60589, July 12, 1935, permitting require-
ment contracts under fiscal-year appropriations to cover 1-year periods
extending beyond end of fiscal year is not technically correct, practice
having been followed for over 30 years in reliance upon decision, there is
no objection to its continuance

Although General Supply Fund authorized by sec. 109 of Federal Prop-
erty and Administrative Services Act of 1949, as amended, is available
without fiscal year limitation, requirements contracts for indefinite
quantities of