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[ B-178884 }

Pay—Retired—Annuity Election for Dependents—Survivor Bene-
fit Plan—Social Security Offset

Offset of amount from annuity payable under Survivor Benefit Plan, 10 U.8.C.
1447 et seq. representing Social Security benefit payable to widow at age 62 and
widow with one dependent child must be calculated on the basis of wages
attributable to military service only, and the formula used to calculate wages
attributable to the military service may not include wages from nonmilitary
employment.

To the Secretary of Defense, April 1, 1974:

Further reference is made to letter from the Acting Assistant Secre-
tary of Defense (Comptroller), received here June 13, 1973, requesting
a decision concerning the proper method of computing the amount of
social security benefits attributable to military service for the purpose
of effecting a reduction in Survivor Benefit Plan annuities as required
under the provisions of 10 U.S. Code 1451(a), as added by Public
Law 92-425. A copy of Department of Defense Military Pay and
Allowance Committee Action No. 478 setting forth and discussing
the question was attached.

Specifically, the question presented is:

What is the proper method for computing the amount of social security
benefit “attributable to military service” for the purpose of a reduction in the
Survivor Benefit Plan (SBP) aunuities within the meaning of Section 1451 (a),
U.8.C. 10, as added by Public Law 92-425, where there are both military and
nonmilitary covered earnings?

The discussion in the Committee Action states that under the pro-
visions of 10 UN.S.C1. 1451(a), when a widow or widower reaches age
62, and there are no longer dependent children, the monthly annuity
shall be reduced by an amount equal to the amount of survivor benefit,
if any, to which the widow or widower would be entitled under sub-
chapter IT of Chapter 7 of Title 42, T.S. Code, based solely upon
service by the person concerned as described in section 410(7) (1) of
Title 42 and calculated assuming that the person concerned lived to
age 65. In the Committee Action it is also stated that the law provides
that when a widow has one dependent child, the monthly annuity shall
be reduced by an amount equal to the mother's benefit, if any, to which
the widow would be entitled under above-mentioned provisions of
Title 42 and calculated assuming the person concerned lived to age 65.

In the discussion contained in the Committee Action the follow-
ing excerpt from section 401(a) (1) of the implementing Department
of Defense regulation for the Survivor Benefit Plan is quoted:

* # * the soclal security payments based solely upon the retiree’s active mili-

tary service will be calculated using the same basic procedure used by the
Social Security Administration but will be based on an assumed earnings pattern.
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For the purpose of this calculation, the member is assumed to live to age 65 and
to have worked in soclal security covered employment only while on active duty.

The discussion indicates that the following formula applies to the
establishing of Survivor Benefit Plan annuities if the amount of re-
duction from SBP annuities is based on social security benefits attrib-
utable solely to military service:

a. Determine the aggregate amount of military social security covered earn-
ings for the period 1 Jan 1957 (or after age 21 if later) through retirement date,
including any free wage credits allowed for that period.

b. Determine the year in which the retiree would have attaived age 6.

¢. Subtract 1951 from the year in which age 65 would be attained.

d. Subtract 5 from the resuit in “c¢” above. Convert this result (years) to
months.

e. Divide the result in “a” above by the number of months in “d"” above. This
establishes the Average Monthly Earnings (AME) attributable to military
service.

f. Find the Primary Insurance Amount (PIA) for the AME, using a table
(42 U.8.C. 415) that relates AME to PIA for this purpose.

g. Reduce the SBP annuity by §214% of PIA under the “Widow’s Benefit” pro-
visions at her age 62, and by 75% of PIA under the “Mother’s Benefit” provisions.

It isnoted in the Committee Action that in instances where the mem-
ber had Social Security covered earnings only on military service the
aforementioned method for calculating the reduction seems proper.
However, it is pointed out, that when both military and nonmilitary
covered earnings are involved the question arises as to whether that

method of computation is consistent with the intent of Public Law
92-425.

The discussion indicates that another method of calculating the
reduction when both military and nonmilitary covered earnings are
involved could be used and under this method military wages are con-
sidered to be additive for the specific purpose of determining the reduc-
tion of the Survivor Benefit Plan annuities. The method proposed is as
follows:

a. Obtain the amount of the social security benefit PIA for the total earnings
and the included coverage.

b. From the SSA table, determine the AME for total earnings. Note that this
total earnings include both military and nonmilitary earnings.

¢. From DOD source determine the military earnings.

d. Increase the years of coverage to age 63 in accordance with Section 1451 of
U.8.C. 10, to determine the divisor. Convert years to months.

e. Divide “¢” by “d” to determine the AME attributable to military service.

f. Subtx:act “e”, the AME due to military service, from “b” the AME due to
total earnings. This will be the AME due to nonmilitary earnings.

g From the SSA tables, determine the social security benetit PIA for “£"

h. Subtract “g” from the PIA for member alone determined from the AME in
“b:” This is the PIA due to military earnings.

R Reduce the SBP annuity by the applicable percentage of the military earn-
ings PIA (“h”).

The discussion in the Committee Action states that by using this
latter method of calculating the reduction in the annuity, such a redue-
tion would be less than it would be by use of the former method. Fur-

ther, it is claimed that since the computation is for the purpose of
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calculating a deduction from a benefit rather than a benefit itself, use
of the former method would cause a higher proportionate deduction
which in effect would be opposite to the intent of social security of
providing higher benefits for lower wages. It is further claimed that
when the first method is used in the cases where both military and non:
military covered wages are to be considered, it seems to create an ii-
justice to the widow, whereas the latter method is more in line with
the intent of the law providing the widow with maximum benefits for
which the retiree paid.

In the Comnittee Action it is emphasized that social security pay-
ments to the survivors are not affected by the above and that full bene-
fits will be paid by the Social Security Administration on total wages,
both military and nonmilitary. It is also indicated that the deduction
made by the military from the survivor’s annuity under the Plan are
simply droppage and are not provided, nor should they be provided
to the Social Security A dministration.

Section 1451 (a) of Title 10, U.S. Code, provides in part that where
a widow or widower reaches age 62, or there is no longer a dependent
child, whichever occurs later, the monthly annuity shall be reduced
by an amount equal to the amount of the survivor benefit, if any, to
which the widow or widower would be entitled under the Social
Security system based solely upon the service of the member concerned
in the uniformed services and calculated assuming that persons lived
to age 65.

As we understand the formulas as presented in the Committee
Action, the first formula referred to calculates the Social Security off-
set to the Survivor Benefit Plan on the basis of military covered earn-
ings only and the assumption that a member lives to age 65. The
other formula referred to in the (‘ommittee Action calculates the
Social Security offset to the Survivor Benefit Plan by using the mem-
ber’s total earnings covered by Social Security and reducing this figure
to arrive at the military covered carnings.

We believe that congressional intent concerning the manner in which
the Social Security offset is to be determined for the purposes of 10
U.S.C. 1451(a) is clearly expressed in the legislative history of the
act.

In House Report No. 92-481, September 16, 1971, to accompany
H.R. 10670, which eventually became Public Law 92-425, it is stated
on page 14 that:

The determination of the portion of the Social Securlty benefit to the widow
at age 62 which is attributable to her husband’s active military serviee assumes
that the military retiree had no employment covered by Seelal Seecurity subse-
gquent to military service and that he Uved to age 65, This 18 the most favorabley
way that eonld be devised for determining the perecntage of Soelal Seenvity
ntteibutable te military serviee, * * # Sineo Soeinl Sceurlty benefits are redueed
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somewhat by all the years after the initial year of coverage in which there are
no earnings * * * the assumption that there is no covered employment following
military retirement will lower the relative value of the Social Security attribus-
able to military service and, in turn, result in the lowering of the offset from the
widow’s Social Security payments.

In the great majority of cases the military retiree works subsequent to active
military service; and in the great majority of instances where the retiree con-
tinues to work the employment is covered by Social Security. * * *

Howerver, the Committee has chosen to use the most generous formula for
determining Social Security widow’s benefits attributable to the spouse’s military
service to be assured that military annuities will not be reduced because of
Social Security earned outside government service and to assure that a widow
will receive at least 535 percent of the man’s military retired pay.

And on page 15 of that report it states:

There is no reduction in the Social Security benefits that may have been
earned as fhe result of the husband’s employment in his post-retirement
years * ® * It cannot be overemphasized that the only Social Security payments
which are taken into account in this integration of benefits are the payments to
the widow based on her husband’s Social Security earned while he was on active
Quty in military service.

Similar statements were made on pages 30 and 31 of Senate Report
No. 92-1089, September 6,1972, to accompany S. 3905.

An additional definitive statement concerning the calculation of
the Social Security offset attributable to military service is set forth
on page 53 of the aforementioned Senate Report as follows:

Social security payments considered in determining the amount of the offset
from the annuity are calculated using two assumptions :

(1) That the member lived until age 63.

(2) That the member’s only social security covered wages were those re-

ceived from a uniformed service.

The House of Representatives recognizing that other definitions could be em-
ployed, found that this definition, alone, (1) would assure that military annuities
would not be reduced because of social security earned outside of government
service and (2) would further assure that a widow will receive at least 5 percent
of retired pay. It also avoids complicated administrative problems.

In light of the foregoing, there appears to be little doubt that there
was no congressional intent to have the Social Security offset be deter-
mined by use of a formula which interjects a member’s total earnings,
both military and nonmilitary, into the caleculation.

Accordingly, it is our view that section 1451(a) of Title 10, T.S.
Code, and its legislative history require that the amount of the redue-
tion from the Survivor Benefit Plan annuity 'which represents the
Social Security henefit be calculated solely on the basis of a member’s
wages attributable to military service, without consideration of any
Social Security covered wages attributable to nonmilitary service.

Furthermore, we invite your attention to the fact that the Survivor
Benefit Plan is intended to be comparable to the Civil Service survivor
annuity plan from the point of view of the percentage of costs attrib-
utable to the participants and to the Government. Also for considera-
tion is the faet that the Surviver Benefit Plan by design is intended
to provide 55 percent of a deceased member’s retired pay to his widow
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during the gap years before age 62 when the widow is not entitled to
Social Security and to assure that after age 62 both the military retired
pay and the Social Security benefits will at least equal 55 percent
of the member’s retired pay. See page 15 of House Report No. 92-481,
September 16, 1971.

In view of this, we see no merit to the contention that an injustice
is created by using a formula for computing the offset based solely
on wages attributable to military service.

[ B-179929 ]

Bidders—Waiver of Misdescription—Execution—Revival of Bid

Bidder's execution of a waiver of misdescription in a solicitation upon ageney’s
request after the bid expired may be viewed as a revival of the bid. Since all
other bids were rejected, Government may accept the revived bid rather than
readvertise if such action is in Government’s best interest.

In the matter of Surplus Tire Sales, April 2, 1974:

Bids in response to sales invitation No. 31-4003 issued by the De-
fense Property Disposal Service for hardware fittings and specialties
were opened on August 16, 1973, and Surplus Tire Sales (Surplus
Tire) was high bidder on items 169, 170, and 174. It had, however,
limited the period within which its bid could be accepted to 10 cal-
endar days. Surplus Tire contends that prior to expiration of the bid,
it was contacted by phone by the contracting officer, notified of a 1mis-
description relating to itemn 170 and asked to execute a waiver accepting
item 170 as it was constituted. The bidder alleges that it was also re-
quested to extend its offer until award couv'd be effected, which it orally
agreed to do. The bidder thereafter received by mail a waiver pur-
chase form dated August 29, 1973, which it signed and dated Sep-
tember 5, 1973.

The contracting officer has reported that he first contacted Surplus
Tire by telephone on August 28, which was after expiration of the
bid, and that at the time of this contact he was not aware that the bid
had expired. In this connection we note that the bidder's first letter
of inquiry, dated September 22, 1973, and addressed to the sales con-
tracting officer, indicated that the above-described telephone con-
versation took place “on or about August 29, 1973.” In its protest to
this Office the protester has stated in one instance that the telephone
conversation occurred on August 21 and in another correspondence
a date of August 23 is referenced. However, the record of telephone
calls placed by the contracting officer for the period August 1 to Sep-
tember 7, 1978, shows that two telephone calls were placed to Surplus
Tire on August 28, 1973. We have no record before us of any contact

$59-254 O - 74 - 2
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between Surplus Tire and the contracting officer prior to August 28,
and thus must conclude that its bid expired prior to any contact be-
tween the parties.

Surplus Tirve further contends that attached to the waiver purchase
form which it received on or before September 5, 1973, was the follow-
ing handwritten note:

Mr. Schwartz:

Award will be made upon receipt of letter from you extending bid acceptance
period. Removal date will be adjusted accordingly.

Surplus Tire acknowledges that it did not send such a letter to the
contracting officer although it did sign and return the waiver form. It
also believes that its bid was effectively extended, or reinstated. by
return of the waiver form. Thereafter, upon its inquiry of Septem-
ber 22, 1978, to the contracting officer, it was notified that “since an
extension of your bid acceptance time was never received, an award
may not be made inasmuch as the bid became invalid upon expiration
of your 10-day bid acceptance time.”

We understand that all bids were subsequently rejected on the items
in which Surplus Tire is interested and that the Defense Property
Disposal Service intends to readvertise these items at a later date.

In order for acceptance and award to take place, the GGovernment
must have in its possession a responsive and viable bid. However, this
is not to say that in proper circumstances the Government may not
choose to accept a bid, once expired. which has subsequently been re-
vived by the bidder. A limitation set by the bidder on the time in which
its bid may be accepted serves to benefit the bidder in markets where
there are frequent fluctuations in price or product demand. Expiration
of the acceptance period enables the bidder, if it desires, to refuse to
perform any contract awarded to it thereafter and deprives the Gov-
erniment of any right to create a contract by acceptance action. None-
theless, the bidder may waive an aceeptanee time limitation, before or
following expiration of the acceptance period, if it is still willing to
aceept an award on the basis of the bid as submitted. 46 Comp. Gen.
371, 873 (1968) ; 42 id. 604, 606 (1963) : B-143104, November 25, 1960,
However, the bidder may not by such action compel the Government
to accept its bid. Since the Government would not have been able to
compel the bidder to extend its acceptance period bevond the stated
nwnber of days, it does not appear entirely inequitable that the bidder
cannot force the Government to do so. 48 Comp. Gen. 19,22 (1968).

In our opinion it is apparent from Surplus Tire's execution of the
waiver form that it intended to extend the life of its bid. Otherwise, the
waiver would have been meaningless.

However, as we noted above, the contracting officer is not. compelled
to make award to Surpius Tire unless it is clearly in the best interest of
the Giovernment to do so.
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This Office recognizes that the authority vested in the contracting
officer to reject any or all bids and readvertise is extremely broad, and
we will ordinarily not question his action. See 49 Comp. Gen, 244, 249
(1969). In exercising such authority, the contracting officer must not
act in a manner which would compromise the integrity of the competi-
tive bidding system. As was stated by the Court of Claims in M assman
Construction Company v. United States, 60 F. Supp. 635, 643, 102 Ct.
Cl. 699, cert. dended 325 U.S. 866 (1945) :

To have a set of bids discarded after they are opened and each bidder has

learned his competitor’s price is a serlous matter, and it should not be permitted
except for cogent reasons.

Consistent with the policy set forth in the Massman case, subpara-
graph (a) of section 1-2.404-1 of the Armed Services Procurement
Regulation provides that in order to preserve the integrity of the
competitive bid system, after bid opening award must be made to that
responsible bidder submitting the lowest responsive bid “unless there
is a compelling reason to reject all bids and cancel the invitation.”
The principal expressed therein and in the Massman case equally
applies to surplus sales. 49 Comp. Gen. 244, 249 (1969).

Moreover, in 46 Comp. Gen. 371, 874 (1966), we upheld the contract-
ing officer’s decision to allow the bidder to waive the expiration of its
bid acceptance period, and expressed our opinion that the alternative
procedure left open to the contracting officer, i.e., of canceling the IF'B
and readvertising the procurement, was not proper in that expiration
of the bid in that case did not constitute a “compelling reason” to reject
all bids and cancel the invitation, especially in light of the harm that
would be caused to the bidder by exposure of its bid.

In 42 Comp. Gen. 604, supre, we held that the low bidder should
not be permitted to revive its expired bid. In that case the next low bid
was available to the Government and was reasonable as to price. In
those circumstances we concluded that it would be unfair to the
second low bidder, who had oftered the Government a longer bid
acceptance period than the low bidder, to permit the low bidder to
revive its bid. In the case at hand, however, the question of relative
fairness to the bidders does not arise. Here Surplus Tire submitted the
only acceptable bid for the items involved and therefore other bidders
who may have offered a longer acceptance period are not unfairly
prejudiced by reinstatement of the only acceptable bid.

From the record before us it appears that cancellation and readver-
tisement of the items would not be in the Government’s best interest.
In this connection we note that waiver of the misdescription requested
by the contracting officer and executed by the bidder was authorized
only in the instance of a minor misdescription that reasonably could
not have affected competition, if the cost of cancellation of the item and
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its readvertisement would not be in the best interest of the Govern-
ment., We find nothing in the subsequent facts presented to us that
would constitute a cogent or compelling reason for permitting cancel-
lation and readvertisement of items 169, 170, and 174, However, should
the market value of these items have so changed that the Government
feels cancellation and readvertisement would be in its best interest, then
we would not object to that determination. On the basis of the record
before us, however, we feel that the Gevernment’s interest would be
better served by aceeptance of the bids than by cancellation and
readvertisement.

[ B-179189 ]

Quarters Allowance—Temporary Duty—Between Completion of
Basic Training and Permanent Duty Assignment

An enlisted member without dependents in pay grade E-4 (less than 4 years'
service) or below while performing temporary duty between the date he
completes basic training and the date he receives orders naming a permanent
duty station to which he will report on completion of temporary duty is not in a
travel status and is entitled to basic allowance for guarters when Government
quarters are not available to him while serving at the place of performance of his
basic duty assignment, which may be regarded as his permaunent station for this
purpose.

To the Secretary of Defense, April 3, 1974:

Reference is made to letter of July 11, 1973, from the Principal
Deputy Assistant Secretary of Defense (Comptroller), with en-
closure, requesting a decision as to whether an enlisted member with-
out dependents, in pay grade E—4 (less than 4 years’ service) or below,
1s entitled to basic allowance for quarters when Government quarters
are not available for assigmment to him while performing temporary
duty between the date he completes basic training and the date he
receives orders naming a specific permanent duty station to which he
will report upon completion of temporary duty. The question is dis-
cussed in Committee Action No. 487, Department of Defense Military
Pay and Allowance Committee, a copy of which was enclosed with
the Principal Deputy Assistant Secretary’s letter.

The Committee Action indicates that the Navy Area Audit Service
Washington has issued audit exceptions against basic allowance for
(quarters payiments made to enlisted members in the aforesaid eategory.
The basis for these exceptions was that the members were in a travel
status between permanent duty stations and were not entitled to basic
allowance for quarters under 37 TU.S. Code 403(f) and Rule 13,
Table 8-2-3, Department of Defense Military Pay and Allowances
LEntitlements Manual (DODPM).
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Additionally. we are informed as follows :

It is the Committee view that a member in this category is not in a ‘“travel
status” at the station where he is performing temporary duty, because that
station is his only designated post of duty. 39 Comp. Gen. 511. Hence, 37 U.S.C.
403 (f) and Rule 15, Table 3-2-3, DODPM, have no application in the circum-
stances. Since the station to which he is assigned for temporary duty is the
member's “permanent station” for pay and allowances purposes, he is entitled to
basic allowance for quarters while at that station if Government quarters are
not available for assignment to him. Compare 48 Comp. Gen. 490.

In accord with 37 T.S.C. 403, under the provisions of Rule 1, Table
3-2-3, DODPM, members without dependents, entitled to basic pay,
who are assigned to a permanent station accrue basic allowance for
quarters if Government quarters or housing facilities are not assigned.

Further, basic allowance for quarters does not accrue after date
of departure from old station for members in pay grade E-4 (less
than 4 years’ service) or lower, in a travel status on permanent chauge
of station, including leave en route and proceed time. Rule 15, Table
3-2-3, DODIPM.

Paragraph M3030-1 of the Joint Travel Regulations (JTR), pro-
vides that “Members are entitled to travel and transportation allow-
ances as authorized in accordance with existing regulations, only
while actually in a ‘travel status’. They shall be deemed to be in a
travel status while performing travel away from their permanent duty
station, upon public business, pursuant to competent travel orders
¥ % *7 [Ttalic supplied. ]

Paragraph M1150-10a of the JTR defines the term “permanent
station” as the post of duty or official station to which a member is
assigned or attached for duty other than temporary duty or tempo-
rary additional duty. The term “permanent station” for the purpose
of travel and transportation allowances has consistently been applied
as having reference to the place where the member’s basic duty assign-
ment is performed (38 Comp. Gen. 853 (1959) ; 41 id. 726 (1962) ; 44
id. 670 (1965) ; 48 id. 490 (1969)).

Where a member is ordered to active duty from his home, and as-
signed to temporary duty upon completion of which he is to receive
a further assignment, he may not be considered as being away from his
designated post of duty so as to be entitled to per diem allowance, the
place at which he is serving constituting his only designated post of
duty and, therefore, while so serving he would not be traveling away
from his permanent station, See 39 Comp. Gen. 511 (1960).

Consequently, a member initially assigned to a station for basic
training, who after completion of such training performs duty at
that location pending the receipt of orders designating a specific
duty station to which he will report, is not in a travel status and,
therefore, is not entitled to per diem allowance.
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In such eircumstances, in the absence of Government quarters avail-
able for assignment to the member during the period subsequent to
basic training, basic allowance for quarters may be afforded to the
member who is serving at the place of performance of his basic duty
assignment, which may be regarded as his permanent station for this
purpose.

Accordingly, your question is answered in the affirmative.

[ B-180053 ]

Contracts—Specifications—*“New Material” Clause—Exeeption—
New, Unused Surplus

Under solicitation that called for furnishing new manufactured airceraft solenoid
valves bhut contained provisions under which surplus dealers could participate,
rejection of proposal offering to furnish new former Government surplius valves
was proper in view of the faet that the valves needed replacement of rubber
“O” rings wkhich constitutes refurbishment and would therefore require per-
formance retesting that neither agency nor offeror was in a position to perform.

In the matter of D. Moody & Company, Inc., April 4, 1974:

On July 17, 1973, request for proposals (RFP) No. F41608-74-R-
R038 was issued by the Directorate of Procurement and Production,
San Antonio Air Materiel Area, Kelly Air Force Base, Texas. The
RFP requested offers for furnishing 43 aircraft solenoid valves, FSN
2915-814-4439, Padway Aircraft Products, Inc., P/N 20651 or General
Dynamies Corp. P/N 8-00964-1. These valves were to be used in fuel
transfer in the No. 3 fuel tank of the F-106. While the RFP called for
furnishing new manufactured equipment, it contained provisions
under which surplus dealers could participate. The solicitation eon-
tained the following pertinent provisions:

C-39. NOTICE TO OFFERORS: (See Provision in Section B entitled “Surpins
Material.”)

{2) This solicitation has been prepared to include terms and conditions which
contemplate furnishing new maufactured items to the Government. In the event
new, unused, surplus material is offered in response to this solicitation, the of-
feror mus: notify the Procuring Contracting Officer (PCO). in writing, separate
from the contractor's offer, within a minimum of ten calendar days prior to the
offer opening date so the PCO may consider amending the terms and conditions
of the solicitation to include provisions for the purchase of surplus material.
Offers of surplus material where the PCO was not notified at least ten calendar
days prior to offer opening date may be considered nonresponsive and may not
be considered for award.

¥ ® = ] b L d ]

B-£8. SURPLUS MATERIAL: (See Provision in Section C entitled “Notice to
Offerors”. {sic])

Concuarrent with the notification to the PC(Q that surplus material is being
offered, the offeror will provide the following certificate (If the material being
offered is former Government surplus. this certificate must be provided in addi-
tion to the information required in ASPR 1-1208, Government Surplus) :

The undersigned hereby certifies that the material to be furnished in response
to solicitation (insert solicitation number) was manufactured by the origi-
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nal design manufacturer (and/or) his approved source. (Indicate quantifies
of each manufacturer.) [sic] This material is new, unused, meets applicable
specifications, and is offered without rework or refurbishment of any
kind. The undersigned further certifies that no changes have been made
to the materials being offered. * * *

The opening date for the proposals was August 16, 1973, Three
offers were received at the following unit prices:

D. Moody & Co., Inc. $89. 80
Alamo Aircraft Supply, Inc. (Alamo) 105. 00
Padway Aircraft Products, Inc. (Padway) 115. 49

In its letter offer of August 10, 1973, Moody stated:

This bid submitted in response to Invitation for Bid F41608-74-R-R038, open-
ing August 16, 1973, acknowledges and includes our acceptance of all terms and
conditions stated therein.

Offer 43 ea. 2915-814—4430 Valve Solenoid, P/N 20651 at $89.80 ea. new surplus
in the original pack dated 11/61, Contract No. AF01(601)38747. Obtained from
AF Surplus approximately Qctober 1969.

Terms net 30 days.

Delivery according to “Required” schedule.

Terms and conditions current BOA acceptable.

Moody’s proposal was rejected because (1) it did not comply
with the solicitation provisions pertaining to the 10-day written notifi-
cation by the offeror where it was offering new surplus and (2) its
offer was for “new surplus in the original pack dated November 1961”
which required the replacement of the original rubber “0” rings because
of the age of the synthetic rubber materials.

In this connection, the Air Force reports that Moody’s proposed
replacement of the rubber “0” ring constitutes refurbishmert of
the equipment which is prohibited by the provisions of paragraph
B-29 of the RFP. (The record indicates that Alamo’s proposal also
was rejected because the equipment it offered would require repiace-
ment of similar components.)

On October 11, 1973, contract No. F41608-74-C~1051 was, therefore,
awarded to Padway.

Although the record indicates that Moody did not comply with the
solicitation provisions pertaining to the 10-day written notification, it
appears that the primary reason for rejection of its offer was that
it offered surplus valves which required replacement of the rubber
“0” rings. In this regard, we have been informally advised of the
steps necessary to replace the rubber component in question. Though
it appears that the valve disassembly and “0” ring replacement proe-
cessos are simple to accomplish, the reassembly of the valve to a
0025-1nch toleranee required by the Adr Foree would seem to be signifi-
eantly more difficult. By the very nature of the item and beeause of
exacting performanee requirements, precise tests are required of even
new parts, It would appear, therefore, to be quite reasonable to require
retesting of all such eritical items where there existy the pessibility that
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the part’s performance level, within an acceptable range when manu-
factured, may have been reduced by the replacement operation. Past
reassembly problems alone would seem to warrant such present and
future scrutiny.

Since the agency (1) does not have the facilities available to test
the valves in question and (2) doubts that surplus dealers, such as
Moody, are likewise in a position to perform such a function, we can
see no objection to its rejection of Moody's offer of refurbished
material.

We would, however, suggest to the Air Force that it consider
anending the provisions of clause B-29 to allow for the acceptance of
offers of reworked and refurbished material /f that material has
been certified (by means of adequate performance testing) to essen-
tially equal the performance of newly manufactured material of
the same exact type.

[ B-173815

Compensation—~Wage Board Employees—Coordinated Federal
Wage System—Compensation Adjustments

TUpon conversion to the Federal Wage System under Public Law 92-392, which
established a uniform rate of 714 percent night shift differential for second
shift workers, employees who had previously received 10 percent night shift
differential would not suffer reduction of basic pay but would be entitled to
receive the higher differential under new pay scale until reassigned to other
duties not involving night work, or until entitled to higher rate of basie pay
than retained rate by reason of wage schedule adjustment, higher premium
pay, or any other action in the normal operation of the System.

In the matter of night pay for Defense Mapping Agency Hydro-
graphic Center employees, April 5, 1974

There is before our Office the question of the proper pay rate for
Mr. Kenneth G. Taylor, an Engraver (Lithographic) with the De-
fense Mapping Agency Hydrographic Center in Suitland, Maryland,
upon conversion from the Coordinated Federal Wage System to the
Federal Wage System effective November 26, 1972, established by
Public Law 92-392, 5 TU.S. Code 5341.

The information in our file shows that Mr. Taylor is paid under
the Lithographie and Printing Plant Wage Schedule for the Wash-
ington, D.C. area. This is a 84-grade schedule with three step rates
at each grade. Immediately prior to November 26, 1972, Mr. Taylor
was at grade 23, step 8, of that sechedule. The pay applieable in that
position consisted of a $6.73 per hour day rate plus a night shift
differential (NSD) of 10 percent making a total hourly rate of 87.40.

The amendments made by Public Law 92-892 became effective with
respect to Mr. Taylor on November 26, 1972, the same date as the
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application of a new Lithographic and Printing wage schedule. The
principal effect of the act insofar as Mr. Taylor was concerned was
the establishment of a uniform 714 percent NSD for second shift
work.

In implementing the two changes which became effective Novem-
ber 26, 1972, the Defense Mapping Agency initially gave Mr. Taylor
the benefit of the old 10 percent NSD rate in computing his pay under
the new wage schedule. This resulted in his pay being fixed at the
rate of $7.81 per hour—$7.10 basic rate plus 10 percent. Later the
agency determined that it had incorrectly applied the 10 percent rate
to the rates which took effect on November 26 and that the 7% percent
rate prescribed by Public Law 92-392 which became effective that
day should have been applied. Accordingly, Mr. Taylor’s pay rate
was reduced to $7.63 per hour effective November 26, 1972.

The House of Representatives Committee on Post Office and Civil
Service when considering Public Law 92-392 was aware that certain
wage board employees were receiving pay differentials for second
and third shift work which were in excess of the shift differentials
specified in the act. On the other hand, many wage board employees
were receiving shift differentials which were lower than those specified
in Public Law 92-392. Prior to Public Law 92-392 such shift differ-
entials were dependent upon the prevailing custom of each labor
market area. It was the Committee’s intent to establish uniform
shift differentials which would apply to all prevailing rate employ-
ees regardless of their geographical areas of employment. In so
doing, however, the Committee recognized that certain employees
could suffer a reduction in pay. To remedy this problem, section
9(a)(2) of Public Law 92-392 (5 U.S.C. 5343 note) provides as

follows:

(2) In the case of any employee described in section 2105(¢), 5102 (c¢) (7), (8),
or (14) of title 5, United States Code, who is in the service as such an em-
ployee immediately before the effective date, with respect to him, of the amend-
ments made by this Act, such amendments shall not be construed to decrease
his rate of basic pay in effect immediately before the date on which such
amendments become effective with respect to him. * # *

Further subsection 9(a)(1) of Public Law 92-392 provides in
pertinent part:

Except as provided by this subsection, an employee’s initial rate of pay on
conversion to a wage schedule established pursuant to the ammendments made
by this Act shall be determined under conversion rules prescribed by the Civil
Service Commission. * & #

The Civil Service Commission has determined that a prevailing rate
employee who, prior to the enactment of Public Law 92-392, regu-
larly received a shift differential that was higher than that specified
in the act would be entitled to receive the higher differential under
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the new pay scale until such time as he was reassigned to other duties
not invelving night work, or until entitled to a higher rate of basic
pay than the retained rate by reason of a wage schedule adjustment,
higher premium pay, or any other action in the normal operation
of the Federal Wage System.

A report from the Commission advises us that under its regula-
tions for implementing Public Law 92-392 it believes that the 10
percent NSD should have been applied to the new rate which became
effective November 26, 1972, and that employees should have retained
that rate under the rules prescribed. Thus, the Commission believes
that the original action taken by the Defense Mapping Agency was
correct and should not have been rescinded.

We recognize that Mr. Taylor would not have suffered a decrease
in his aggregate rate of basic pay had the Defense Mapping Agency
applied the 7% percent NSD) rate on November 26, 1972, when the
wage rates were increased.

On the other hand the CSC apparently considers that the savings
provision in section 9(a) (2) of the act applies not only to prevent
a reduction in aggregate basic pay but also to preclude a reduction
in the 10 percent night differential which under 5343 (f) is a part of
basic pay. In view thereof and of the broad authority of the Civil
Service Commission to issue regulations for the implementation of
Public Law 92-392 as contained in section 9(a) (1) of that act we
need raise no objection to the view taken by the Commission with
respect to the matter. Althongh the Commission’s regulations in that
regard are not entirely clear, the Commission’s interpretation of its
own regulations and its advice as to the intent of those regulations
are entitled to great weight in the consideration of claims arising
thereunder. Accordingly, we consider that employces receiving night
differential under the Lithographic and Printing Plant Wage Sched-
ule for the Washington, D.C. area should have had their pay rates
adjusted on November 26, 1972, on the basis of the higher night
differential rates applicable the day before the provisions of Public
Law 92-392 took effect.

We have been advised that the schedule adjustment which was ef-
fected November 25, 1973, produced a new basic rate including night
differential of $8.05 for Mr. Taylor ($7.49 scheduled rate at WP-23/3,
plus a 714 percent NSD). At this point, his retained rate would ter-
minate under the Civil Service Commission regulations.

Mr. Taylor’s compensation and the compensation of employees simi-
larly situated should be computed in accordance with the foregoing
and necessary adjustments made.
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[ B-177604 ]

Property—Public—Damage, Loss, etc.—Measure of Damages—
Value of Item

The deduction by the Government of the full value of goods damaged in transit,
and the subsequent denial of a claim for the amount deducted by the General
Accounting Office is sustained where the contract of carriage is complete and
unequivocal on its face as to the contracted rate, and where the contracted rate
was the only one available to the Government.

In the matter of O.K. Trucking Company, April 8, 1974:

The O.K. Trucking Company (O.K.) transported on May 6, 1971,
a truckload shipment described on Government bill of lading (GBL)
No. F-5371835 as 2,045 pieces of “FREIGHT ALL KINDS & FOOD-
STUFFS FROZEN” from Chicago, Illinois, to Chillicothe, Ohio.
O.K. acknowledged on the bill of lading that the shipment was
received in good condition when presented at origin and the admin-
istrative office shows that it was received in damaged condition when
delivered at destination. The administrative office notified O.K. of the
number of cartons of drugs damaged and demand was made for their
invoice cost of $1,091. Upon O.K.’s failure to refund the amount
claimed, it was collected by administrative deduction.

O.K. contends that the extent of its liability is limited to $.50 per
pound for the 96 pounds of the drug delivered damaged and unusable,
or $48, rather than for the actual value of the drugs. By letter of
April 26, 1973, from the Transportation and Claims Division, United
States General Accounting Office, O.K.’s claim for the amount admin-
istratively deducted was denied.

O.K. submitted to the Government a tender or offer (I.C.C. No. 28)
to transport freight all kinds and frozen foodstuffs at a rate of $1.10
per hundred pounds, with a minimum weight of 40,000 pounds per
vehicle used. O.K. states that item 15 of its tender incorporates by
reference the rules of National Motor Freight Classification A-11,
MF-I.C.C. 13 (NMFEFC A-11) and that NMFC A-11 provides a re-
leased valuation of $.50 per pound for drugs or medicines.

Tenders, such as I.C.C. 28, which was applicable at the time of the
transportation movement, are rate quotations made to the United
States under section 22 of the Interstate Commerce Act, as amended,
49 U.S. Code 22, made applicable to motor carriers by 49 U.S.C. 317
(b), and are continuing unilateral offers to perform transportation
services at named ratings or rates subject to the terms and conditions
named therein. See C. & H. T'ransportation Co. v. United States, 436
F. 2d 480, 481; 193 Ct. Cl. 872 (1971). The offer ripens into an agree-
ment or contract when accepted by the Government by making any
shipment under its terms.



748 DECISIONS OF THE COMP;I‘ROLLER GENERAL; 163

OXK. offered in I.C.C. No. 28 to transport freight all kinds and
frozen foodstuffs at a specific rate and specific minimum weight. When
OX. issued the bill of lading prepared by the Government, the offer
ripened into a contract of carriage which appears complete and un-
equivocal on its face because the rate the parties contracted for is
specifically stated and it is not necessary or appropriate to go beyond
the face of that contract for the applicable rate. O.K.’s tender, like
most tenders involving freight all kinds, does not contain a list of
excepted commodities; it therefore appears that it was O.K.’s inten-
tion to transport all commodities, without exception, at the one stated
rate and to assume on those commodities its full common law liability.

Only by granting its customers a fair opportunity to choose between
higher or lower liability by paying a correspondingly greater or lesser
charge can a carrier lawfully limit recovery to an amount less than the
actual loss sustained. New York, N.H. & H.R.R. v. Nothnagle, 346
U.S. 128, 1385 (1953). The decisions in this area are based on the
premise that the shipper should receive consideration in the form of a
lower rate for the correspondingly greater risk of loss that he must
bear. Here, the parties contracted for one specific rate, and this rate
was the only one offered to the Government.

O.K. states that item 15 of its tender incorporates by reference the
rules of NMFC A-11, and that it provides a released valuation of $.50
per pound for drugs or medicines. However, there is nothing in the
rules of NMFC A-11 relative to released valuation. While item 60002
of NMFC A-11 makes the transportation of certain drugs or medicines
subject to released valuation when properly agreed to and noted on
the bill of lading, there is nothing on GBL No. F-5371835 to indicate
the Government agreed to the application of released valuation on the
shipment.

O.K. further states that language in the €. & H. case, supra, supports
its contention that the provisions of Condition 5 on the back of the
Government bill of lading operate to limit O.K.’s liability to a released
valuation of $.50 per pound.

The language in 0. & H. referred to is this:

It should be mentioned here that if the rate under Item No. Y87 of Tariff No.
2-G for the shipment involved in Case No. 373-65 had been lower than the rate
prescribed in Tender No. 100-L for such shipment, then the Item 187 rate, together
with the ancillary released value limitation in that item, would have heen ap)li-
cable to the shipment, This would have been so in view of a standard condition
which was contained in the government bill of lading covering this shipment and
which stated as follows :

5. This shipment is made at the restricted or limited valuation specified
in the tariff or classification at or under which the lowest rate is available,
unless otherwise indicated on the face hereof.
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For the purposes of explanation we quote the two paragraphs fol-
lowing those relied on by O.K.:

The purpose of the quoted condition was to obtain for the Government the low-
est available rate, even if the lowest rate was available only upon the basis of a
released value. However condition 5 did not come into operation with respect to
the shipment involved in Case No. 378-65 because the released-value rate quoted
in Item No. 187 of Tariff No. 2-G ($6.91 per hundred pounds) was not lower
that the rate quoted in Tender No. 100-L ($6.60 per hundred pounds) for this
shipment.

In this connection, it was not necessarily incongruous for the plaintiff, without
imposing any requirement regarding released values, to quote to the Government
in Tender No. 100-L rates that were lower than those which the plaintiff offered
to the general public in Item No. 187 of Tariff No. 2-G for similar transportation
services, on the basis of released values only. Pertinent sections of the Interstate
Commerce Act authorized the plaintaiff and other carriers to offer the Govern-
ment transportation services under arrangements that were different from, and
more advantageous than, those offered to the general public.

O.K.’s support is misplaced: if the applicable rate is a tariff rate,
Condition 5 satisfies the bill of lading notation requirements that may
be required by the released valuation provision of the tariff; if the
applicable rate were a tender or quotation rate, Condition 5 does not
satisfy the bill of lading notation requirements that may be required
by the tender or quotation. This is the reason: as stated above, rate
quotations are continuing unilateral offers and it is an elementary
principle of contract law that offers, to be accepted, must be accepted
in the precise terms in which they are made. Any material variance in
an offer constitutes a counter offer which requires acceptance by the
ofteror to become operative. Thus, and despite Condition 5, to take
advantage of the released valuation provisions offered in rate quota-
tions, the Government as offeree and shipper, must comply with the
offer’s requirements as to the notations to be placed on the bills of
lading.

Here in O.K.’s case the lower tender rate was applicable to GBL No.
F-5371835 and the tender incorporated by reference the rules of
NMFC A-11. But as stated above those rules contained nothing rela-
tive to released valuation notations. Item 60000 (actually, item 60002)
relied on by O.K., is a rating, not a rule. Furthermore, the tender rate
was the only rate available to the Government for a shipment rated as
freight all kinds and frozen foodstufls.

O.K. states that the shipper could have declared a value on the bill
of lading and still have obtained the rate tendered. But this would put
an undue burden on the Government and defeat the purpose of a
freight all kinds rate. One of the major advantages to shipper and
carrier alike in the use of freight all kinds rates is the elimination
of the necessity to describe and rate the various articles comprising
mixed-truckload shipments. This advantage was referred to by the
Supreme Court of the United States in Public Utilities Commission of
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Oalifornia v. United States, 355 U.S. 534, 544-545 (1958), and ap-
parently was an important element affecting the decision reached
there. This advantage obviously would be negated if the shipper were
required to ascertain items subject to a valuation in the classification,
list them, and declare a valuation,

We have also said that freight all kinds rates are applicable and will
not be objected to although particular items could be shipped at lower
charges under applicable tariffs, if overall the freight all kinds rates
provide lower charges. Thus, a shipper cannot select certain articles
in his shipment and apply on them a lower class rate, lower than the
quotation rate, or vice versa.

The deduction action taken by the Government and the action taken
by the Transportation and Claims Division in denying the claim is
hereby sustained.

[ B-180419 ]

Bidders—Responsibility v. Bid Responsiveness—Licensing-Type
Requirements

Rejection of low bidder as nonresponsive because it failed to provide evidence
of ICC operating authority regarded by Army as necessary for performance

of packing and containerization contract was improper, since licensing-type
requirements are matters of responsibility.

Bidders—Qualifications—License Requirement—ICC Certification

ICC decision in Kingpak, Investigation of Operations, 103 M.C.C. 318, requiring
motor carriers providing transportation under contracts for packing and con-
tainerization of used household goods to have ICC operating authority, permits
carriers to act as freight forwarders of used household goods exempt from
requirement for having such authority, but since bidder was low only on portion
of IFB calling for services relating to unaccompanied baggage, which is not
- regarded as used household goods, contracting officer properly rejected bid
because of lack of ICC operating authority.

Bidders—Qualifications—License Requirement—Time for Com-
pliance

There is no basis for concluding that award was improperly made because Army
did not allow sufficient time for ICC to process low bidder's application for
temporary authority, since award was not made until 2 inonths after application
was filed with ICC.

In the matter of Victory Van Corporation; Columbia Van Lines,
Inc., April 8, 1974:

Invitation for bids (IFB) No. DAH(C30-74-B-0026, issued Octo-
ber 29, 1973, by the United States Army Military District of Washing-
ton, solicited bids for packing and containerization services incident
to shipment or storage of personal property belonging to Department
of Defense personnel. Victory Van Corporation (Victory) was the low
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bidder on the portion of the schedule calling for unaccompanied
baggage services. Columbia Van Lines, Incorporated (Columbia), the
second low bidder, protested against any award to Victory on the
grounds that Victory does not have necessary Interstate Commerce
Commission (ICC) operating authority. Victory then protested
againt award to any other bidder. Award was made to Columbia
during the pendency of these protests when Columbia, as the prior
incumbent contractor, declined to accept further extensions of its
contract.

Page 4 of the IFB states that “Each bidder must submit to the Con-
tracting Officer, prior to award, valid evidence of an ICC Operating
Authority.” Page 18 of the IFB, under the heading “RESPONSIVE-
NESS,” states that “Failure to furnish ICC Certificate before award
will cause rejection of bid.” Victory has ICC operating authority for
most of the area of performance encompassed by the solicitation, but
does not have such authority for two of the outlying counties within
that area. Victory applied to the ICC for temporary authority to oper-
ate in those counties, and the Army has supported that application.
Victory also proposed to furnish the necessary services in those two
counties by operating as a freight forwarder and using another carrier
having operating authority in those counties, which Victory views as
an acceptable method of performance since page 38 of the IFB provides
for subcontracting with “the prior written approval of the Contracting
Officer.” The Army, however, viewed Victory’s bid as non-
responsive because Victory did not have the requisite operating author-
ity in its own name, and awarded a contract to Columbia when it felt
it could no longer wait for the ICC to act on Victory’s application for
emergency temporary operating authority.

The Army is not correct in treating Victory’s bid as nonresponsive.
As the IFB provides, bidders have until date of award to provide evi-
dence of operating authority and it is well established that licensing-
type requirements are matters of responsibility, not responsiveness.
47 Comp. Gren. 589 (1968) ; 51 4d. 877 (1971). Therefore, the controlling
issue is not whether Vietory’s bid was nonresponsive but rather
whether the Army could properly reject Victory as a nonresponsible
bidder under the circumstances reported here.

In Kingpak, Incorporated, Investigation of Operations, 108 M.C.C.
318 (1966), which was upheld in Household Goods Carriers’ Bureau v.
United States, 288 F. Supp. 641 (N.D. Cal, 1968), aff’d per curiam
308 U.S. 265 (1968),the ICC held that local motor carriers performing
local transportation in connection with packing and containerization
services for household goods which were to move in interstate com-
merce were required to have ICC operating authority. Subsequently,
we upheld procurement agency determinations that contracts could
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not be awarded to firms without such authority. 47 Comp. Gen. 539,
supra; B-174735, June 7, 1972 ; B-178043, July 27, 1973. We have also
held that where a solicitation requires a bidder to have the operating
authority in its own name, the bidder cannot satisfy the requirement
by subcontracting with another company having that authority. 50
Comp. Gen. 753 (1971). In that same case, however, we recognized
that such a requirement could be unduly restrictive of competition in
cases where possession of complete operating authority by the bidder
was not necessary for satisfactory contract performance.

The Army’s position in this case apparently is based upon informal
advice provided to the Department of Defense (DOD) by an official
of the ICC. On October 22, 1971, in response to that advice, the Com-
mander of the Military Traffic Management and Terminal Service
(MTMTS) sent the following message to DOD units:

The Interstate Commerce Commission has requested that all transportation
officers be advised of the necessity for contractors involved in government pack-
ing and containerization contracts to hold appropriate authority from the Inter-

state Commerce Commission. This authority will be either proper operating
authority as a carrier or proper licensing as a broker of transportation.

On September 22, 1972, the MTMTS Commander notified DOD units
as follows:

The Interstate Commerce Commission requires all contractors involved in
government packing and containerization contracts to hold in its own name
either ICC operating authority as a carrier or a license as a broker to cover the

transportation or the arranging of the transportation of shipments moving in
interstate commerce.

As noted above, the Kingpak decision held that carriers performing
transportation services, that is, actual motor carrier operations, must
possess ICC operating authority. However, the ICC in Kingpak ex-
plicitly recognized that under section 402(b) (2) of the Interstate
Commerce Act, 49 U.S. Code 1002(b) (2), a freight forwarder of used
household goods, as opposed to the company performing motor carrier
operations for the freight forwarder, need not possess ICC operating
authority. It further recognized that a motor carrier having ICC op-
erating authority could also act as a freight forwarder exempt from
the requirement for having ICC authority, so long as certain practices
were observed by the carrier. 108 M.C.C. 318, 333-336. Accordingly,
under Xingpak it may be possible for a contractor to provide required
services to the Government by performing both motor carrier opera-
tions and freight forwarding operations under the same contract,
with ICC operating authority required of the contractor for the motor
carrier operations in which it would engage, but not for the services
it would provide as a freight forwarder of used household goods.

Here, however, Victory was the low bidder only on the portion of the
IFB calling for unaccompanied baggage services. Although counsel
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for Victory contends that the statutory exemption of freight forward-
ers of used household goods from ICC regulation encompasses for-
warders of unaccompanied baggage, the decisions of the ICC indicate
otherwise. For example, in Routed T'hru-Pac, Inc., Freight Forwarder
Application, 332 1.C.C. 352 (1968), affirmed sub nom. American Mov-
ers Conference et al v. United States, 307 F.Supp. 74 (C.D. Cal. 1969),
the ICC discussed unaccompanied baggage as follows:

It is apparent that while personal clothing, sporting equipment, and other per-

sonal belongings of a householder, constitute household goods, such baggage
when moving incependently and in an entirely separate movement may not be
so classified and has traditionally required authority.
See also I'rans-American World Transit, Inc., Freight Forwarder Ap-
plication, 340 1.C.C. 196 (1973). Thus, it appears that Victory could
not properly engage in freight forwarding operations involving in-
dividual shipments of unaccompanied baggage without the requisite
ICC authority. Since Victory did not have ICC authority to operate
either as a motor carrier, a non-exempt freight forwarder, or a trans-
portation broker for a portion of the contract area of perfomance, the
contracting officer properly refused to make an award to Victory.
B-158634, October 6, 1966 ; B-178043, supra.

Victory also contends that award was improperly made because the
Army did not give the ICC sufficient time to consider Victory’s ap-
plication for temporary operating authority. In this respect, Victory
states that it requested, prior to December 1, 1973, that the Army sup-
port Victory’s application for temporary authority, but that the
Army’s statement of support was not furnished until December 27.
Victory asserts that since it normally takes 2 to 3 months for temporary
authority, the Army should not have made an award to another firm
until the ICC had a “reasonable period of time” in which to act. The
record indicates that authorization to award a contract to Columbia
during the pendency of the protest was requested on February 25, 1974.
That request was granted on February 27, which was 2 months after
Victory’s application was filed with the ICC. The record further indi-
cates that the ICC denied Victory’s application on March 5, 1974.
Under these circumstances, there is no basis for concluding that the
award was made improperly.

[ B-178538 ]

Military Personnel—Acceptance of Foreign Presents, Emoluments,
etc.—Foreign Government Employment—Retired Officer—Retired
Pay Adjustment

A retired Regular Air Force officer who is regarded as holding an “office of

profit and trust” under the Federal Government as those terms are used in Ar-
ticle I, section 9, clause 8 of the United States Constitution which prohibits
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persons holding such offices from accepting emoluments from foreign states in
absence of Congressional consent, and who claims to be employed by an American-
based firm and receives a civilian salary from that firm, where record shows that
such firm is merely a conduit whereby he is detailed by that firm to work for an
instrumentality of a foreign Government by virtue of a contract between the
American-based firm and such instrumentality to supply professional personnel,
the acceptance by the retired member of salary for such employment comes within
the Constitution prohibition, and, while lacking penalty, such provision will be
given effect by withholding from member’s retired pay an amount equal to the
foreign salary received in violation of the Constitution.

Foreign Governments—Employment of United States Government
Retirees—Agency Rule to Determine Status

In determining the existence of an employer-employee relationship between a
retired member and a foreign Government or instrumentality thereof, the com-
mon law rules of agency will be applied in order to determine whether such instru-

mentality has the right to control and direct employee in performance of his work
and manner in which work is to be done.

To N. R. Breningstall, Department of the Air Force, April 9, 1974:

Further reference is made to your letter dated April 5, 1973 (file
reference RPTT), with enclosures, requesting an advance decision as
to the propriety of making payment on a voucher in the amount of
$905.96 in favor of Lieutenant Colonel Milton Stein, SSAN 130 07
2453, USAF, Retired, representing retired pay for the month of
April 1973 which has been withheld because of the circumstances de-
scribed in your letter. Your letter was forwarded to this Office by letter
dated April 27, 1973, from the Office of the Deputy Assistant Comp-
troller for Accounting and Finance of the Air Force, and has been
assigned Air Force Request No. DO-AF-1186 by the Department of
Defense Military Pay and Allowance Committee.

You say that Colonel Stein retired as a Regular officer of the United
States Air Force on April 1, 1971, and on June 29, 1971, took up resi-
dence in Israel. Further, that on December 27, 1971, he notified your
activity by DD Form 1357, “Statement of Employment,” that he was
accepting employment with Israel Aircraft Industries, effective Jan-
uary 1, 1972. You say that in that form the member described his
position title as “Program Coordinator in ARAVA Project Office—-
Engineering Division.”

You also say that on June 29, 1972, Colonel Stein was advised of the
constitutional provision prohibiting a retired officer from accepting
employment with a foreign Government and requested that he furnish
information relative to the status of Israel Aircraft Industries. On
September 1, 1972, he advised that as of that date he was employed by
Aerotech Technical Personnel, Los Angeles, California, submitting a
revised DD Form 1357 to that effect. He explained that his new em-
ployer contracted out all types of professional as well as other types
of personnel to companies throughout the world and that he was con-
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tracted out to Israel Aircraft Industries, Ltd., Lod Airport, Israel, and
that he is now being paid in U.S. dollars by Aerotech Technical Per-
sonnel, Ltd., Los Angeles, California.

You point out that Colonel Stein’s position title and his described
duties in the revised DD Form 1357 were identical to those described
earlier when he was employed directly by Israel Aircraft Industries.
Further, you say that he declined to submit any of the information
requested relating to the status of Israel Aircraft Industries since he
is “not directly employed by an Israel Company.”

You say that on November 17, 1972, your activity requested infor-
mation from Aerotech Technical Personnel, Ltd., concerning Colonel
Stein’s employment status and the contractual relationship with Israel
Aircraft Industries. On December 5, 1972, they responded, advising
that Colonel Stein was hired by their office in Israel for utilization as
a Program Coordinator and assigned to Israel Aircraft Industries
under contract between Aerotech Technical Personnel, Ltd. and Israel
Aircraft Industries in which the former is required to furnish the
latter engineering and technical services on an “as required” basis.

You say further that while the contractual relationship between
Israel Aircraft Industries and Aerotech Technical Personnel attempts
to give the appearance that Colonel Stein’s employment is with the
latter to provide a service with the former, you express the opinion
that, in reality, the member’s employer is still Israel Aircraft Indus-
tries, and Aerotech Technical Personnel, Ltd., is simply an employ-
ment agency for the employer and the funds which compensate both
Aerotech Technical Personnel and Colonel Stein under their contrac-
tual relationship must come from Israel Aircraft Industries, if not
largely from Israel Government sources.

Based on the above, you ask the following questions:

(1) Does Colonel Stein’s employment come within the prohibi-
tion of Article I, section 9, clause 8 of the Constitution ?

(2) Is it proper to stop further payment of retired pay so long
as Colonel Stein continues to accept employment with Israel Air-
craft Industries?

(8) Is the Air Force required to recover so much of Colonel
Stein’s retired pay as equals the amount received by him from
his employment with Israel Aircraft Industries since January 1,
19721

It is well established that a Regular officer of the armed services who
is retired from wactive service is still in the military service of the
United States. United States v. Tyler, 105 U.S. 244 (1881); 10 U.S.
Code 3075. See also Hooper v. United States, 164 Ct. Cl. 151 (1964).
Similarly, this Office has consistently held that certain members of
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the armed services, including Regular officers retired for length of
service, receive retired pay by virtue of their continuing status in the
military service after retirement. See 23 Comp. Gen. 284 (1943); 37
id. 207 (1957) ; 88 id. 523 (1959) ; 41 id. 715 (1962).

Article I, section 9, clause 8 of the Constitution of the United States

provides as follows:
No Title of Nobility shall be granted by the United States: And no Person
holding any Office of Profit or Trust under them, shall, without the Consent of

the Congress, accept of any present, Emolument, Office, or Title, of any kind
whatever, from any King, Prince, or foreign State.

The history of the constitutional provision under consideration indi-
cates that the evil intended to be avoided is the exercise of undue in-
fluence by a foreign Government upon officers of the United States.
See, in this connection, 24 Op. Atty. Gen. 116. Further, it has been the
consistent and longstanding view of this Office that this clause pro-
hibits Regular members of the armed services, including those retired
for length of service, from receiving retired pay during any period
while employed by a foreign Government or instrumentality thereof.
See 41 Comp. Gen. 715 (1962) ; B-152844, December 12, 1963; 44
Comp. Gen. 130 (1964) ; B~158396, February 3, 1966.

We have been informally advised by the Office of the Economic
Attache of the Embassy of Israel that the Israel Aircraft Industries
is a large corporation owned by the Government of Israel. Thus, it
would appear that Israel Aircraft Industries is in actuality an instru-
mentality of the ‘Government of Israel and if it is determined that
Colonel Stein is employed by the Industries rather than Aerotech
Technical Personnel, Ltd., then such employment would come within
the purview of the constitutional prohibition. See, in this connection,
Executive Order 5221, November 11, 1929. Cf. 10 U.S.C. 1032.

Based on the above there remains for consideration the relationship
that exists between Colonel Stein and Israel Aircraft Industries. In
addressing this issue there is for application the common law rules of
agency. Those rules have been restated as well as anywhere else in
Maloof v. United States, 242 F. Supp. 175, 181 (1965). There the
Court, quoting from Keitz v. National Paving and Contracting Co.,
134 A.2d 296, 301 (1937), stated :

“Coming now to the main question involved herein, it has been stated by this
Court that there are at least five criteria that may be considered in determining
the question whether the relationship of master and servant exists. These are:
(1) the selection and engagement of the servant, (2) the payment of wages, (3)
the power to discharge, (4) the power to control the servant’s conduet, (5) and
whether the work is a part of the regular business of the employer. Standing
alone, none of these indicia, excepting (4), seem controlling in the determination
as to whether such relationship exists. The decisive test in determining whether
the relation of master and servant exists is whether the employer has the right
to control and direct the servant in the performance of hig work and in the
manner in which the work is to be done. It will be noted from the above, it is
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not the manner in which the alleged master actually exercised his authority to
control and direct the action of the servant which controls, but it is hig right
to do so that is important.”

In our decisions two of these criteria have been specifically applied
where the issue involved Federal employment.

In 44 Comp. Gen. 761 (1965) a similar determination had to be
made in a case involving employment of individuals by the General
Services Administration who were hired through a temporary employ-
ment agency since it was recognized that personal service contracts
would be in violation of civil service laws if it could be determined that
there existed an employer-employee relationship between the Govern-
ment and the individual. In order to arrive at a satisfactory con-
clusion in that case, a three part test wasapplied in order to determine
the existence of an employer-employee relationship. First, the per-
formance of a Federal function ; second, appointment or employment
by a Federal officer ; and third, supervision and direction by a Federal
officer.

In that decision it was stated that the existence of an employer-
employee relationship depends not upon the nature of the work to be
done but upon the method chosen to accomplish that work. Under the
facts of that case it was determined that those individuals working
under the contracts in question were performing a Federal function;
that although the individual workers were not appointed to their
positions in the usual manner by a Federal officer, it was found that
control over their continued employment was exercised by the Govern-
ment since the Government had the right to require immediate re-
placement for any unsatisfactory individual. Further, that the nature
of the work required detailed instruction and supervision by (Govern-
ment personnel.

It appears from the record that Colonel Stein is performing work
which would normally be done by an employee of Israel Aircraft
Industries. Although he was not technically appointed to the position
by an official of Israel Aircraft Industries or that of the Government
of Israel, it appears that his employment is controlled by that cor-
poration to the extent that it has the right to terminate his services
at any time and that his work is supervised and controlled by their
employees. Additionally, it is to be noted that it would appear that
Israel Aircraft Industries is the true source of Colonel Stein’s com-
pensation. Therefore, based on the record before us, it is our view
that, applying the common law rules stated in the Maloof case, there
is sufficient evidence to warrant the conclusion that an employer-
employee relationship exists between the member and Israel Aircraft
Industries and that his acceptance of salary incident to that employ-
ment is prohibited by the Constitution in the absence of “the Consent
of Congress.”
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While the applicable constitutional provision does not specify the
penalty to be imposed for action taken contrary to the prohibition
contained therein, it is our view that substantial effect can be given such
provision by withholding retired pay in an amount equal to the salary
Colonel Stein receives as a result of his employment with Israel Air-
craft Industries. See 44 Comp. Gen. 130 (1964), and B-154213, Decem-
ber 28, 1964.

Your questions are answered accordingly.

[ B-178973 ]

Pay—Retired—Annuity Election for Dependents—Sur: ivor Bene-
fit Plan—Widower
For purposes of 10 U.S.C. 1451 (a) which provides for deduciion o Suyovor

annuity under Survivor Benefit Plan of amount equal to Social Security sur-
vivor benefit computed on basis of men .oer’s military serviee only, widower's

benefit is not subject to same rednesi widow’s bedefit when there is one
dependent child since widow- ~ocial Security benefit comparable to
“mother’s benefit” received - [N .1ider Social Security laws.

In the matter of Department of Vefense Military Pay and Allowance
Committee Action No. 476, April 9, 1974:

This action is in response to letter dated June 20, 1973, from the
Acting Assistant Secretary of Defense (Comptroller) requesting an
advance decision concerning whether the term “widower” is synony-
mous with “widow” for purposes of reducing survivor benefit annui-
ties under 10 U.S. Clode 1451(a) in the circumstances discussed in De-
partment of Defense Military Pay and Allowance C'ommittee Action
No. 476.

The question presented in the Committee Action is as follows:

In the application of Section 1451(a) U.S.C. 10, as added by Pub. I. 92 425,
is the term “widower” synonymous with “widow” for purposes of reducing Sur-

vivor Benefit annuities by that portion of social security benefit attributable to
military service?

In the discussion set forth in the Commmncee Action it is indicated
that there appears to be some doubt as to whether an annuity to a
widower at any age with only one dependent child is subject to reduc-
tion under the provisions of 10 17.S.C. 1451 (a).

It is stated in the Committee Action that the first sentence of 10
T.S.C. 1451 (a) provides that if a widow or widower is under age 62
or there is a dependent child, the annuity payable to the widow,
widower or dependent child under section 1450 shall be equal to 55
percent of the base amount. In commenting on the second sentence of
the section it is pointed out that reference is made only to a widow with
one dependent child being subject to a reduction of the annuity
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equal to the “mother’s benefit” to which a widow would be entitled
under the Social Security Act. The third sentence of 10 U.S.C. 1451 (a)
provides that when a widow or widower reaches age 62, or there is
no dependent child, whichever occurs later, the monthly annuity shall
be reduced by an amount equal to the Social Security survivor benefit
if any to which the widow or widower would be entitled.

Reference is made in the Committee Action to page 31 of Senate
Report No. 92-1089, September 6, 1972, wherein language is quoted
which appears to indicate that the Senate Armed Services Committee
considered reductions where there is a dependent child only in the
case of widow. It is also pointed out in the Committee Action that
the Social Security Administration has advised that a widow, under
laws applicable to the Social Security Administration, is presumed
to have been supported by the husband and may receive a “mother’s
benefit,” but that section 402 of Title 42, U.S. Code, does not provide a
similar benefit to a widower with a dependent child.

The Committee Action also indicates that there is nothing in the
law or legislative history which indicates that the term “widower”
is to be considered as synonymous with “widow” in the application
0110U.S.C. 1451 (a).

The Survivor Benefit Plan established by Public Law 92-425, 10
U.S.C. 1447, was designed to build on the income maintenance founda-
tion of the Social Security system in order to provide survivor cover-
age to military widows and dependent children in a stated amount
from retirement income derived by a member from his military service.
Since the Government contributes substantial amounts to the Social
Security system on behalf of members of the uniformed services it
was determined that there should be an offset against the Survivor
Benefit Plan annuities when a survivor becomes entitled to Social Se-
curity survivorship benefits. See page 29, Senate Report No. 92-1089,
September 6, 1972. Thus, when survivors who are receiving annuities
under this Plan receive Social Security survivor benefits or become
entitled to receive such benefits a reduction of the annuity under the
Plan is required and is caleulated on the basis of the Social Security
survivorship benefit which would be attributable solely to a retired
member’s years of military service. In this regard, it is to be noted
that the actual Soeial Security benefit to which a survivor is entitled
is not affected by this computation.

Thus, it would logically follow that there would not be & setoff
under the Survivor Benefit Plan unless there was a survivor entitle-
ment under the Social Security Act.

While the annuity payable to either widow or widower who reaches
age 62 is reduced by whatever Social Security benefit he or she is
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entitled to 1eceive, we understand when there is a dependent child, the
widow 1is entitled to a “mother’s benefit” under the Social Security
Act but no benefit comparable to the “mother’s benefit” is payable to
a widower. Therefore, it seems clear that in enacting section 1451 (a)
of Title 10, U.S. Code, the Congress was aware that such benefit did
not exist and for that reason chose to refer only to a “widow” with
regard to that portion of the offset provision relating to a widow with
one dependent child.
Accordingly, the question is answered in the negative.

[ B-179416 ]

Trailer Allowances—Military Personnel—‘“Cents a Mile” Rate—
Mileage Computation

Where member of uniformed services is entitled under provisions of 37 U.S.C.
409 to movement of housetrailer between a point in Alaska and a point in the
contiguous States not connected by highway the distance for purpose of the
‘“‘cents a mile” provision of section 709 may be computed by means other than
highway mileage provided in paragraph M10007, Joint Travel Regulations.
Commercial shipment of the trailer may be authorized, payment being limited
to 74 cents per mile for the official distance computed without reference to
highway mileage.

To the Secretary of the Army, April 9, 1974:

This refers further to letter dated July 23, 1973, from the Assistant
Secretary of the Army (Manpower and Reserve Affairs) forwarded
here by letter of July 26, 1973, from the Per Diem, Travel and Trans-
portation Allowance Committee (Control No. 73-33) concerning the
shipment of the housetrailer of a member from Anchorage, Alaska, to
Bethel, Alaska, incident to a permanent change of station.

We are informed by the Assistant Secretary that the member who
received permanent change-of-station orders directing him to proceed
from Anchorage, Alaska, to Bethel, Alaska, is entitled under the pro-
visions of paragraph M10004-1 of the Joint Travel Regulations
(JTR) to ship his housetrailer through the use of Government pro-
cured transportation. It is stated that in accordance with paragraph
M10004-3, JTR, the amount of the trailer allowance to be paid by the
Government is limited to the lowest of three ceilings, and that in this
connection it has been determined that a rate of $0.74 per mile is appli-
cable for the official distance from Anchorage to Bethel.

The Assistant Secretary states that pursuant to paragraph M4155—4,
JTR, the Commanding General, Finance Center, U.S. Army, Indian-
apolis, Indiana, was requested to provide an official distance from
Anchorage to Bethel, and that the Finance Center replied that since no
highway exists between these two points, the official distance would be
zero (0) miles. Consequently, it is indicated that although the ship-
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ment of a housetrailer is authorized in connection with the permanent
change of station in this case, because an official distance cannnot be
determined, no allowance can be paid.

In such circumstances, our decision is requested as to whether com-
mercial shipping may be authorized.

Section 409 of Title 37, U.S. Code, provides in pertinent part as
follows:

Under regulations prescribed by the Secretaries concerned and in place of the
transportation of baggage and household effects or payment of a dislocation
allowance, a member * * * may transport a housetrailer or mobile dwelling
within the continental United States, within Alaska, or between the continental
United States, within Alaska, or between the continental United States and
Alaska, for use as a residence by one of the following means—

(1) transport the trailer or dwelling and receive a monetary allowance in
place of transportation at a rate to be prescribed by the Secretaries concerned
but not more than 20 cents a mile;

(2) deliver the trailer or dwelling to an agent of the United States for
transportation by the United States or by commercial means ; or

(3) transport the trailer or dwelling by commercial means and be reim-
bursed by the United States subject to such rates as may be prescribed by the
Secretaries concerned.

However, the cost of transportation under clause (2) or the reimbursement under
clause (3) may not be more than the lesser of (A) the current average cost for
the commercial transportation of a housetrailer or mobile dwelling; (B) 74 cents
a mile; or (C) the cost of transporting the baggage and household effects of the
member or his dependent plus the dislocation allowance authorized in section 407
of this title. * * *

Paragraph M10004-3, JTR, provides as follows:

3. CEILINGS. Under the staute authorizing trailer allowances, the amount to
be paid by the Government is limited to the lowest of the following three ceilings :

(1) $0.74 per mile;

(2) the current average cost for the commmercial transportation of a house-
trailer;

3. the combined cost of transporting the maximum weight allowance
of household goods over a like distance for a member of a corresponding pay
grade plus the appropriate dislocation allowance, if applicable.

It has been determined that item 1 currently constitutes the lowest of the three
ceilings except where applicable directives, regulations, or local laws require
movement of housetrailers by indirect or circuitous routes. When trailer move-
ment is required to be made over an indirect or circuitous route, as provided in
par. M10007-1, a comparison of items 1 and 3 is necessary in order to determine
the lower ceiling.

Paragraph M10007, JTR, provides as follows:

2. BETWEEN DUTY STATIONS WITHIN THE UNITED STATES AND
BETWEEN DUTY STATIONS WITHIN ALASKA. The maxXximum authorized
distance for trailer allowances within the United States and within Alaska will
be the highway distance between the points the member otherwise would be
entitled to movement of houshold goods as prescribed in Chapter 8 or the highway
distance between the points the house trailer is actually transported, whichever
distance is shorter. When an indirect or circuitous route is required in the trans-
portation of a house trailer, the authorized distance will be computed as provided
in subpar. 1. [Italic supplied.]

With respect to computation of official distances paragraph 5 of
the Official Table of Distances (Army Regulations 55-60, Air Force
Manual 177-135, Navy Publication P-2471) provides that “The dis-

559-254 O - 74 -5
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tances in miles have been computed over the shortest, usually traveled
highway routes as shown on the latest available highway maps. * * *?
[Italic supplied.]

The act of August 7, 1964, Public Law 88-406, 78 Stat. 383, amended
section 409 of Title 37, UU.S. Code, to authorize the movement of house-
trailers or mobile dwellings of members of the uniformed services
between the continental United States and Alaska and within Alaska,
and also provided for shipment by the Government in addition to
Government arranged commercial shipment.

The legislative history of the law refers to the intent of Congress to
provide authorization for shipment of housetrailers to places in
Alaska which are inaccessible by highway or by commerecial carrier.
See pages 9178 and 9179, Hearing of Subcommittee No. 2, Committee
on Armed Services, House of Representatives, on H.R. 8954, 88th
Congress, April 14, 1964, which became Public Law §8-406.

Clearly, under the law commercial transportation may be author-
ized to locations not served by highway, and in such circumstances,
official distance must be computed by other than highway mileage.

Consequently, for the purpose of determining payment for house-
trailer or mobile home transportation at the “cents a mile” rate pro-
vided in 37 U.S.C. 409, the distance between two locations not served
by highway may be determined by means other than highway mileage,
such as the common carrier mileage, and that distance may be regarded
as the official distance.

In this regard, we have been advised by our Transportation and
Claims Division that the distance from Anchorage to Bethel via Foss
Alaska Lines (converted from nautical miles) is 1,636.45 miles.

Therefore, commercial shipping may be authorized based on the
official distance between Anchorage and Bethel, Alaska, as deterinined
in accord with the foregoing.

[ B-178815

Pay—Submarine Duty—Absence Periods—Training and Rehabil-
itation

While the 14-man augmentation to the crew of nuclear-powered attack sub-
marines, which allows members of the submarine to remain in port for periods
of training and rehabilitation, is not, strictly speaking, comparable to the two-
crew system as used in nuclear-powered ballistic missile submarines, the legis-
lative history of Public Law 86--635, July 12, 1960, which amended the law relating
to the payment of incentive pay for periods of training and rehabilitation away
from the submarine in cases of off-ship crew of two-crew nuclear-powered sub-
marines (37 U.S.C. 301 (a) (2)), is not so restrictive so as to prohibit payments of
incentive pay during periods of training and rehabilitation on a continuous basis
in the case of the augment crew of nuclear-powered attack submarines, so long
as such training and rehabilitation periods bear a reasonable relationship to
periods of duty aboard the submarine and no severe imbalance of assignments
oceurs among crew members.
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To the Secretary of Defense, April 10, 1974:

This decision is in response to a request for an advance decision by
the Acting Assistant Secretary of Defense (Comptroller) concerning
whether the Department of Defense Military Pay and Allowances
Entitlements Manual may be changed to provide for the payment of
incentive pay for hazardous duty to crew members of nuclear sub-
marines other than ballistic missile submarines during periods of train-
ing and rehabilitation ashore for periods in excess of 15 days. The ques-
tion together with a discussion thereof is contained in the Department
of Defense Military Pay and Allowance Committee Action No. 475,

The Committee Action states that Public Law 86-635, now codified
as 87 U.S. Code 301(a) (2), provides for entitlement to incentive pay
for hazardous duty to crew members of nuclear-powered submarines
during periods of training and rehabilitation after assignment to the
submarine. It is pointed out that, to date, this entitlement has been
applied only in the case of the off-ship crews of two-crew polaris/
poseidon nuclear-powered submarines.

The discussion in the Committee Action states that the growing
complexity of the nuclear submarine force has resulted in new and un-
foreseen manning requirements, an example of which being a need for
an increased allowance of 14 men assigned to the nuclear attack class
of submarine (SSN) for the purposes of providing increased equip-
ment maintenance and to augment the manpower resources to carry out
the operational requirements of that class of submarine. It is indicated
that this 14-man augmentation has proven to be extremely important
to nuclear attack submarines by the fact that their availability has
allowed improved maintenance of many sophisticated shipboard
equipments and systems during in-port periods; has permitted com-
manding officers to send crew members to courses of instruction for
additional technical training, an opportunity which was previously
limited by the ship’s operational schedule or the maintenance work-
load ; has allowed a more flexible and reasonable in-port watch rota-
tion in consonance with established Navy standards and has resulted
in a more adequate rehabilitation and leave policy which was previ-
ously unattainable.

It is pointed out in the discussion that under the provisions of the
Department of Defense implementation of 37 U.S.C. 301(a)(2), as
expressed in Rule 1, Table 2-2-2 of the Department of Defense Pay
and Allowances Entitlements Manual, there is a loss of entitlement
to submarine pay for the period of training and rehabilitation ashore
for personnel released from underway duties by the augment crew
when the training and rehabilitation period exceeds 15 days, with
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the exception of members attending approved submarine training
courses.

The view is expressed in the Committee Action that a review of the
legislative history of Public Law 86-635 indicates that the foregoing
rule established under Department of Defense regulations may possi-
bly be broadened to include personnel performing temporary addi-
tional duty for training and rehabilitation ashore under the angmen-
tation program now being employed in the manning of nuclear-posw-
ered attack submarines. However, doubt is expressed in the discussion
asto the legality of such application.

It is noted in the Committee Action that, as expressed in its legisla-
tive history, the clear intent of Public Law 86-635 was to pay incentive
pay to the off-crew of two-crew nuclear-powered submarines as a means
of attracting and retaining personnel in the nuclear submarine
community.

The discussion of the Committee Action states that while the nuclear
attack submarines do not have two complete crews, the concept of an-
thorizing 14 additional crew members provides, in effect, one and a
fraction crews for each nuclear attack submarine, with a small per-
centage of the crew in an off-crew training and rehabilitation status
while the submarine is at sea.

It is also noted in the Committee Action that the testimony and ques-
tions of some members of Congress during hearings on I.R. 10500,
which became Public Law 86-635, indicated concern over the possibil-
ity that the Navy may take advantage of the wording of the then pro-
posed legislation as it applied to the two-crew concept. However, it is
stated in the discussion that in the 13 years since enactment of Public
Law 86-635, the two-crew concept for submarine pay entitlement pur-
poses has been limited exclusively to ballistic missile submarines and
this request for advance decision is the first attempt to extend the au-
thority to another class of nuclear-powered submarine.

Section 204(a) (2) of the Career Compensation Act of 1949, now
codified in 37 U.S.C. 301(a) (2), was amended by the act of July 12,
1960, Public Law 86-635, 74 Stat, 469, to authorize the continued
payment of submarine pay during periods of training and rehabilita-
tion after assignment to nuclear-powered submarines. Prior to the
advent of nuclear-powered submarines and enactment of the amend-
ment, payment of incentive pay for duty on a submarine on a continu-
ous basis was authorized only for those members whose designated post
of duty was the submarine and who were berthed and subsisted aboard
the submarine except when permitted to go on leave or for temporary
additional duty ashore, which in neither case may the absence from the
‘submarine exceed 15 days.
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Subsection (a)(2) of 37 U.S.C. 801, as amended by Public Law 86-
635, provides in part that a member is entitled to incentive pay for
hazardous duty required by orders, hazardous duty meaning duty: