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[B-195153]

General Accounting Office — Jurisdiction — Grants-in-Aid — Grant
Procurements — Foreign Government Grantee ;

General Accounting Office (GAO) will undertake reviews concerning propriety
of contract awards by foreign governments under Agency for International De-
velopment grants. Purpose of GAO review is to determine whether there has
been compliance with applicable statutory requirements, agency regulations and

terms of grant agreement and advise Federal grantor agency, which has author-
ity for administering grant, accordingly.

Contracts—Protests—Timeliness—Grant—Funded Procurements

GAO Bid Protest Procedures are not applicable to review of grant complaints;
consequently, GAO will consider complaint notwithstanding possible failure to
comply with timeliness standards of Bid Protest Procedures.

Contracts — Awards — Federal Aid, Grants, ete. — Competitive
Bidding Procedure — Foreign Countries Using AID Funds

Agency for International Development’s concurrence in grantee's determination
of minimum needs (exclusion of Douglas fir and requirement for only CCA and/or
Penta preservatives at a 1.25 pounds (#) per cubic foot retention rate) was
rationally founded.

Bids — Acceptance Time Limitation — Extension — Responsive-
ness of Bid

Bidder who has offered required bid acceptance period but subsequently allows
bid to expire may accept award on basis of bid submitted. If at same time bid

bond expires, procuring activity is not precluded from considering and/or accept-
ing bid.

Matter of : Neidermeyer-Martin Co., November 1, 1979:

Niedermeyer-Martin Co. (Niedermeyer) has requested our review
of what it terms “the arbitrary exclusion of one of [its] * * * principal
products [ (Douglas fir poles)] from consideration under the { Agency
for International Development’s (AID) Project No. 388-0021].” The
purpose of AID’s Project No. 388-0021 “is to provide electricity at
reasonable cost for rural employment creation and community service
tacilities, and for rural households, especially for the poor.” The three
procurements in question are financed by a loan and grant agreement,
dated December 15, 1977, between the Peoples Republic of Bangladesh
(Bangladesh) and the United States of America, acting through AID.

Pursuant to the project agreement, Bangladesh established a cen-
tral organization, the Rural Electrification Board (Board), for the
implementation of the rural electrification project. The Board “will
take on the responsibilities of promoting, coordinating, financing and
technically supervising a nationwide rural electric distribution net-
work.” One of its tasks was to make a determination concerning what
type(s) of power pole should be used to carry out the project. It would
be the Board’s responsibility to draft tender documents that con-
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formed to that decision. To assist the Board in its decisionmaking
process the engineering and consulting firm, Commonwealth Associ-
ates, Inc. (Commonwealth), was engaged.

As a result of Commonwealth’s investigation of the availability of
suitable timber in Bangladesh for this project it was determined that,
at least in the initial stages, importation of treated wood power poles
was essential since the production capabilities of Bangladesh were
guestionable. Commonwealth advised the Board on the drafting of the
technical specifications for wood power poles which included the type
of preservative that should be utilized in treating the poles and the
minimum preservative retention and penetration needed for protec-
tion in the climate and fungus exposure conditions of Bangladesh.

Eight species of trees were found to be acceptable for the procure-
ment of the wood poles. The invitation provided that either penta-
chlorophenol (I’enta) or chromated copper arsenate (CCA) may be
used to preserve the wood poles. With respect to the preservative treat-
ment, the invitation, under Technical Specifications, paragraph 2.5,
provided:

Poles supplied under this proposal shall be conditioned, treated, and tested in

accordance with REA [U.S. Rural Electrification Administration] Specification
DT-5C except as modified below.

These poles shall be treated so as to assure a heavy retention of preservative.
The amonnt of reteution shall be suitable for pole use in Bangladesh where se-
vere exposure conditions are considered to exist.

The heavy treatment must result in a retention of at least 1.25 pounds of the
active ingredients of penta or CCA per cubic foot in the Assay Zone as specified
in Table 10 of REA Specification DT-5C for the species listed therein or in an
Assay Zone of from (.5 in. to 1.0 in. for the Bangladesh species listed in Table
G-1 attached hereto and these stipulations shiall be considered as minimmm treat-
nent regnirements.

The penetration of preservative shall be as listed in the aforementioned Table
10 except that Bangladesh species must have a penetration of one hundred {100)

percent of the sapwood.

It is Niedermeyer's position that:

Properly treated Donglas Fir poles are universally recognized, among knowl-
edgeable technical and scientific personnel as beiug at least the equal of any of

the species of wood poles to which the subject procurement is limited, inn addition
to possessing defiitite advantages.

Niedermeyer believes that had it been permitted to submit a bid offer-
ing Douglas fir poles, a savings of $1 million could have been
realized. Essentially, Niedermeyer is arguing that the specifications
for this project ave restrictive, in that the Board overstates its mini-
mum needs. Specifically, Niedermeyer contends that a specification re-
quiring 1.25 # retention per cubic foot of wood is “100% over any
normal requirement™ and “increases the cost of the pole by approxi-
mately 50%.™ In this connection, Niedermeyer states:

¥ % % even on piling that is used in the ocean, such as San Diego, San Fran-
cisco, New Orleans, Hawaii, Vietnam, Korea, and purchased by the Army, Navy,

port authorities and the engineering firms whicli design docks, the retention is
[1.00]1 * = * # per cubic foot of wood with creosote.
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Niedermeyer, while pointing out that creosote was not an acceptable
preservative for this procurement, questions the decision to not allow
the preservative. In support of this Niedermeyer states:

* * * ] cannot understand why, in 1975, creosote was very acceptable in

Korea and Vietnam, and 8#, 104, 12# [ (its equivalent .60# )], 16# retention
was also acceptable, and now three years later they [REA] change their minds
and say creosote should not be used, that only Penta and CCA are acceptable—
and they doubled the retention requirements.
Niedermeyer posits that, if the retention rate was the .60 # standard
required by the United States Government for severe climatic con-
ditions and the use of creosote was permitted, more than two treating
plants in the United States would have bid and competitive bidding,
which was not achieved, would have been realized.

Finally, by telegram dated September 24, 1979, Niedermeyer advises
that it has been informed that the apparent low bidder, Koppers Com-
pany, Inc. (Koppers), “extended validity of their bid and bid bond
two days after [the] date required under [the] bid documents.”
Niedermeyer believes this renders the bid nonresponsive, requiring its
rejection.

ATD’s position is threefold. First, AID questions whether GAQO has
jurisdiction to consider this protest since it arises pursuant to a pro-
curement funded by an AID grant to a foreign country. In addition,
AID argues that even if GAQ has jurisdiction, the complaint is un-
timely. AID’s final contention is that “the exclusion of Douglas Fir
from the subject tender by the [Board] * * * of Bangladesh was not
‘arbitrary and capricious,’ but a reasonable and necessary action that
will withstand GAO scrutiny.”

An award has recently been made to Koppers.

Jurisdiction

AID believes that GAQO should not assert jurisdiction over con-
tracts awarded under AID grants by foreign governments and thus
be consistent. with our position concerning contracts awarded under
loans to foreign governments. AID argues that GAO would be in-
serting itself in the area of foreign policy since such considerations
are as inherent in AID grants as they are in AID loans. AID appears
to be arguing that its review role is paramount here because one of
its functions is assisting in the determinations concerning conditions
of grants which includes establishing the terms necessary for the
foreign government’s compliance.

In addition, AID points out that the GAQ Public Notice entitled
“Review of Complaints Concerning Contracts Under Federal Grants,”
10 Fed. Reg. 42406 (1975), where we decided to undertake reviews of
contract awards of Federal grantees, does not appear to have con-
templated grants to foreign governments. Consequently, AID ¢on-
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cludes that a foreign government should not be considered a “Federal
grantee” within the meaning of the term as used in our prior decisions.
Finally, AID expresses concern that since many AID projects, in-
cluding the instant one, are funded by combinations of grant and loan
funds, GAO could be faced with asserting jurisdiction over only a por-
tion of the procurement, resulting in what AID believes would be an
untenable position. However, we have been advised by AID that, in
the instant situation, only grant funds are involved in the procure-
ment of the wood poles.

AID’s request for consistent treatment of AID grants and loans must
be denied. It is our policy to decline jurisdiction concerning protests of
contract awards where the funds involved are obtained through a loan
from the United States Government because those awards involve
neither a procurement by or for an agency of the United States nor
a procurement by a grantee of the United States. [nternational
Research Associates, Inec., B-192376, August 10, 1978, 78-2 CP’D 113.
The rationale is that the funds involved are exclusively those of the
foreign government since the loan is an obligation of the foreign gov-
ernment to be repaid with interest. See Alis-Chalmers Corporation,
B-188514, April 5, 1977, 77-1 CPD 235. The situation where the funds
involved are obtained through a grant is different since the funds
are United States funds and the foreign government has no repay-
ment obligation. However, it is clear that the foreign government
has obligations to comply with the terms and conditions of the grant
agreement, agency regulations and any applicable statutory author-
ities.

We believe that our policy of reviewing contracts awarded under
Federal grants does include grants to foreign governments. Our Public
Notice provides, in pertinent part :

* * * consistent with the statutory obligation of the General Accounting Office
to investigate the receipt, disbursements, and application of public funds, we
will undertake reviews concerning the propriety of contract awards made by

grantees in furtherance of grant purposes upon request of prospective
contractors.

Although our Notice did not specifically mention foreign govern-
ments while mentioning State and local governments, it is clear that
the Notice did not preclude our review involving grants to foreign
governments. Our concern is the source of the funds used (United
States Government) rather than the specific circumstances of the re-
cipient. In such cases, our role, as set forth in the Notice and our de-
cisions, is to determine whether there has been compliance with ap-
plicable statutory requirements, agency regulations and the terms of
the grant agreement and to advise the Federal grantor agency, which
has the authority for administering the grant, accordingly. See
Thomas Construction Company, Incorporated, et al., 55 Comp. Gen.
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139 (1975), 75-2 CPD 101; Copeland Systems, Inc., 55 id. 391 (1975),
752 CPD 237; Sola Basic Industries, B-185505, April 7, 1976, 76-1
CPD 232; and B-168759, April 15, 1970; also, see International Com-
modities Export Company, B-186822, \ugust 23, 1977, 77-2 CPD 141,
where we did not review the propriety of a contract award by a foreign
government grantee under an AID grant only because, unlike here,
AID did not retain certain rights of approval and there was no re-
quirement affecting the procurement procedures to be used by the
foreign government.

AID points out that although the foreign government grantee will
be conducting the AID-financed procurement using the former’s own
contracting laws and regulations, adequate oversight is provided for
by AID, the host country and Congress. However, this is not a bar to
our review. The foreign government grantee receiving Federal funds
takes these funds subject to any statutory or regulatory restrictions
which may be imposed by the Federal Government and the specific
terms of the grant agreement. We believe our review is appropriate
to ascertain whether there has been compliance with the various terms
and conditions and advise the Federal grantor accordingly.

Further, because of the above, it is clear that we are not inserting
ourself into the area of foreign policy here. We note that we have
previously reviewed complaints concerning awards of contracts under
AID grants (e.g., Sola Basic Industries [Inc., supra), and loans to
foreign governments (e.g., B-168809, March 17, 1970; B-165600,
September 12, 1969), and neither type of situation resulted in em-
barrassment, as forecasted by AID, for the United States Government
or the foreign government.

In this case, AID has reserved the right to review and approve the
terms of the solicitation and the award selection. Further, the grant
(project) agreement does contain instructions to the grantee concern-
ing procurement procedures to be used by the grantee. For instance,
the agreement provides in Annex 2, paragraph C.4:

Any goods and services financed, in whole or in part, under the Loan and/or

Grant will be procured on a fair and, to the maximum extent practicable, on a
competitive basis. [Italic supplied.}

We note that AID regulations set forth at 22 C.F.R. Chapter I1 (1979),
which were promulgated pursuant to the Foreign Assistance Act of
1961, Pub. L. 87-195, 75 Stat. 424 (1961) § 621, provide that “specifica-
tions shall be stated * * * in a nonrestrictive manner and in sufficient
detail to permit maximum response from prospective suppliers.” See
92 C.F.R. § 201.22(a) (1) (1979).

Where competitive bidding is required as a condition for receipt of
a grant, we have held that certain basic principles of Federal procure-
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ment Jaw must be followed by the grantee in solicitations issued pur-
suant to the grant. This requires only rationality rather than compli-
ance with technical intricacy in grantee decisions. See Copeland Sys-
tems, Inc., supra.

With respect to AID’s final contention, concerning our role where
there is a combination of grant and loan funds, which is not the situa-
tion here, it will be our policy initially to make a determination re-
garding the significance of the Federal grant funds in the project as
a whole. If the amount is found to be significant, we will consider the
complaint. See GAO Public Notice, supra.

Under these circumstances, we find that our review of the instant
procurement or others like it to be appropriate, given the magnitude of
this activity.

Timeliness

ATID has raised the issue of the timeliness of Niedermeyer’s request
for review. AID characterizes the Niedermeyer complaint as a “pro-
test” and requests that it be dismissed as untimely pursuant to GAO
Bid Protest Procedures, 4 C.F.R. 20.2(a) (1979). However, the time-
liness requirements of the Procedures are not applicable to the review
of grant complaints considered pursuant to our Public Notice, Con-
sequently, we will consider the matter.
Merits

Niedermeyer, as set forth above, is questioning the exclusion of
Douglas fir and the type of preservative and retention specified in the
solicitation, that is, the Board’s determination of its minimum needs.

The Board and AID both adopted Commonwealth’s view—exclusion
of Douglas fir from the solicitation and requiring only CCA and/or
Penta for preserving the wood poles. Commonwealth’s view was es-
sentially sumimarized in its March 22, 1979, letter as follows:

Bangladesh is a low, humid hot tropical climate, subject to floods during the
monsoons. It is a high soft rot area. The treatment specifications were written
for this condition. * * *

* * * * * * »

When CCA treatment is to be specified in severe hazard locations such as
meflré%eAexposureS, the AWPA recommendations are for retentions as high as 2.5
pc .

CCA and pentaclidorophenol were specified for Bangladesh, because both are
dissolved active preservatives in a carrier. By increasing the concentration of
the preservative, the toxicity or the preservative capability can be increased with-
out increasing the gross volume of the solution. To increase the preservative level
pf a creosote treatment, the gross volume of creosote must be increased. This
increases the gross weight of the pole and the possibility of bleeding wlich could
increase the shipping and handling costs and cause problems with shipping
companies.

Regarding the exclusion of Douglas Fir poles, it should be noted that in wood
preservation, the level of treatment is dependent on the pore space in -the sap~
wood. In general, only the sapwood can be treated. In heavy, dense woods, such
as Douglas Fir, the sapwood is thin (max. 11%’’). Therefore, in Douglas Fir there
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is a limited space available in the wood to receive and hold the preservative. If
rot should develop, in the heart wood of a Douglas Fir pole,:as it has in a few
cases in southeastern U.S.A,, only a thin 1’’ to 13%’’ treated shell may remain to
support the line. Poles with thicker treated sapwood (approximately 3’’), retain
sufficient strength to support the line.

A southeastern U.S.A. utility which specified more than the AWPA recom-
mended 0.6 pef, has reported that of 80 Douglas Fir poles, they installed on one
line, 809% had serious internal decay in seven years. Twenty-seven and one half
percent of these eighty poles were classified as failures and were replaced. They
are continuing to check for additional decayed poles.

As indicated above, the purpose of our review is to determine
whether the grantee has complied with the applicable statutes, regula-
tions and grant terms which require nonrestrictive procurements as-
suring maximum competition in the statement of its minimum needs.
In this connection, our standard of review is that we will not dispute
a procuring activity’s minimum needs determination unless it is clear-
ly shown to be unreasonable. See T'he Babcock & Wilcoz Company,
57 Comp. Gen. 85 (1977), 77-2 CPD 368. We acknowledge that the
record contains information concerning how the Board could make
use of the Douglas fir. However, the record also includes documenta-
tion showing that the solicitation’s specifications (species of trees,
type of preservative and retention rate) reasonably excluded the Doug-
las fir and represent the Board’s minimum needs. Although Nieder-
meyer may disagree with such determination, we do not consider that
Niedermeyer has shown them to be unreasonable. Therefore, we find
that the AID concurrence with the Board’s decision to exclude Doug-
las fir and require only CCA and/or Penta at the 1.25 # per cubic
foot retention rate does not contravene the requirements of the AYD
grant agreement and regulations applicable thereto.

Consequently, Niedermeyer’s contention, that competitive bidding
was not achieved, is without merit. We observe here that, other than
Niedermeyer, six firms responded to two of the procurements and
three firms responded to the third. (Niedermeyer apparently bid on
another species.)

With respect to Niedermeyer’s final contention that Kopper’s fail-
ure to extend its bid and bid bond as required under bid documents
makes the bid nonresponsive, we disagree. We have held that a bidder
who has offered the required bid acceptance period but subsequently
allows his bid to expire may at his option accept an award on the
basis of the bid submitted. See Government Contractors, Inc., B~
198548, February 26, 1979, 79-1 CPD 133. In regard to the expiration
of the bid bond, it is our position that if the bid bond period expires
due to the extension of the bid acceptance period, such does not pre-
clude the procuring activity from considering and/or accepting the
bid. See E'ngle Acoustics & T'ile, Inc., B-190467, January 27, 1978,
78-1 CPD 72.
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[B-195184]

Contracts — Negotiation — Evaluation Factors — All Offerors
Informed Requirement

Incumbent contractor provided agency with monetary estimate for follow-on
contract. That amount became Government estimate and established maximum
amount of funding available for project. Request for proposals, which did not
reveal Government estimate, established evaluation scheme in which quality
and experience factors far outweighed price. Initial proposals revealed that
other competitors did not know importance of available funding. Since other
competitors were placed at material disadvantage by not knowing Government
estimate, all competitors were not treated equally and fairly. Protest sustained;
General Accounting Office recommends that options not be exercised.
Contracts — Negotiation — Offers or Propesals — Preparation —
Costs — Arbitrary and Capricious Government Action

Protester’s claim for proposal preparation costs must be denied wlere it can
not be shown that protester would have been awarded the contract but for the
agency’s action.

Matter of : Northland Anthropological Research, Inc., November 5,
1979:

Northland Anthropological Research, Inc. (NAR), protests the
award of a contract for an archaeological survey of Fort Wingate
pursuant to solicitation No. DAAG49-79-R-0024, issued by Tooele
Army Depot, Utah. NAR’s protest alleges improper Army conduct
concerning the negotiation and evaluation procedures.

NAR believes that the Army never intended to award a contract
to one of the small businesses responding to the small business set-
aside solicitation. NAR is convinced that the Army intended from
the start to award a contract to the awardee, Southern Colorado Uni-
versity (SCU).

To subvert the small business restriction, NAR states that the Army
appears to have engaged in an elaborate subterfuge designed solely to
steer the final award to SCU, the incumbent contractor. NAR requests
that the award to SCU be terminated and that it be compensated for
its proposal preparation costs.

L. Background.

Fort Wingate requested that the contractor performing the survey
be on the job beginning the first week in June to correspond with the
Youth Conservation Corps (YCC) Program. Since SCU managed
the YCC camp in 1978, Depot personnel asked for but did not re-
ceive a sole-source procurement authorization because the contract-
ing officer concluded that previous experience alone was not a suffi-
cient justification when competition was available; therefore, the
solicitation was issued on an unrestricted basis. On April 17, 1979,
the day after issuance, the Small Business Administration (SBA)
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requested that the solicitation be made a 100-percent small business
set-aside. This was done by amendment No. 1.

On May 1, 1979, amendment No. 2 added information concerning
the criteria to be used in proposal evaluation. These criteria included
prior camping, recreation, and environmental education experience
of the proposed project staff and price was listed as the least impor-
tant factor. The Army’s evaluation scheme notified offerors that the
quality of the firm’s experience, management, and approach were
more important relatively than price.

Initial proposals were opened on May 16 and they contained these
prices:

No. 1—Wallaby Enterprises-o——-caceeooo__.__ $40, 000. 00
No. 2—NAR e 32, 432. 06
No. 3—Professional Analysts_. ... _______ 48, 045. 00
No. 4—SCU (nonresponsive to small business re-
quirement) _.__________ o _________ 20, 000. 00

The funds allotted for the project were $20,000 and additional funds
were not available. Thus, the Army cancelled the solicitation and prices
were not disclosed.

On May 29, 1979, it appears that SCU hired a crew chief for the
survey to be in charge of YCC enrollees and to report to Fort Wingate
for work on June 11, 1979; her salary would total $3,500 for approxi-
mately 11 weeks’ work.

On May 30, 1979, after learning that, NAR contacted the Army to
ask if an award had been made. NAR was told that no award had been
made.

Sometime after the initial proposals were opened, the contracting
officer contacted the SBA Denver Regional Office and explained that
no award could be made exceeding $20,000 and requested advice on
eliminating the small business set-aside. The Army reports that no
comments were made by SBA and, due to the urgency, each company
that originally submitted a proposal was contacted and asked for
price quotations based on a new solicitation (No. DAAG49-79-R-
0036) with the small business set-aside requirement removed.

Meanwhile, on June 4, 1979, NAR telephoned the Project Officer
who said that no funds were available currently for the project and
that this was the reason for the delay in making an award. NAR was
also advised that its proposal was out of the competitive price range
established upon initial inspection of proposals; thus, should funds
become available, NAR would not be considered for the award of
the contract.

On June 5, 1979, the contracting officer’s representative telephoned
NAR and explained that funds were now available for the project,
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but that all the small businesses submitted prices in excess of the
amount budgeted by Fort Wingate for the project. The contracting
officer’s representative requested NAR to submit its offer telephoni-
cally that same day.

Prices obtained were as follows:

No. 1—SCU . $19, 735. 00
No. 2—NAR . 25, 373. 42
No. 3—Professional Analysts__.___ . ___________ 31, 560. 00
No. 4—Wallaby Enterprise_ . __________________ 36, 000. 00

Award was made to SCU and on June 11, 1979, work commenced
on the archaeological survey of Fort Wingate.

I1. NAR’s Argument

From these events, NAR draws several inferences:

(1) SCU was hiring personnel for the project at a time when it
could not have had any reasonable expectation that it would be
awarded the contract.

(2) SCU correctly guessed the date of project initiation at a time
when it was effectively barred from participation in contract nego-
tiations.

(3) SCU began work on the archaeological survey the previous
year and the date summaries from that work should have been pro-
vided to all prospective offerors.

NAR believes that the small business restriction could have been
maintained and should have been maintained on this procurement, or
the restriction should never have been placed at all. NAR states that
if the Army wants to accept the lowest bid for these projects, it should
never place a small business restriction on them.

II1. The Army’s Position

The Army reports that, about December 1978, a representative of
SCU met with the commander of Fort Wingate to discuss the con-
tract for the summer of 1979, the subject. of this protest. They agree
that more staff would be necessary for the 1979 contract and, using
SCU’s staff pay as a guide, the commander estimated that $20,000
would be needed to perform the work.

Concerning SCU’s bid on the set-aside, the Army argues that, in
Solar Resources, Inc., B-193264, February 9, 1979, 79-1 CPD 95, our
Office has held that ineligible offerors are not prohibited from obtain-
ing copies of a solicitation and submitting courtesy offers which con-
tracting ofticers may use in determining whether small business bid
prices are reasonable. Further, the Army contends—citing Defense
Acquisition Regulation § 2—404.1(b) (vi) (1976 ed.) and our decisions
in Building Maintenance Specialists, Inc., B-186441, September 10,
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1976, 76-2 CPD 233; and Strand Aviation, Inc., B-194411, June 4,
1979, 79-1 CPD 389—that the decision of the contracting officer to
resolicit without the small business restriction was clearly proper, be-
cause all small business bids were unreasonable and far exceeded the
funds available.

The Army concludes that although: the contracting officer did not
issue a formal resolicitation document, all offerors were treated equally
and fairly in the resolicitation cycle in view of the urgency.

IV. Decision on Merits

The key to SCU’s success in this procurement was clearly its knowl-
edge of the importance of price. Since SCU was the only offeror whose
price was within the Army’s budget, its offer was the only one to re-
ceive consideration. The circumstances of this case and the Army’s
report convineingly show that SCU’s agreement with the commander
of Fort Wingate on the size of the staff required to do the work and
SCU’s knowledge of its own pay scales—which it gave to the Army—
provided the sole information necessary for it to win. Equally con-
vineing from the material before us is that the other offerors had no
idea what the estimate or funding limit was or that the funding limita-
tion was so important. We believe that the RFP’s disclosed evaluation
scheme indicated that quality and experience were far more important
than price but the fiscal realities of the situation were that the Army
wanted the best survey that it could buy for not more than $20,000.
Unquestionably, the other competitors, including NAR, were placed
at a material competitive disadvantage. To avoid prejudice to other
competitors, the Army should have disclosed the amount and import-
ance of the Government estimate or the Army should have performed
an independent analysis to arrive at the Government estimate and dis-
close it either to all or none.

Situations similar to this one occurred in Willamette-Western Cor-
poration; Pacific Towboat & Salvage Company, 54 Comp. Gen. 375
(1974), 74-2 CPD 259; and Sam L. ITuddleston & Associates, Inc., 57
Comp. Gen. 489 (1978), 78-1 CPD 398. In Williamette-Western, the
contracting agency released an advance copy of the solicitation to one
competitor. .\s a result, the competitor gained approximate knowl-
edge of the relative importance of evaluation factors, which was not
disclosed in the solicitation actually issued. The knowledge enabled
that competitor to tailor its proposal to satisfy the most important
evaluation factors. Qur Office concluded that the contracting agency’s
action resulted in prejudice to other offerors and we recommended
corrective action. Similarly, in Sam L. Huddleston & Associates, Inc.,
the contracting agency knew that one firm possessed the master plan
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which contained invaluable information on project specifics but the

agency took no action to ensure that all other competing firms possessed

that critical information. Qur Office concluded that it was the con-

tracting agency’s duty to have done so. There, it was clear that material

information was not disclosed to all offerors and fundamental fairness

required it to be in order that all offerors would be treated equally.
Accordingly, NAR’s protest is sustained.

V. Proposal Preparation Costs

To recover proposal preparation costs, NAR must show that, but
for the Government’s arbitrary or capricious action, it would have been
awarded the contract. McCarty Corporation v. United States, 499 F.
2d 633 (Ct. Cl. 1974) ; United Power & Control Systems, Inc.; Depart-
ment of the Navy—Reconsideration, B~184662, December 27,1978, 78-2
CPD 436. Without considering whether the Army action was arbitrary
or capricious, we do not believe that NAR has shown that it would
have been awarded the contract. It appears that NAR cannot show
that it would have been able to tailor its proposal to win the competi-
tion even if it knew of the $20,000 funding limit for the contract. We
cannot award proposal preparation costs on the speculation that NAR
would have won the competition. Accordingly, NAR’s proposal pre-
paration cost claim is denied.

V1. Conclusion and Recommendation

The first term (approximately 11 weeks beginning June 11, 1979)
of the contract was fully performed before the matter was ready for
our consideration; however, the contract has four option periods. We
recommend that the Army not exercise the options, and that the Army
have a new competition to satisfy the requirement for future years.

[B-188548]

Timber Sales — Quantity Variances — Access Road Cost Recovery

Claim for unamortized road coustruction costs resulting from 39-percent dis-
crepancy between estimated timber volunie and actual timber volume cut is
denied where: (1) record fails to establish that the Forest Service grossly disre-
garded applicable factors and procedures in preparing estimate; (2) there is no
basis upon which to conclude that limited warranty (that road construction costs
would be fully amortized) existed; and (3) volume estimate 39 percent under
actual volume does not constitute gross error.

Matter of : Willamette Industries, Inc., November 8, 1979

The Department of Agriculture, United States Forest Service, re-
quests our decision concerning the claim of Willamette Industries,
Inc. (Purchaser), for $58,004.87 to make up a deficit in road credit
conversion which resulted from a 39-percent-volume underrun on the
Green Mountain Timber Sale, Willamette National Forest.
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The gist of the Purchaser’s claim is that the underrun on the Green
Mountain sale is attributable to the Forest Service’s error in comput-
ing the net volume of merchantable tinber. The Purchaser believes
that the Forest Service, in arriving at the estimate included in the sale
document, failed to “apply any factor for hidden defect and breakage.”

The Forest Service provided the Purchaser a timber sale prospectus
which showed 6,600 MBF as the estimated quantity of timber and 35
percent as the estimate of stand defect. The prospectus warned pur-
chasers that its estimates were not estimates of the purchaser’s own
cost or recovery estimates and that, for this reason, the estimates were
not part of the timber sale contract. Purchasers were further urged to
examine the sale area and make their own cost and recovery estimates.
Consistent with the warning in the prospectus the timber sale contract
expressly disclaimed any warranty of the timber volume estimates.

The Purchaser reports that, prior to the sale, it conducted its own
examination of the Green Mountain sale for the purpose of verifying
construction costs, analyzing timber quality and volume, ascertaining
log distribution, and the availability of right-of-way volume. After 2
days the Purchaser’s cruiser “concluded that the actual volume on the
ground was slightly less than that which the Forest Service had indi-
cated, but certainly well within the normal deviation that a purchaser
would anticipate.”

On December 22, 1970, the timber was purchased. The timber sales
contract set a March 31, 1975, termination date for the Green Moun-
tain sale. The Forest Service conducted its final inspection of Green
Mountain on December 10, 1974, and certified that the Purchaser had
met all contract requirements.

On December 13, 1974, the Purchaser advised the Forest Service
that it had logged all units of the Green Mountain sale and that it had
only extracted 4,050 MBF of the estimated 6,600 MBF, an underrun
of approximately 39 percent. The Purchaser had to-build approxi-
mately 3 miles of logging road, the specifications of which were set out
in the contract, in order to extract the timber. Under Forest Service
contracts, Purchasers earn credits for the logging roads that they con-
struct. The credits are set off against the sums owed the Forest Service
for timber removed from the sale site. Here, however, the value (in
credits) of the roads exceeded the value of the timber removed. The
Purchaser was left with unused