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[ B-180132 ]

Transportation—Overcharges—Disputed—Burden of Proof

A carrier claiming that mechanical equipment was used in loading of shipments
bears burden of proving that such equipment was actually used. Ramp used to
drive fire truck on to carrier’s vehicle is not mechanical equipment.

Transportation—Rates—Tariffs—Construction—Against Carrier

Contradiction in tariff language permits consideration of parol evidence in order
to ascertain intended meaning. Ambiguities must be resolved against carrier.

In the matter of Wells Cargo, Inc., September 3, 1974:

Wells Cargo, Inc., requests review of the actions taken by our Trans-
portation and Claims Division on seven separate claims. Three of
Wells Cargo’s claims, identified by General Acounting Office numbers
TK-916955, TK-916963, and TK-923742, have been allowed in full so
that the request for review is moot on those shipments.

All of the remaining items, one claim number TK-923726, and three
protests of overcharge notices, have a common question of tariff inter-
pretation involving use of mechanical equipment for loading or un-
loading. Generally, Rocky Mountain Motor Tariff Bureau Tariff 7-C.
MF-1.C.C. 186 (Tariff 7-C), to which Wells Cargo is a party, does
not apply for a Wells Cargo shipment which “require the use of me-
chanical equipment for loading onto, or unloading from, carrier’s
vehicle. . . .” Item 1980, Tariff 7-C (1st revised page, Oct. 16,1969). If
Tariff 7-C is not applicable, then the rates in Wells Cargo Local
Freight Tariff No. 1-C, MF-I.C.C. No. 10 (Tariff 1-C) do apply. On
three of the four shipments, Wells Cargo contends that because me-
chanical equipment was used in loading, Tariff 1-C is applicable.

The shipment moving under Government bill of lading F-1792414
consisted of one power pack weighing 3,900 pounds, mounted on a
trailer with wheels. Nothing in the record here indicates that any
mechanical equipment was used in loading. Power packs are shipped
on dollies in order to permit handling without the use of special
equipment.

The shipment moving under Government bill of lading F-1799870,
claim No. TK-923726, consisted of one fire truck weighing 12,400
pounds. Headquarters, Western Area, Military Traffic Management
and Terminal Service, has confirmed that the truck was driven on and
off of the carrier’s vehicle by Government personnel by means of a
ramp. A ramp of this type is not special equipment. United Transports
Inc.v. United States, 214 F. Supp. 34 (W.D. Okla. 1962).

The shipment moving under Government bill of lading F—4333031
consisted of two cartons and one box of household goods weighing a
total of 8,517 pounds. There is no evidence supporting Wells Cargo’s
contention that mechanical loading equipment was used.
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Wells Cargo suggests that Item 1980 of Tariff 7-C does not require
the carrier to present evidence of use of mechanical equipment. How-
ever, it is a general rule that carriers have the burden of establishing
the validity of the charges claimed. United States v. New York, N. H.
& H. R.R., 355 U.S. 253 (1957). Unsupported assertions that services
were performed do not constitute proof of performance.

The shipment moving from Fallon, Nevada, to Alameda, California,
under Government bill of lading F-5459523 consisted of one loose
cooling machine weighing 12,000 pounds which was admittedly loaded
by means of mechanical equipment. On the three previous shipments,
Wells Cargo argued that mechanical loading equipment was used and
therefore Tariff 1-C applied. On this shipment, Wells Cargo acknowl-
edges the use of Mechanical equipment but contends that Tariff 1-C
does not apply nevertheless.

Rule No. 5 of Tariff 1-C provides that Tariff 1-C applies on ship-
ments between California and Nevada which consist of :

Commodities which because of size or weight or other physical characteristics,
require the use of special equipment, or low-bed equipment, for their transporta-
tion (see Notes 2 and 8), or which require the use of mechanical equipment for
loading onto, or unloading from, carrier’s vehicles, and commodities in bulk,
except cement, in tank, bin or hopper type vehicles.

Section 5 of the tariff contains a table of distance class rates for
classes 100 and lower. The original page 60 of the tariff provides that
the rates in Section 5
will apply only on shipments of commodities which because of size or weight, or
other physical characteristics, require the use of special equipment, or low-bed
equipment, for their transportation.

No mention is made of shipments which require the use of mechan-
ical equipment for loading. Except for this omission, the rates in Sec-
tion 5 could appropriately be applied to this shipment. None of the
other rates in Tariff 1-C applies. Thus, while Rule No. 5 includes
shipments requiring mechanical equipment for loading within the
scope of the tariff, none of the rates in the tariff apply.

‘While there is an ambiguity in a tariff, parol evidence is admissible
to explain the ambiguity. 3 A. Corbin, Contracts § 579 (1960). The
meaning of an indefinite term of a contract may be made clear by the
later action of one party. 1 A. Corbin, Contracts § 101 (1963). Here,
there is a clear contradiction in the language of the tariff rather than
a mere ambiguity.

This difficulty in the tariff was eliminated when the 1st revised page
60 was issued on December 30, 1970. On that revised page, the words
“or which require the use of mechanical equipment for loading” were
added to the portion of section quoted above. The change is marked
by a symbol indicating that the change in wording did not result in an
increase or reduction in charges.
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From this change, it is reasonable to infer that the omission of the
words “or which require the use of mechanical equipment for loading”
was inadvertent. Based on this inference plus the well-established rule
that ambiguities are to be construed against the carrier, we conclude
that the Section 5 rates were applicable to this shipment. See United
States v. Great Northern By.,337 F.2d 243,249 (8th Cir. 1964).

Accordingly, the action of our Transportation and Claims Division
in denying Wells Cargo’s claim TK-923726 is sustained. The notices of
overcharge arising out of Government bill of lading numbers
F-1792414, F4333031, and F-5459523 are also sustained.

[ B-180414 ]

Contracts—Negotiation—Competition—Discussion with All Of.
ferors Requirement-—Technical Transfusion or Leveling

Procuring agency did not act improperly in not advising protester of preference
for “refinements” design approach of successful offeror since agency’s statement
in response to protest concerning lack of meaningful technical negotiations, that
it would have ‘“violated ASPR” if it had influenced change in protesting offeror’s
design approach indicates that “technical transfusion” of competing offeror’s
superior design approach would have occurred.

Contracts—Negotiation—Evaluation Factors—Superior Product
Offered

Absent clear showing of lack of rational basis for technical judgment reached
by procurement activity that proposed design is state-of-art advancement within
design-to-production cost limitation of request for proposals, General Accounting
Office, on record, as supplemented by comments from interested parties, finds
no reason to question judgment exercised by activity.

Contracts—Research and Development—Evaluation Factors—
Design—Superiority, Deficiencies, ete.

Procuring agency in source selection process did not disregard procurement
guideline directing offerors to design system for protfection against certain
threats where award was made to offeror receiving excellent rating for protec-
tion against threats in question rather than to protesting concern which re-
ceived rating of “adequate” for same threats.

Contracts—Research and Development—Costs—Analysis—Mini-
mum Standard

On procurement record showing that protesting offeror’s cost proposal, encom-
passing cost elements that are required to be examined under procedures for
cost analysis set forth in Armed Services Procurement Regulation 3-807.2(c),
was analyzed by evaluators in arriving at offeror’s rating in cost area; that
during course of negotiations several inquiries were made of protesting concern
about cost proposal; and that consideration was given to reports submitted by
field pricing support activities, General Accounting Office cannot conclude there
was failure to achieve minimum standard of cost analysis under cited regulation.

Contracts—Negotiation—Field Pricing Support Reports—Con-
tracts in Excess of $100,000

Requirement in Armed Services Procurement Regulation (ASPR) 3-801.5(b)
that field pricing support report be requested prior to negotiation of contract
in excess of $100,000 was complied with in production cost area even though
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procurement contracting officer only requested review of offeror’s proposed
escalation rate for the period in question, the learning curve to be applied in
production, and the make-up of the production unit cost estimate, since ASPR
3-801.5(b) (3) provides that contracting officer has right to stipulate ‘‘specific
areas for which input (field pricing support) is required.”

Contracts—Research and Development—Costs—Analysis—Evalua-

tion Faetors

Primary reliance on independent ‘“parametric” cost analysis in evaluating pro-
jeted production unit costs of offerors in determining successful offeror for
award of development contract under “design-to-production-unit cost” concept
was not unreasonable since: (1) Department of Defense guidelines for award
of development contract terms proposed production unit cost estimates of of-
ferors “inconclusive” at development state; (2) each competing offeror’s cost
proposal was equally and thoroughly analyzed with “parametric” estimate; and
(3) substantial cost additions to each offeror’s proposal were made,

Contracts—Negotiation—Evaluation Factors—Price Elements for

Consideration—Cost Estimates

Negotiations with unsuccessful offeror as to system weight discrepancy should
have, at least, indirectly made it aware that cost estimate was questionable;
nevertheless it would have been preferable to have advised offerors that sub-
mitted cost proposals were considered generally unrealistic and to convey
specifics of cost estimate discrepancies so long as another offeror’s unique tech-
nical and cost approach would not be disclosed.

Contracts — Negotiation — Cost—Plus—Inecentive—Fee Contracts—
Evaluation

Failure of procuring agency to resolve before award discrepancy between award
price on cost-plus-incentive-fee basis of development contract and Government
cost estimate for development work was inconsistent with Armed Services
Procurement Regulation 3-405.4(b) contemplating negotiation of realistic tar-
get cost to provide incentive to contractor to earn maximum fee through ingen-
uity and effective management.

Contracts—Negotiation—Cost, etc., Data—*Realism” of Cost

Elimination, without formal advice to offerors, of cost realism standard as ap-
plied to preproduction development costs, does not require conclusion that se-
lection of technically superior offeror, whose evaluated unit production cost was
within request for proposals (RFP) design-to-production-cost limitation but
v;hﬁ;epdevelopment costs were high, was improper under cost evaluation scheme
0 .

Contracts—Negotiation—Evaluation Factors—Criteria—Adminis-
trative Determination

Lacking independent technical and cost analysis of relative merits of competing
proposals in “band 8" approaches and operational effectiveness of system with-
out band 8 requirement, General Accounting Office cannot question agency’s
decision to eliminate band 8 requirement in order to preserve design-to-produc-
tion cost constraint or subsequent decision, based on possible future importance
of requirement to partially restore band 8 coverage via option technique.

Contracts—Research and Development—Optional Technique

Procedural validity of option technique in development contract is unquestion-
able, since Armed Services Procurement Regulation (ASPR) 1-1501 specifically
provides for use of appropriate option provision in research and development
contracts, and ASPR 1-1504(c), (d), and (e), contrary to contention of pro-
testing concern, provide that options are to be evaluated only if, unlike the
subject procurement, the Government intends to exercise option at time of award
or if contract is fixed-price.
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Contracts—Negotiation—Competition—Changes in Price, Specifi-
cations, ete.

So long as offerors were advised to base production unit costs estimates on
cumulative average costs for 241 production units, there was no unfair advan-
tage in permitting one offeror, by insertion of special clause, to make its pro-
posed cost contingent on accurary of projected production figure, since clause
makes explicit what is already implicit in proposal instructions. Also, model
contract provision furnished to offerors specifically states that equitable adjust-
ment will be made in production unit price for any Government change in pro-
duction quantity affecting production unit cost.

In the matter of the Raytheon Company, September 3, 1974:

This protest questions the technical and financial rationale sup-
porting an Air Force selection of a development contractor under a
“design-to-production-cost” limitation of $1.4 million. For the reasons
discussed at length below, we cannot conclude that the selection in
question was unreasonable or that it was made without benefit of a
“best buy” analysis, encompassing cost and technical considerations.

In November 1971 a request for proposals was issued by the Aero-
nautical Systems Division, Air Force Logistics Systems Command,
Wright-Patterson Air Force Base, for the Radio Frequency Sur-
veillance/Electronic Countermeasures Subsystem (system) (RFS/
ECMS) for the B-1aircraift.

After proposals for the system were received in January 1972, an
agency review panel recommended changing the requirements because
the Department had “over-stated requirements that were technically
beyond the state-of-art” and because the proposed system would cost
in excess of that which “the Government could afford.”

A revised approach for the system was approved in May 1972. The
approach required the award of two fixed-price definition and risk
reduction development contracts over a 10-month period. The Depart-
ment reasoned that “if, at the completion of the risk-reduction devel-
opment effort, the Air Force determined that one of the technical
approaches was acceptable, an award could be made to one of the
contractors for the full scale engineering development efforts.” Ulti-
mately, a production contract (Phase III effort) for enough systems
to protect the entire proposed B-1 fleet was contemplated.

Two fixed-price contracts were awarded to Cutler-Hammer, Inc.
(AIL Division), and the Raytheon Company under the revised ap-
proach. Eight major tasks, referred to as Phase I effort, were set. forth
in the contracts. One task was to define a system which could be
produced for a production unit cost of $1.4 million or less, predicated
on the average production costs for all the systems needed for the
B-1 fleet; another task was to fabricate and demonstrate critical
hardware components of the proposed system. The final task of the
Phase I effort was the submission of a proposal for the Phase I1

§68-061 O - 75 - 2
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development effort (the full scale engineering development of the
system, including fabrication, ground and flight test) based on pro-
posal instructions (PI) to be issued subsequently by the Department.

To provide a back-up approach in the event that the Phase I con-
tractors could not demonstrate a workable system, the Air Force
started an in-house study for a more conventional system.

In June 1973 the Air Force issued the PI for the development work
to the contractors. The type of contract anticipated by the PI was
cost-plus-incentive-fee (CPIF) having a standard incentive fee pro-
vision, with the exception that tle fee would not increase if costs
incurred were below the cost target, and a unique design-to-produc-
tion-unit-cost incentive clause. As explained by the contracting officer :

The cost sharing [arrangement] states that there will be no share [by tbe
Air Force] of dollars if the Contractor underruns his development target cost.
This is to encourage the contractor to invest funds in the development phase
so he can produce a low cost subsystem during the production phase. We did
not want to incentivize him to underrun at the expense of developing a lower
production unit cost. * * *,

The design-to-cost incentive fee is in addition to the target fee on develop-
ment cost. The contractor may earn additional fee dollars under the Phase II
contract, up to $4.8 million, for negotiating a production unit cost on the pro-
duction contract at lower values * * *,

In summary, the Phase II incentive structure tells the contractor to invest
in the development contract by spending all of the dollars of his target, or even
more, if he will be able to reduce the production unit cost during Phase III * * *

Offerors were required to submit complete cost estimates for costs
not only associated with the development work, but for the proposed
production unit cost under the contemplated production contract for
the systems and for “life cycle” costs énvisioned for the systems.
Offerors were specifically warned to submit cost data which “are
sufficient to establish the reasonableness, realism, and completeness of
the proposed cost/price.”

The PI advised offerors that proposals would be evaluated in three
areas, listed in descending order of importance as follows : design-to-
cost (this standard was to have “primary consideration”) ; technical
(concept and technical approach); and development program (the
first listed consideration here was a minimum development cost con-
sistent with design-to-cost requirements).

To furnish guidance to offerors in designing technical approaches,
the PI instructed offerors, in effect, to design a system with greatest
effectiveness which included defensive capabilities on as many radio
frequenecy bands as possible within the design to cost limit of $1.4
million and the essential performance parameters set forth elsewhere
in the PI. Further, the PI divided the entire radio frequency spectrum
into eight frequency bands. The Air Force reports that the reason
this was done was to group the radio frequencies of the known and
postulated threats into certain bands, thus enabling it to put an
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importance factor, or priority, on the bands. Band 1 covers a rela-
tively narrow range of frequencies at the lower end of the entire
frequency spectrum; band 8 covers a very wide range of frequencies
at the upper end of the spectrum. The eight bands were listed in
descending order of priority in the PI as follows:

Priority Band
1 7 R/T (Defensive capability in both reception
and transmission)
2 - 6R/T
3 - 5R
4 . 4R/T
5 _____ 5T
6 . 8R
[ —— 8 T (aft section only)
8 - 2R/T
9 8 T (fwd sectors)
10 ____. land 3R/T

In conjunction with the listing, offerors were informed that the
bands were set forth in decreasing order to allow deletion of the bands
in the event the cost limitation could not be met. Consequently, it was
stated the system must be of modular design, that is, capable of with-
standing addition or deletion of band capability with little or no
impact on overall performance.

Both Raytheon and AIL submitted their proposals for the Phase
IT work in July 1973. In addition the Air Force report on the in-house
conventional back-up system was submitted.

The record discloses that the detailed evaluation approach of the
evaluators in the cost area (development cost, production unit cost
and life cycle costs) included the following scheme as pertinent :

Area: 4.0 Cost
*

* * * * » *
Item 4.1 Reasonableness
* * * * * * *
Item 4.2 Realism
* * * * * * -
Item 4.3 Completeness
* * * * L * *
Item 44 Risk
* * * * * * *

The level of risk in this evaluation will be based on the extent to which each
bidder deviated from the realism, reasonableness, and completeness standards
as established for source selection. The closer the bidder’s estimate comes to
satisfying the PI requirements, the less the risk.

The evaluators, using a color-coded, adjective rating system, deter-
mined that all three proposed systems had moderate technical and
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cost risk because of the short development time available and “over
ambitious systems designs.” AIL proposed a system for priorities
1.through 7; Raytheon proposed a system for priorities 1 through 8;
and the Air Force in-house group proposed a system for priorities
1 through 10.

In August 1973 the overall development plan for the B-1 program
was changed. This change, in turn, required that the PI be modified.
Consequently, on August 22, 1973, both offerors were issued a Modifi-
cation Request (MR) which, among other things, granted an extension
of the schedule time to accomplish the development effort.

After the offerors responded to the modification, the Air Force de-
termined that there was a substantial reduction in the technical risk
of both proposals—primarily due, in Air Force’s judgment, to the
extension of time. The cost risk, however, was still considered moderate
in both offerors’ proposals due to the number of priorities proposed.
Thereafter, a decision was made to reduce the requirements to a priority
1 through 5 system.

The Air Force decision came as a result of several factors. Critical
to the decision was the result of an independent cost analysis of each
offeror’s proposal. This analysis, unlike the standard procedures for
cost analysis, was completely independent of the offeror’s cost data.
Instead, the offeror’s technical data was used to determine what the
system should cost. Then, and only then, was the offeror’s cost data
compared with the independent analysis.

In this cost evaluation process, the independent cost analyzing group
also compared the development and production costs of analogous
systems with its independent cost estimate for the proposal of each
offeror. The results of the independent cost analysis, validated by the
analysis of analogous systems, indicated that the proposed systems
of both offerors would exceed the design to cost limitation of $1.4
million.

Among the other factors influencing the decision to delete priorities
6 through 10 were reviews made by the designated evaluators for the
procurement (the Source Selection Evaluation Committee (SSEC))
and an Air Force group independent of the procurement (the McColl
Committee).

The SSEC made extensive cost/effectiveness trade studies to deter-
mine how many priorities in each offeror’s system could be achieved
with acceptable risk for $1.4 million, and whether that system would be
acceptable in terms of operational effectiveness. The SSEC decided
subsequently that both offerors’ systems, incorporating priorities 1
through 5, could be achieved with acceptable risk of $1.4 million or less,
and that both systems would be operationally effective.
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The results of the SSEC’s cost/effectiveness studies were then pre-
sented to the McColl Committee which concurred in the approach of
limiting the development effort to priorities 1 through 5.

On November 8, 1973, MR’s were issued to the offerors (MR No.
D.3.0.2.65 to Raytheon) stating that “Due to cost considerations, (sys-
tem) development will be limited to priorities 1 through 5 and the de-
velopment program schedule must be rephased.” The MR’s further
stated that the offerors’ proposed revised systems should retain “in-
herent growth capability to modularly and gracefully grow from a five
priority (system) back to your earlier proposed baseline (system)
* * *2 Offerors were also advised that December 14, 1973, was the
contemplated date for offerors to submit best and final offers.

During November and December 1973, discussions were held with
both offerors. The Air Force states that all questions and suggestions
brought up by the offerors were entertained. The discussions also in-
cluded examination of the contractors’ proposals as well as contract
documents, clarification of any areas heretofore unclear, and identifi-
cation of any potential areas requiring research or future discussions.
At the conclusion of negotiations both offerors were presented with
copies of the proposed contract.

On December 12, 1973, offerors were informed by letter that “In
accordance with ASPR 3-805.1(b), three properly executed copies of
the subject document [the proposed contract] must be received by this
office no later than 1700 Hours on 18 December 1973.” Both offerors
responded by that time and date. On December 19, 1973, the SSEC
briefed the McColl Committee on the final evaluation results. At that
time a decision was made to add an option for priorities 6 and 7 (band
8) to the PI. The McColl Committee had previously suggested, not-
withstanding its concurrence in limiting development work to priori-
ties 1 through 5, that a way should be found to insure that the success-
ful offeror would retain a systems capability to add band 8 when these
priorities could be afforded and when they were absolutely required to
meet a threat. The method finally chosen was an option technique.

The primary reason for using an option technique rather than
issuing a new request for proposals (presumably on a sole-source
basis at some later date to the successful contractor for Phase II)
was to obtain “the proposals [for the option] from each of the Con-
tractors during the competitive period, thereby receiving the benefits
of lower cost proposals.”

To carry out the option technique, Proposal Imstruction Change
Notice (PICN) No. 5 was issued by the Air Force on December 21,
1973.



176 DECISIONS OF THE COMPTROLLEL GENERAL 54

The notice stated that it was the Government's intent to incorporate
in the awarded contract an option (to be exercised within 24 months
after the date of contract in the event band 8 became necessary) for
development of the offerors’ earlier proposed 8 approaches. However,
the notice expressly advised offerors that the response to the notice
should be independent of, and additive to, the program proposed in
the best and final offers submitted on December 18 and that the re-
sponses would not be evaluated as a part of the source selection activity.

On December 31, 1973, both offerors submitted their proposals for the
band 8 option. The contracting officer states that neither offeror took
exception to the option technique.

By separate letter dated December 81,1973, Raytheon also submitted
a separate offer to perform the Phase II work under a fixed-price
incentive or CPIF basis with a ceiling price of $29,498,749. With the
inclusion of the band 8 option, Raytheon proposed a. higher ceiling
price of $32,111,264.

According to the independent cost estimate, AIL’s proposed pro-
duction unit and development costs were slightly higher than Ray-
theon’s proposed costs. From this data the Air Force considered that
both AIL and Raytheon had high probabilities of success in com-
pleting priorities 1 through 5 within the design-to-cost limitation dur-
ing the production contract and low probabilities of success in com-
pleting the development work within the costs proposed.

Because projected costs of the offerors were essentially equal, but
since AIL’s system was considered technically superior, the Air Force
decided AIL’s offer had superior merit and awarded the Phase II
contract to AIL on January 8, 1974, at an estimated cost and fee of
$31,608,697 for priorities 1 through 5. The price of the option for
band 8 was not negotiated prior to award.

Raytheon’s protest raises six major issues. The Air Force’s responses
to the issues and our conclusions are set forth under the captions listed
below. Raytheon believes the issues should be resolved in its favor.
Consequently, the company requests that we direct the Air Force to
terminate AIL’ contract and award the contract to Raytheon.

I. THE AIR FORCE FAILED TO CONDUCT MEANINGFUL
NEGOTIATIONS

This issue relates to the technical differences in design approach
proposed by AIL and Raytheon for Phase IT and the Air Force’s
judgment that AIL’s approach was more effective within the design-
to-cost limitation. Raytheon urges that the Air Force had a fixed
preference, determined prior to the conclusion of negotiations, for
the AIL design approach. Because of this fixed preference, Raytheon
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asserts that the Air Force had a duty to inform it of this preference,
via an amendment to the PI under Armed Services Procurement Reg-
ulation (ASPR) 3-805.4(a) so that Raytheon, too, could propose such
approach. Since the Air Force did not so amend the PI, Raytheon
contends that the Air Force failed to conduct meaningful negotia-
tions with it in violation of the principle set forth in several decisions
of our Office which require “meaningful discussions” in order to fulfill
the statutory requirement for negotiations with all offerors in the com-
petitive range.

The Air Force denies that it had a fixed preference for the AIL
system before the completion of the source selection process. Its report
on these matters, as the protester knows, is classified.

What can be reported is that, although the Air Force decided that
an effective system would have certain characteristics common to
both offerors’ basic approaches, it says that it did not decide between
the relative merits of the refinements of the basic approaches until
evaluation was complete. Thus the Air Force reports that although
it. considered AIL had demonstrated a significant advancement in
state-of-the-art development late in Phase I work, it did not know
until well into the proposal evaluation process whether the “total
systems approach” and the cost of the AIL approach would satisfy
the design-to-cost limit. Its interest was in getting a balanced system
that could be afforded, was technically sound and offered greatest
effectiveness. On this position, the Air Force rejects the view that it
had a fixed preference for AIL's approach.

Implicit in the Air Force response is an admission that, prior to the
close of negotiation, it was impressed with the AIL “refinements”
approach as a state-of-the-art advancement. Given the Air Force pref-
erence for the AIL approach, we cannot agree, however, that the deci-
sions of our Office, cited by Raytheon, required the Air Force to dis-
close this factor to Raytheon.

The general principle that negotiations must be meaningful is well
established. This principle is recognized in 51 Comp. Gen. 431 (1972),
cited by Raytheon, when we observed :

* * * discussions must be meaningful and furnish information to all
offerors within the competitive range as to the areas in which their proposals
are deficient so that competitive offerors are given an opportunity to fully
satisfy the Government’s requirements.

Following our observation in the cited case and in several other deci-
sions of our Office (see, for example, 47 Comp. Gen. 336 (1967); 50
id. 117 (1970)), ASPR 3-805.3(a) requires that “all offerors selected
to participate in discussions shall be advised of deficiencies in their

proposals.”
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At the same time we have recognized that inferior aspects of tech-
nically sophisticated proposals may not be easily amenable to meaning-
ful negotiations without improperly disclosing the innovative ap-
proach of a superior proposal. As we stated in 51 Comp. Gen. 621
(1972) :

Any discussion with competing offerors raises the question as to how to
avoid unfairness and unequal treatment. Obviously disclosure to other proppser’s

innovation or ingenious solution to a problem is unfair. We agree that such
“transfusion” should be avoided.

In 52 Comp. Gen. 870 (1973) we further confirmed our opposition
to the disclosure during negotiations of an offeror’s independent ap-
proach to solving a complex research and development problem. We
noted that the “specifications” of the RFP in question were primarily
performance oriented in order to obtain independent, innovative
approaches to attain the performance desired.

This restriction on the requirement for meaningful discussions is
also recognized in several recent decisions of our Office, cited by
Raytheon for the proposition that the Air Force improperly failed to
advise it of the preference for AIL’s refinements approach. Thus in
B-179030, January 24, 1974, although we questioned whether tech-
nical negotiations limited to clarifications discussion of an offeror’s
proposed manhours and subcontracting would have run the risk of
technical transfusion or divulgence of another offeror’s concepts, we
again recognized the potential in reseach and development procure-
ments for the disclosure to other competitors of the “fruits of an
offeror’s innovative efforts.” Similarly, in B-178989, March 6, 1974,
we pointed out that solutions based on the ingenuity of Government
technical personnel or derived from competing proposals should not
be conveyed during discussions, although we could not see how advis-
ing the protesting offeror that his proposal was deficient in low tem-
perature performance or that a 50-second time delay approach im-
proper constituted technical transfusion.

In the present case, the Air Force states that it never attempted
to “influence or otherwise cause either AIL or Raytheon to modify,
change, or deviate from their * * * design approach * * *. To do so
would have been in direct violation of ASPR * * *7

We think this statement indicates, in the Air Force’s view, that
technical transfusion would have occurred had it advised Raytheon
that it preferred the AIL “refinements” approach. Indeed, the cir-
cumstances of the procurement resemble those in 52 Comp. Gen.,
supra, where we agreed with the agencies involved that the possibility
of technical transfusion prevented meaningful technical discussions
of the design approaches. Then, as now, the Government’s require-
ments were stated primarily in performance terms; the offeror’s inno-
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vative approach to the technical questien involved was the essence of
the procurement ; the weaknesses in the proposal of the offeror claim-
ing the lack of meaningful discussions were relative only; and the
weakness related to general design approach rather than to non-
technical matters, technically unsophisticated matters, or minute
design deficiencies.

The facts of this case are therefore distinguishable from B-174492,
June 1, 1972, cited by Raytheon, which involved a negotiated solicita-
tion containing detailed design specifications for printing presses of a
technically unsophisticated character. We held that the procuring
agency’s preference for a special type of automatic press to be fur-
nished by a subcontractor should have been conveyed to all competing
offerors. The innovative design approach for which Raytheon claims
Air Force had a fixed preference cannot, in our view, be considered
analogous to the approach proposing the press in the cited case.

Under these circumstances, and given the Air Force view that AIL’s
approach was a significant advancement in the state-of-the-art within
the limits of the design-to-cost constraint, we must conclude the pos-
sibility of technical transfusion was real. Consequently, we cannot con-
clude that the Air Force improperly failed to advise Raytheon of the
ATL “refinements” approach.

I1. AT’SAPPROACHIS NOT A STATE-OF-THE-ART
ADVANCEMENT

Raytheon disputes the idea that ATL’s approach is a state-of-the-art
advancement. It says that it, too, pursued an approach similar to ATL’s
approach until it was forced to give it up because of the design-to-cost
limit and that it will use such an approach under a contract it recently
received from the Navy.

Raytheon urges that speed of detection of enemy radar pulses (which
Raytheon admits is faster with the ATL system) is not as critical in
denying information on the location of the B-1 as “signal measurement
accuracy” (which Raytheon urges is more precise with its system). The
deficiency in accuracy with the ATL system can be overcome with addi-
tional “specialized hardware” but that results in additional delay
which more than offsets the faster rate of detection of the AIL system.

The Air Force insists that the AIL approach is an advancement of
the state-of-the-art within the funding constraint and that Raytheon’s
cost and technical experience with an approach similar to that of ATL’s
under Phase I work and under the Navy contract cannot be considered
the standard against which the merits of AIL’s system are determined.

Concerning Raytheon’s argument that the Air Force has misplaced
technical emphasis on speed (of detection) rather than accuracy of
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signal measuremerit, the Air Force has submitted a classified response.
We can report, however, that the Air Force technical advisers disagree
with Raytheon’s assertion that its system excels AIL’s system in fre-
quency measurement resolution (which we assume to be identical to
“signal measurement accuracy”). Further, the Air Force denies that
Raytheon’s system has an advantage in reaction time.

Based on our review of the record, as supplemented by comments
from the interested parties, we cannot conclude that the Air Force’s
technical judgment on these issues has been clearly demonstrated to
lack a rational basis.

IIT. THE AIR FORCE DISREGARDED THE PROCURE-
MENT GUIDELINES DIRECTING OFFERORS TO DE-
SIGN AGAINST CERTAIN THREATS (our treatment of this
issue is seriously restricted because of the classified nature of the
technical material in question.)

Raytheon contends that selection of the AIL technical approach
violated certain guidelines for the technical risk definition involved in
Phase I with respect to designing for certain threats. Raytheon be-
lieves that design to these threats was the primary requirement of the
Phase IT procurement. It states that it was told in a debriefing that its
system adequately responded to these threats but in other “threat en-
vironments” the Raytheon system effectiveness was rated marginal.
Thus Raytheon believes the selection of AIL was primarily based on
that system’s alleged advantage in protecting against these other
threats.

We have reviewed the record of the technical evaluation of Ray-
theon’s proposal. Raytheon received a rating of adequate for protec-
tion against the threats in question. AIL received a rating of excellent
for protection against these same threats. Consequently, we cannot
agree that the selection of AIL disregarded the procurement guideline
cited by Raytheon or that it was primarily based on AIL’s alleged
advantage in protecting against the “other threats” in question.

IV. THE AIR FORCE IMPROPERLY EVALUATED COST
CONSIDERATIONS

. Raytheon alleges that the Air Force procedures on cost evaluation
did not comply with ASPR 3-801.5(b) and 3-807.2(c) which provide
as pertinent:

3-801.5 (b) (1)

Prior to negotiation of a contract * * * in excess of $100,000 * * * when price is
based on cost or pricing data * * * submitted by the contractor, the contracting
officer shall request a field pricing support report (which includes an audit review
by the contract audit activity) unless information is adequate to determine the
reasonableness of the proposed cost or price * * *.
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3-807.2(c) (1)

Cost analysis is the review and evaluation of a contractor’s cost or pricing
data * * * and of the judgmental factors applied in projecting from the data to
the estimated costs, in order to form an opinion on the degree to which the con-
tractor’s proposed costs represent what performance of the contract should cost,
assuming reasonable economy and efficiency * * *.

Raytheon contends that the Air Force did not request a full audit
review on its proposal and did not examine the data in its production
unit cost volume in violation of the above regulations. The effect of
this failure, and the primary reliance by the Air Force on independent
cost estimates, Raytheon insists, exaggerated Raytheon’s proposed
costs and understated AIL’s proposed costs, especially considering the
cost impact of the addition of band 8. Raytheon further suggests that
the real effect of the cost impact of the addition of band 8 to the AIL
contract will cause the design-to-cost limitation to be exceeded—thus
abrogating the limitation which was of primary importance in the
evaluation criteria.

Raytheon notes that the contracting officer reported that Raytheon’s
proposed production unit cost was reasonable and acceptable so far
as Raytheon’s estimating methodology was concerned, but that he does
not explain why effort was not made to investigate the reasons for
the “disparity between the independent cost estimate results and the
DCAA/DCAS findings.” Contrary to the contracting officer’s state-
ment, discussed at length below, that analysis of proposed production
cost data prior to award of the engineering development contract,
rather than the production contract, has severe limitations because
data available for examination is only of a forecast nature, Raytheon
maintains that extensive data was in fact available at Raytheon.

Collateral to Raytheon’s argument that the Air Force improperly
evaluated cost considerations, but presented in connection with the com-
pany’s argument that Air Force improperly determined that Ray-
theon’s December 31, 1973, revised proposal was “late,” is Raytheon’s
position that its December 31 offer of a ceiling on development costs
of $29,498,749 should have been considered most advantageous to the
Government.

The Air Force insists that it did use proper cost analysis on the
offerors’ proposals. It points out that ASPR 3-807.2(a) allows the
method and degree of cost analysis to be dependent on the facts of
the particular procurement and pricing situation.

Analysis of the proposed production unit cost data for a develop-
ment contract, in the Air Force’s view, has severe limits. Nevertheless,
the Air Force says that it did obtain a report, prepared by an in-
dustrial engineer from the appropriate Defense Contract Administra-
tive Services Regional Office on Raytheon’s production unit cost and
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that its evaluators did examine the volume 10 of Raytheon’s cost pro-
posal concerning production unit cost data. The report expressed
the view that there was a “high degree of confidence in the estimates
made and proposed for the production of 241 systems.” The report
also noted than an independent cost estimate was made by Raytheon
which was well within “= -one sigma values of $27.3 million and
$35.6 million.” The report cautioned, however, that “no analysis was
made nor is any judgment as to reasonableness of the dollars implied.”
The SSEC also considered a DCA A report on the contractor’s cost
estimating methods; support labor ratios, and escalation factors used
in preparation of the production unit cost estimate.

Because of the severe limitations it perceived in relying on the pro-
posed production unit cost of the offerors, the Air Force felt the inde-
dependent cost estimating technique was critical to ensuring adherence
to design to cost constraints.

Primary reliance on this technique, which the Air Force reports is
sensitive to system weight, resulted in conclusions that both offerors’
initial proposals exceeded the design-to-cost constraint and final con-
clusions that both offerors’ revised approaches were within the con-
straint, although the technique finally projected that there was a low
probability of either offeror completing the development work within
the costs proposed.

Consideration of both the independent cost analyses and the cited
field reports complied, in the Air Force’s view, with ASPR require-
ments for cost analysis and all requirements in the DOD “Joint
Design-To-Cost Guide” which was not effective until October 3, 1973,
after the PI had been issued.

The Air Force states that it did compare its independent cost esti-
mate with Raytheon’s independent cost estimate. Both estimates, as
Raytheon is aware, are based on the same model. The Raytheon esti-
mate, which tended to confirm its production cost estimate, was con-
sidered faulty in several respects. It did not reflect the Air Foxce view
that Raytheon had failed to adequately explain inconsistemcies in
system weight despite repeated inquiries. Further, the Raytheon esti-
mate did not evaluate four “line replaceable units” which the company
considered off-the-shelf, nor did it evaluate the integration and test
support subroutine of the model for production costs. In analyzing
these differences, the Air Force discovered that the greatest discrep-
ancies -between Ravtheon’s cost estimate and ‘the Air Force’s cost
estimate were the “line replaceable units” which were currently under
development or being produced. Extensive data, the Air Force reports,
was available for these units which showed Raytheon’s costs were
underestimated. Finally, the Air Force believed that Raytheon’s pro-
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duction cost estimates for certain miniature components was at least
100 percent low.

In specific response to the Raytheon suggestion that the cost impact
of the addition of band 8 to AIL’s contract will exceed the design-
to-cost limit, the Air Force replies that, if the addition occurs, the
target production unit cost in the contract will still be well below
the $1.4 million ceiling. It adds that during the 24-month period dur-
ing which the option may be added to AIL’s contract the Air Force
will be able to determine whether the target cost, independent cost
estimate, or some other cost is coming true and that if the reassessed
cost value shows that a system ‘with band 8 included can be achieved
for $1.4 million, the option will be exercised only if the threat dictates
that it is required.

The Air Force also maintains that, contrary to Raytheon’s allega-
tion that AIL’s “refinements” technical approach, including its band
8 approach, must necessarily be more expensive than Raytheon’s “re-
finements” approach, both the offerors’ proposals and the Air Force’s
independent cost estimate show that Raytheon’s refinements approach
is approximately 34 percent more costly than the AIL “refinements”
approach, and that as to band 8 the Air Force’s cost estimate showed
Raytheon (although lower in proposed costs) to be 16 percent higher
than ATL.

Finally, the contracting officer insists that Raytheon’s proposals of
a ceiling on development costs was not considered advantageous to the
Goverment given the primary focus on achieving the production unit
cost constraint. If the contractor were to hold development costs to a
predetermined fixed level of dollar effort, this might hamper, in the
contracting officer’s view, his success in achieving the production unit
cost goal.

QOur review of the record shows that the same approach was used
to evaluate the cost proposals of both offerors. Primary reliance was
placed on the Government’s independent cost estimate as a method
of determining and the reasonableness and realism of the proposed
development and production costs rather than on an analysis of the
offeror’s own cost data.

Contrary to Raytheon’s allegation, we find that the contracting offi-
cer did request a field pricing support report under ASPR 3-801.5(b).
With respect to production unit cost considerations, the contracting
officer requested analysis of: the proposed escalation rate for the
period ; the learning curve to be applied in production ; and the make-
up of the production unit cost estimate, including definition of cost
categories, equipments included, and the contractors’ rationale sup-
porting the production cost estimate.
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We cannot question the right of the procuring contracting officer
to stipulate specific areas for which input (audit) is required. See
ASPR 3-801.5(b) (3).

The record also shows that volumes 9 and 10 of Raytheon’s cost
proposal, encompassing cost elements that are required to be examined
in cost analysis under ASPR 8-807.2(c), were analyzed by the SSEC
in arriving at Raytheon’s rating in the cost area. Several inquires were
made of Raytheon about its cost proposal as a result of this examina-
tion. Consideration was also given to the DCAA and the industrial
engineer’s reports on Raytheon’s proposal on production cost. On this
record, we cannot, conclude that there was a failure to achieve minimum
standards of cost analysis under ASPR 3-807.2(c).

The propriety of using independent Government cost estimates as
an aid in determining the reasonableness and realism of cost and
technical approaches has been approved in several of our decisions.
See 53 Comp. Gen. 800 (1974); B-176311(2), October 26, 1973; 52
Comp. Gen. 358 (1972); and 50 id. 390 (1970). As we stated in 52
Comp. Gen. 870,874 (1973) :

* * * Tn view of the fact that the contract will be performed on cost-plus-

fixed-fee basis, evaluated costs rather than proposed costs provide a sounder
basis for determining the most advantageous proposal. {Italic supplied.]
This position reflects the view in ASPR 4-106.5, concerning the evalua-
tion of cost leading to the award of a development contract. Section
(a) of the regulation provides that (proposed) cost should not be
the controlling factor in selecting a contractor for a development con-
tract; section (c) states that a “Government cost estimate may * * *
develop the expected incidence of various cost factors in relation to
performance phases * * *7”

Further, we have observed that the procuring agency’s judgment
as to the methods used in developing the Government’s cost estimate
and the conclusions reached in evaluating the proposed costs are
entitled to great weight since the agencies are in the best position
to determine realism of costs and corresponding technical approaches
and must bear the major criticism for any difficulties experienced by
reason of defective analysis. B-176311(2), supra; 50 Comp. Gen.,
supra.

At the same time, we have cautioned against absolute reliance on
the validity of Government cost estimates, in view of the performance
uncertainties inherent in cost-type contracting in a case when mean-
ingful cost negotiations were not conducted with offerors who were
rated equal in technical merit. 47 Comp. Gen. 336 (1967). And we
have criticized use of a Government cost estimate to exclude offerors
whose prices exceeded the Government cost estimate by more than 10
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percent from price discussions. See 50 Comp. Gen. 16 (1970). How-
ever, from our review, we cannot conclude that the Air Force used
the independent cost estimates in an unreasonable fashion in this case.

The “Joint Design-To-Cost Guide,” which became effective after
the issuance of the PI, specifically provides for use of parametric
cost estimates in arriving at decisions about production unit cost
estimates. Further, in describing contractors selection procedures for
the development contract, the Guide notes the inconclusiveness, for
evaluation purposes, of actual production cost figures incurred in
prototype fabrication during the pre-development phase of the ac-
quisition process. The inconclusiveness is caused, the Guide notes, by
the small quantity of units and the likelihood that neither prototype
design nor fabrication techniques are likely to be fully representative
of the production item. In this context, we must conclude that the
Air Force was entitled to place great emphasis on its independent cost
estimating technique in evaluating production unit cost proposals.

Further, the Air Force used this technique with equal emphasis
and thoroughness on both offerors’ cost proposals. Although the tech-
nique assessed a relatively higher cost risk penalty on Raytheon’s
proposal for its system weight inconsistency, AIL’s cost proposal was
also finally evaluated at production and development cost figures sub-
stantially higher than proposed. On this record, we cannot conclude
that the Air Force unreasonably estimated Raytheon’s proposed cost
or unreasonably understated AIL’s cost in the manner suggested by
Raytheon. Neither can we dispute the Air Force’s position that the
addition of band 8 to the AIL contract will only be made, under
current budgetary limitations, if the estimated projected cost of band
8 is within the design-to-cost limit.

The disparity in projected costs between the Air Force’s parametric
cost analysis and Raytheon’s parametric cost analysis should, in our
view, have been explored in more depth during negotiations with
Raytheon. We agree with the Air Force view that it did conduct nego-
tiations with Raytheon on the company’s system weight discrepancy,
which explains to a significant degree, in the Air Force’s estimation,
the differences in analyzed costs. Because this negotiation was had, we
cannot conclude that Raytheon was not, at least indirectly, made
aware that its cost estimate was questionable. In any event, we see
no evidence that cost negotiations with AIL were more extensive
than those with Raytheon or that the Air Force pinpointed specific
areas where the AIL proposal was considered unrealistically low.

We think it would have been preferable for the Air Force to have
advised the offerors in general terms that the cost proposals were con-
sidered unrealistic and in detailed terms the specifics of the cost esti-
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mate discrepancies, so far as another offeror’s unique technical and
cost approach would not be disclosed.

The general unconcern of the Air Force about exploring, through
meaningful negotiations, the disparity between the offerors’ proposed
costs and the Air Force’s projected costs, as determined by the para-
metric estimates, is shown, in our view, by the unresolved discrepancy
between the actual price (target cost and fee of $31.6 million) of
ATL’s awarded contract for the development work and the parametric
cost estimate for the work ($40.4 million). We note that at the Air
Force’s cost estimate level AIL would not earn any of the target fee.

The failure to resolve this discrepancy resulted in an award which,
at least in its development cost aspects, was inconsistent with ASPR
3—405.4(b) which contemplates the negotiation of realistic target
costs to provide an incentive to the contractor to earn up to the maxi-
mum fee through his ingenuity and effective management. See 47
Comp. Gen., supra, at 346. Further, we think the award eliminated, in
effect, the PI direction for offerors to establish the realism of their
proposed development costs.

The Air Force position on the unresolved discrepancy is that it is
insignificant, compared to the savings, instead of a cost overrun, that
may be had if AIL successfully achieves its production unit cost goal
on the possible production contract which has an ultimate cost poten-
tial of $300 to $400 million. Thus AIL, in the Air Force view, should
be encouraged to spend considerably in excess of the awarded price
on the development contract, if that is necessary, to achieve ultimate
cost, success (which is highly probable according to the estimate) in
the production.contract. This position explains, we think, why the
Air Force, firmly believing in the technical superiority of AIL’s
system, did not consider Raytheon’s proposed development cost ceiling
to be advantageous.

The Air Force, in our view, eliminated, without formally advising
the offerors, the cost realism standard as it applied to development
costs. Nevertheless, we are unable to conclude that the selection of AIL,
whose evaluated production unit cost for its technically superior
offer was within $1.4 million, was inconsistent with the “design-to-
production-unit-cost” evaluation criterion which was of paramount
importance. Nor can we conclude that had the Government advised
offerors of the deletion of the development cost realism standard,
Raytheon would have submitted a revised technical proposal and
closed the wide technical gap in the rating of the proposals.

We note, in this connection, that production cost limitations, rather
than development cost limitations, restricted Raytheon’s technical ef-
fort. As Raytheon stated at page I1-10 of its May 2 rebuttal to GAO:
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Those familiar with computers [the RFS/ECMS processer is a computer
system] know that size and expense of a computer is determined in large part
by the * * * data to be processed * * *, This fact was fundamental to Raytheon’s
decision to eliminate the (refinements approach). Raytheon considered it prudent
because of cost to limit the amount of data * * * gnd thus be * * * within the
$1.4 million production unit cost. [Italic supplied.]

Further, we recognize that Raytheon has requested only that we
terminate AIL’s contract and direct the award to Raytheon rather
than requesting cancellation of the award and further negotiations
with both offerors as a prelude to a new award. We think Raytheon
implicitly recognizes, by the limited request, that further negotiations
are Impossible, as a practical matter, given the disclosure by all parties
of considerable technical and cost data during the course of the
protest.

On this analysis we must conclude that neither a direct award to
Raytheon given AIL’s present technical superiority nor further nego-
tiations with both offerors would be appropriate to correct the defects
noted. We are, however, recommending that the Air Force take action
to prevent a repetition of these deficiencies in the future.

In view of our conclusion that the Air Force eliminated cost realism
with respect to development costs, we. find it unnecessary to consider
whether the SSEC should have considered and evaluated Raytheon’s
cost ceiling proposal for development costs, even assuming it should
not have been considered “late.”

V. THE DELETION OF BAND 8 AND ITS PARTIAL RESTO-
RATION BY NOTICE 5 WAS IMPROPER

Raytheon urges that the deletion of band 8 improperly eliminated a
known essential requirement. Indeed, Raytheon maintains that the es-
sentiality of band 8 coverage is demonstrated by the Air Force’s cur-
rent action in fitting certain planes with equipment operating at band
8 frequencies.

Raytheon also asserts that the deletion of band 8 permitted the
SSEC to maintain illusions that the design-to-cost ceiling had not
been breached and that the abbreviated system was still effective.
Further, the deletion resulted, in Raytheon’s view, in a “tailoring” of
the procurement to AIL by eliminating from consideration AIL’s
band 8 approach which Raytheon believes was higher in technical risk
than Raytheon’s band 8 approach. '

Raytheon also claims that the deletion of band 8 capability could
not be sold to those responsible for operational requirements. Because
the deletion could not be sold, band 8 coverage was partially restored
via the option technique. This partial restoration, Raytheon believes,
still did not cure the improper deletion of band 8 since band 8 option
approaches were still not evaluated in determining the successful of-
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feror, thus deferring the alleged technical shortcomings of AIL’s
band 8 proposal for future consideration.

Responding to Raytheon’s claim that the deletion of band 8 was
designed to tailor the requirement to AIL’s approach because of the
higher technical risk associated with that approach, the Air Force
states, to the contrary, that Raytheon had a higher technical risk in
its approach for band 8 than AIL had in its approach for the frequency.
Air Force further states that AIL demonstrated certain components
of its approach during Phase I; that certain tubes similar to those
required by AIL in its band 8 approach had been delivered under
“another DOD program;” and that, while there was a problem with
efficiency in certain other components, the tubes offered low risk in sys-
tem development and operations.

By contrast, the Air Force technical advisers, serving as advisers to
the SSEC, concluded that fundamental problems remained to be solved
in the Raytheon approach without considerable development. Not-
withstanding the greater confidence in the AIL approach, the Air
Forece still felt constrained to delete the band 8 requirement because the
Government’s estimate of cost risk for the systems with band 8 cov-
erage had too great a risk of exceeding the design-to-cost constraint.

In this perspective, the Air Force maintains that the deletion of
band 8 approaches from proposal evaluation served to strengthen
Raytheon’s proposal rather than detract from its overall rating as Ray-
theon believes. Consequently, the Air Force rejects the view that the
partial restoration of band 8 via the option technique prejudiced
Raytheon or that it was an indirect way of deferring the alleged short-
comings of AIL’s approach for future consideration.

Regarding band 8, the Air Force agrees that it is important, but
that technical and cost risk required its deletion. Notwithstanding
its statement about the importance of band 8, the Air Force still con-
siders a system with only band 1 through 5 coverage to be operationally
effective. Further, the band 8 approach going into certain planes, the
Force points out, has been flight tested and does not present the same
risks as the band 8 approach by Raytheon in the subject procurement.

Lacking an independent technical and cost analysis of the relative
merits of the offerors’ band 8 approaches, of the effectiveness of a
system with only band 1 through 5 coverage, and of the stated differ-
ence between the band 8 approaches being installed in certain planes
and contemplated for the subject system, we are not in a position to
question the Air Force technical judgment on these issues. Nor can we
question the validity of the Air Force statement that band 8 will only
be exercised if the design to cost constraint will not be exceeded and the
“threat” requires it.
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Consequently, and since the record contains “raw” technical and cost
source data which, taken at face value, supports the Air Force’s con-
clusions on these issues, we cannot question its position.

Given our acceptance of the Air Force’s conclusions, we cannot ques-
tion the right of the Air Force to delete band 8 coverage from the basic
system design in order to preserve the design-to-cost constraint and to
partially restore band 8 via the option technique (even assuming that
this technique was dictated by Air Force officials who reversed the
previous decision to completely delete band 8).

It is axiomatic that procuring agencies have the right to determine
their minimum requirements at every stage of the procurement process
subject only to the qualification that there be a rational basis for their
determination. We think the record supports conclusions that the Air
Force had a rational basis for its decisions to delete band 8 based on
technical/cost considerations, and to partially restore band 8 via the
option technique given the importance of band 8 coverage for possible
future threats and the possibility that the production unit cost esti-
mates during the Phase IT contract will permit the addition of band
8 without exceeding the design-to-cost constraint,.

As to the procedural validity of the option technique, ASPR 1-1501,
concerning option provisions for supplies and services, specifically pro-
vides that the use of appropriate option provisions in research and
development contracts are not precluded. Using ASPR 1-1504(c),
(d), and (e) as guidelines for deciding whether the subject option
should have been evaluated in determining the successful oferor, as
Raytheon contends, we find that options may be evaluated only if the
Government may exercise the option at time of award or if the coniract
is. fixed-price. Since the Air Force did not contemplate exercising
the option at the time of award and the contract here was a cost rather
than a fixed-price type, we cannot question the procedural validity
of the option technique.

VI. AIL WAS ALLOWED TO PROPOSE ON A BASIS NOT
GRANTED RAYTHEON

Raytheon finally urges that AIL was improperly allowed to pro-
pose a production unit cost which was contingent on a production
buy of 24 units at a rate of 4 per month. Raytheon states that it was
not allowed to propose on this basis and, thus, was denied equal nego-
tiation opportunity.

The Air Force agrees with Raytheon’s charge that the terms of
AL’ contract, unlike the terms Raytheon was allowed to propose on,
stipulate that the production cost limit is contingent on the Air Force
buying 24 systems at the rate of 4 systems per month. The Air Force
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maintains, however, that the terms do not conflict with the statement
set forth in both offeror’s proposals that the design-to-cost limit of $1.4
million is based on the cumulative average cost of 241 systems delivered
to the Air Force. It says it permitted this wording at ATL/s insistence
since a minimum buy was of concern to the company, unlike Raytheon.
Further, it says that the production schedule in Raytheon’s referenced
proposal is the same as that provided in AIL’s contract, namely: 4 per
month in accordance with “Annex A to the B-1 RFS/ECM State-
ment of Work.” Thus it denies that AIL was permitted an unfair
advantage in proposing on this basis.

We agree with the Air Force denial. So long as offerors were told to
base their proposed production unit costs on the cumulative average
costs for 241 production units, we do not see any unfair advantage in
permitting an offeror, if that was its expressed concern, to make its
proposed cost contingent on the accuracy of the projected quantity.

Indeed, we think it is implicit in the directive to propose on the basis
of 241 units that revision in proposed costs would be allowed if the
projection is incorrect, as Raytheon suggests. Our view is strengthened
by the presence of clause “k” in section (j) of the “model contract”
provisions of the PI which specifically provides that:

* * * gn equitable adjustment * * * will be made * * * in the production
unit price amount * * * at the time * * * of any Government change in * * *
production quantity, schedule or specifications * * * which impacts the pro-
duction unit cost, and is incorporated prior to negotiation of the initial produc-
tion contract.

This case is therefore distinguishable from 49 Comp. Gen. 156
(1969), cited by Raytheon, in which there was considered a situation
where an actual change in the Government requirements was not prop-
erly communicated to offerors. Here, we find no change in require-
ments that had to be communicated.

The protest is denied.
[ B-180672 ]

Travel Expenses—Advances—Accountability

Special Agent of the Drug Enforcement Administration whose wallet contain-
ing $1,185 in cash travel advance funds was stolen from his locked motel room
while he was sleeping may nevertheless not be relieved of liability for the loss of
such funds since travel advancements are considered to be like loans, as distin-
guished from Government funds and hence money in the wallet was private
property of the Special Agent and he remains indebted to the Government for
the loan, and must show either that it was expended for travel or refund amount
not expended.

In the matter of the relief of liability for loss of travel advancement,
September 5, 1974:

This matter involves a request for a decision on whether Thomas S.
Kostecke, a Special Agent employed by the Drug Enforcement Ad-
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ministration (formerly designated as the Bureau of Narcotics and
Dangerous Drugs (BNDD) ), United States Department of Justice,
may be relieved from liability for the loss by theft of $1,185 in cash
representing a travel advancement.

Special Agent Kostecke was issued a travel advancement of $1,300
on February 6, 1973, which was to be utilized by him to pay his travel
and subsistance expenses while he performed temporary duty away
from his permanent post of duty. He was assigned to the Mobile Task
Force, Operation “Sandstorm” located at Pittsburgh, Pennsylvania,
and maintained his residence at the Holiday Inn Motel, Room 230,
Route 8, Allison Park, Pennsylvania.

At approximately 1 a.m., February 16, 1973, Special A gent Xostecke
entered his room to retire for the night and secured the self-locking
door with the “dead-bolt” locking system which requires a master key
to be opened from the outside. When he awoke at 4 :30 a.m. he noticed
that the door to his room was open and an inventory of his belongings
revealed that his wallet containing $1,185 in travel advancement funds
was missing, He reported the theft to the management and local police
and discovered that similar burglaries had recently occurred at this
motel, apparently through the use of a master key. The issue is whether
Special Agent Kostecke, on the basis of the situation described above,
may be relieved of liability for the lost travel advancement.

Travel advancements are governed by the provisions of 5 U.S. Code
5705 which provides:

5705. Advancements and deductions.

An agency may advance, through the proper aisbursing official, to an :mployee
or individual entitled to per diem or mileage allowan¢es under this subchapter,
a sum considered advisable with regard to the character and probable duration
of the travel to be performed. A sum advanced and not used for allowable travel
expenses is recoverable from the employee or individual or his estate by—

(1) setoff against accrued pay, retirement credit, or other amount due the
employee or individual ;

(2) deduction from an amount due from the United States; and

(8) such other method as is provided by law.

This office has always considered travel expense advancements in
the nature of a loan, as distinguished from “Government funds,” with
rare exceptions when the travel funds advanced are greatly in excess
of the traveler’s travel expense requirements and when the agency has
stated that the purpose of the excess funds advanced is to create an im-
pression of affluence for operational purposes. In the instant case, the
advance was specifically stated to have been made for the purpose of
enabling the agent to pay for his per diem expenses while he per-
formed temporary duty. We must therefore conclude that the agent’s
wallet contained personal funds on loan from the Government. B-

178595, June 27,1973.
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Accordingly, we are unaware of any authority that would permit us
to relieve Special Agent Kostecke of this indebtedness, even if we were
to assume, without making a finding, that he was free of negligence in
regard to the loss.

[ B-176994 ]

Agriculture Department—School Lunch and Milk Programs——Cash
Payments in Lieu of Commodities

Departinent of Agriculture has authority under National School Lunch Act, as
amended by Public Law 93-326, to make cash payments to States for school
lunch program in lieu of donating any comnmodities, where distribution of donated
commodities is not possible, since such authority is expressly recognized and
affirmed In conference report on Public Law 93-326 and is otherwise consistent
with statutory language and legislative history.

In the matter of cash payments to States in lieu of donated com-
modities under the school lunch program, September 6, 1974: .

This decision to the Secretary of Agriculture, in response to a sub-
mission by Assistant Secretary Richard L. Feltner, concerns the au-
thority of the Department of Agriculture to provide cash payments
to States, in lien of the donation of any commodities, for use in the
school lunch program under the National School Lunch-Act, 42 U.S.
Code 1751 et seq., as amended by the National School Lunch and Child
Nutrition Act Amendments of 1974, approved June 30, 1974, Public
Law 93-326, 88 Stat. 286 (hereafter “Public Law 93-326").

Public Law 93-326 added a new section 14 to the National School
Lunch Act (42 U.S.C. 1762a) which requires the Secretary of Agri-
culture during fiscal year 1975 to use funds available under section 32
of the Agriculture Act of 1935, as amended, 7 U.S.C. 612¢, to purchase
agricultural commodities and their products for donation to maintain
the annually programmed level of assistance under certain programs,
including the school lunch program ; and, if stocks of the Commodity
Credit Corporation are not available, to use Corporation funds to
purchase for such donation agricultural commodities and their prod-
ucts of the types available under section 416 of the Agriculture Act
of 1949, as amended, 7 U.S.C. 1431. Public Law 93-326 also adds
subsection (e) to section 6 of the National School Lunch Act, as
amended by the National School Lunch and Child Nutrition Act
Amendments of 1973, Public Law 93-150, approved November 7, 1973,
87 Stat. 560, 562, 42 U.S.C. 1755, which provides, infer alia, that for
fiscal year 1975 “the national average value of donated foods, or cash
payments in lieu thereof, shall not be less than 10 cents per
lunch * * *?»

The Assistant Secretary’s letter indicates that the State of Kansas,
anticipating the phaseout of commodity donations, dismantled its food
distribution system, so that the State now lacks the personnel, facilities,
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and budget to distribute federally donated foods for school lunch
programs. For the State to reactivate its distribution system for the
remainder of fiscal year 1975 would, in the opinion of the Governor and
other officials, be unreasonable and contrary to congressional intent.
In this regard, the Assistant Secretary refers to the following state-
ment from the conference report on the legislation enacted as Public
Law 93-326, H. Report No. 93-1104,at 7:

At least one State has phased out its commodity distribution facilities accord-

ing to the previously-stated intention of the Department of Agriculture to ter-
minate the commodity distribution program and now lacks the personnel, facili-
ties, and budget to distribute commodities for the school lunch program. In such
a case, it is the Conferees’ expectation that the Secretary of Agriculture will be
able to work out with the affected 'State arrangements for the distribution of
commodities made possible through this new legisiation. At the same time the
Conferees wish to stress that no State is to be penalized because of previous
action on the part of the State in phasing out commodity distribution facilities
and mechanisms. In the unusual case where commodity distribution is not
possible, there is sufficient authority for the Secretary to make cash payments
in lieu of commodities. When such payments are made, the State educational
agency shall promptly and equitably disburse any cash it receives in lieu
of commodities to schools participating in programs under the National School
Lunch Act and such disbursements shall be used by such schools to obfain
agricultural commodities and other foods for their food service program.
The Assistant Secretary indicates that Kansas is the State described
in the foregoing passage from the conference report. He further indi-
cates that it has been concluded that the situation of Kansas meets
the criteria set forth in the report, and warrants special consideration
to receive solely cash and no commodities. However, the Agriculture
Department’s Office of General Counsel has determined that the De-
partment lacks authority to provide all cash in lieu of commodities
to any State.

The legal determination referred to is a memorandum dated Au-
gust 5, 1974, from the Director, Community Programs Division, to the
Administrator, Food and Nutrition Service. This memorandum states
that cash payments may be used under the National School Lunch
Act for two purposes: to make up the difference between the annually
programmed level of assistance in the form of commodities and the
10 cents per lunch level specified in subsection 6(e), added by Public
Law 93-326; and to make up the difference between commodities
initially programmed for donation and estimated deliveries, as pro-
vided in subsection 6(b), added by Public Law 93-150, 87 Stat. 562,
42 U.S.C. 1786 (b). The memorandum then concludes that “the quoted
statement in the conference report [on Public Law 93-326, supra]
may not be construed to provide authority to make distributions in
cash other than” for the two purposes indicated above. The mem-
orandum apparently construes the language of the conference report
as merely indicating an intent that every effort should be made to
facilitate distribution of commodities, particularly in situations where
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States have dismantled their distribution facilities. To this end, the
memorandum notes that the Department may defray distribution and
related costs.

We cannot agree with the construction of the conference report
language advanced in the August 5 legal memorandum. It is true that
the conference report anticipates and encourages the making of satis-
factory arrangements for distribution of commodities. However, the
report goes on to state:

* * * At the same time the Conferees wish to stress that no State is to be

penalized because of previous action on the part of the State in phasing out
commodity distribution facilities and mechanisms. In the unusual case where
commodity distribution is not possible, there is sufiicient quthority for the Secre-
tary to make cash payments in liew of commodities. * * * [Italic supplied.]
In view of this language, it is obvious to us that the conference report
expressly recognizes and affirms the Department’s authority to make
cash payments in lieu of-—.¢., instead of—commodity donations in the
unusual circumstances referred to therein. We further believe that the
interpratation and statement of intent thus set forth in the conference
report must be considered controlling in construing subsection 6(e)
unless it is clearly inconsistent with the terms of the statute or conflicts
with the legislative history as a whole.

The conference report statement does not appear to be questionable
in either respect. As noted previously, Public Law 93-326 amended
section 6 of the National School Lunch Act by adding subsection 6(e)
to provide for fiscal year 1975 a “national average value of donated
foods, or cash payments in liew thereof,” of not less than 10 cents per
lunch. This language is by its terms phrased in the alternative. Thus
while it was clearly envisioned that the alternative of cash payments
would normally apply in combination with donation of commodities
at the level already programmed for by the Department in its fiscal
year 1975 budget—see, e.g., H. Report No. 93-1104, 6; Cong. Rec.,
June 17, 1974, H5149 (remarks of Mr. Quie)—the statute does not
literally require such a combination in all cases. Moreover, the basic
mandate of subsection 6(e) as added by Public Law 93-326 is that a
national average value of 10 cents per lunch be achieved. To construe
this provision as precluding cash payments absent some donated com-
modities in circumstances where distribution of commodities is not
possible would appear incongruous and contrary to the statutory
purpose and mandate. [ Italic supplied.]

With reference to the legislative history as a whole, we note that the
statement in the conference report concerning cash payments may be
traced back to developments during Senate debate on the legislation
enacted as Public Law 93-326. In the course of Senate consideration
of this legislation, Senator Dole offered an amendment to permit
States to elect whether to receive cash in lieu of commodity donations.
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In support of his amendment, Senator Dole described the situation in
Kansas with respect to the dismantling of its commodity distribution
system. Senator McGovern, floor manager of the legislation, suggested
that, while the Dole amendment appeared to have merit, it should be
assessed and discussed in the conference or considered before the Com-
mittee on Agriculture and Forestry. Senator Dole then withdrew his
amendment, stating :

* * * ] think the amendment would do equity to all States. Perhaps it can be
worked out in conference by some report language or change. If not, the Senator
from Kansas is willing to have early hearings on the amendment. [Italic
supplied.]

See generally Cong. Rec., May 21, 1974, S8747-48.

Senator Dole was one of the Senate conferees and it is evident that
the statement in the conference report was included in response to the
problem raised by him. Therefore, it presumably reflects the considered
judgment of the conferees that this problem could be resolved on the
basis of the legislation as set forth in the conference report and subse-
quently enacted. This point was not specifically raised during con-
sideration of the conference report in either House; although M.
Perkins may have had it in mind when he referred to “* * * the
minimum level of 10 cents per lunch assistance in the form of com-
modities, or possibly in cash in lien thereof * * *.” Cong. Rec.,
June 17, 1974, H5146. In any event, we find nothing in the legislative
history which is inconsistent with the conference report statement. On
the contrary, we believe that the legislative history of Public Law
93-326 as a whole tends to reinforce this statement.

In sum, for the reasons stated herein, it is our opinion that the
Department of Agriculture has authority—and, in fact, an obliga-
tion—to make all cash payments in lieu of commodity donations
under the circumstances specified in the conference report, z.e., where
commodity distribution is not possible. We have no reason to question
the Assistant Secretary’s conclusion that such circumstances are satis-
fied in the case of Kansas. However, as noted previously, it does appear
that full cash payments should be made only where arrangements
for commodity distribution cannot be effected. In this connection, we
would suggest that the possibility of having the Department defray
distribution and related costs, as discussed in the Department’s Au-
gust 5 memorandum might be explored with officials of the State of
Kansas, if this has not already been done.

568-061 O - 75 -5
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[ B-180113

Equipment—Automatic Data Processing Systems—Selection and
Purchase—Competitive Basis

Protester objecting to alleged sole-source procurement is not without standing
to have protest considered because of failure to participate in earlier, compe-
titive phase of procurement for automatic data processing systems since it is
current noncompetitive procurement action which is basis of protest.

Contracts—Protests—Timeliness—Contract Award Notice Effect

Protest filed within 5 days of protester’s reading announcement of procurement
action in trade publication but not within 5 days of earlier appearance in same
publication of article which revealed procurement actions is not untimely, since
trade publication article is not of nature to have put protester on actual or con-
structive notice of procurement.

Equipment—Automatic Data Processing Systems—Selection and
Purchase-——Federal Supply Schedule

Army’s procurement by renting initially and then purchasing automatic data
processing equipment (ADPE) from oné vendor pursuant to delnvery order
issued against Federal Supply Schedule contract 6 years earlier was unauthor-
ized, since delivery order, which Army regarded as long-term contractual ar-
rangement, was effective only with respect to equipment actually ordered for
delivery and not with respect to additional equipment listed for possible future
acquisition, which could be acquired only through issuance of subsequent deliv-
ery orders or contract awards in accordance with then applicable regulations.
Equipment—Automatic Data Processing Systems-—Lease-Purchase
Agreements—Acquisition of Equipment

Army’s procurement of automatic data processing equipment (ADPE) without
renewed competition was contrary to Federal Property Management Regula-
tions (FPMR) Temporary Reg. E-25, because Army did not have required dele-
gation of authority from General Services Administration for sole-source ADPE
procurements, and to maximum order limitation in ADP Schedule contract.
Therefore, Comptroller General recommends that eguipment currently in-
stalled on rental basis, and additional ADPE proposed to be acquired, not be
purchased except in accordance with Comptroller General views and all ap-
plicable regulations, including new FPMR Temporary Reg. E-32 promulgated
at 39 Fed. Reg. 25421.

In the matter of Comdisco, Inc., September 6, 1974:

This case concerns the Department of the Army’s course of dealing
with International Business Machines Corporation (IBM) with re-
spect to the lease and subsequent purchase of data processing systems
and related equipment for the Army Materiel Command’s logistics
management program.

The Army’s actions were taken pursuant to a contractual arrange-
ment entered into with IBM in 1967. However, the protester asserts
that the Army’s actions in obtaining certain equipment from IBM in
1973 resulted in sole-source procurements which were not properly
authorized. The Automated Data and Telecommunications Service
of the General Services Administration (GSA), upon review of the
situation, has determined that the Army acted without requisite au-
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thority. For the reasons indicated below, we agree with the protester
and GSA.

The procurement actions in question had their origin in the mid-
1960’s, when the Army developed system specifications for automatic
data processing equipment (ADPE) for the program, which was
originally designated “NAPALM” and now is referred to as
“ALPHA.” The specifications were provided to 17 ADPE manufac-
turers, but only IBM responded with a detailed proposal. On May 5,
1967, the Army issued a delivery order to IBM pursuant to IBM’s
proposal for the lease and installation of a pilot system. Prices were
subject to adjustment in that they were to conform to the then current
IBM/GSA Federal Supply Schedule (FSS) contract. GSA advised
that at that time a “bundled” pricing approach was used and equip-
ment was level-priced on a Government-wide basis and included the
costs for software and other associated services. The delivery order
further provided for possible future orders of additional systems for
installation at various Army facilities upon the occurrence of certain
conditions. All systems were to be subject to the right of the Govern-
ment to exercise an option to purchase. Subsequently additional
equipment was ordered on a rental basis and in 1970 the installed
systems were purchased pursuant to the option provision.

On January 1, 1973, the Army issued “Modification No. AE” which
upgraded some peripheral equipment associated with the systems en-
compassed by the original delivery order and provided that the Gov-
ernment would issue delivery orders for rental of nine additional
systems. Three more systems were then ordered and installed on a rent-
al basis. In June 1973, IBM proposed that the Army purchase those
three systems plus an additional six systems, all at a reduced price.
The Army decided it would be to its advantage to do so, and on Au-
gust 23, 1973, it issued “Modification AG,” by which it exercised its
purchase option with respect to the three installed systems and cer-
tain equipment and agreed to order, initially on a rental basis, the
remaining six systems during the next 6 months. It further agreed to
purchase those six systems upon successful completion of acceptance
testing. It is reported that three of the six systems were ordered and
installed by January 1974, and that one of them has been purchased.

On November 21, 1973, this Office received a protest from Comdisco,
Inc., a company dealing in used computer equipment, against the
Army’s decision to purchase the nine systems from IBM. In a brief
subsequently filed on its behalf Comdisco objected specifically to Modi-
fications AE and AG, claiming that it could have provided the systems
and equipment at a significant cost savings to the Government. Com-
disco further asserted that the execution of the two modifications rep-
resented sole-source procurements and were therefore contrary to the
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Brooks Act, Public Law. 89-306, 79 Stat. 1127, 40 U.S. Code 759, and
to various regulations, directives and orders pertaining to ADPE
‘procurements. The Army takes the position that it conducted a com-
petitive procurement during 1965, 1966, and 1967 which resulted in the
selection of IBM to provide the ALPHA systems and equipment, and
that its actions in 1973 were within the scope of its contractual ar-
rangements with IBM and were not new sole-source procurements. It
therefore views the Brooks Act and implementing directives as in-
applicable to the acquisition of systems and equipment covered by
Modifications AE and AG. GSA, however, which is authorized by the
Brooks Act to “coordinate and provide for the economic and efficient
purchase, lease, and maintenance” of ADPE by all Federal agencies
and which subsequent to 1967 has promulgated regulations pursuant
to that authority, has refused to ratify or agree to the Army’s actions
in this case and has concluded that “Modifications AE and AG were
entered into by the Army without appropriate authority.”

At the outset, we must consider IBM’s assertions that Comdisco is
without standing to protest and in any event filed a protest that is
untimely. IBM questions Comdisco’s standing because that firm did
not submit a proposal in 1965-1966. However, Comdisco’s protest is
against what it views as sole-source procurement actions taken by the
Army in 1978, and we fail to see the relevance of Comdisco’s non-
participation in the earlier equipment selection stages of the ALPHA
program. With respect to the timeliness issue, our Interim Bid Protest
Procedures and Standards require that protests be filed “not later
than 5 days after the basis for protest is known or should have been
known, whichever is earlier.” 4 C.F.R. 20.2(a). Comdisco states that
it learned in November 1973 that the Army had purchased an IBM
system through an announcement in a trade publication. This appar-
ently was in reference to the Army’s delivery order BF02 dated Octo-
ber 31, 1973, which exercised the purchase option on another 360/65
IBM system. However, IBM has referred us to an article in the Sep-
tember 10, 1973, issue of that same trade publication, which reported
that the Army had recently converted leased IBM equipment “to pur-
chase” as part of the ALPHA program. IBM suggests that Comdisco
should have been on notice of Modification AG from September and
that its November protest therefore was untimely. The record is not
entirely clear as to exactly when Comdisco learned of the actions sub-
sequently protested. However, we are not convinced that the trade
publication article is of such nature that it- should be regarded as
having put Comdisco on notice, actual or constructive, of the Army’s
decision to purchase from IBM. In any event, 4 C.F.R. 20.2(b) pro-
vides that a bid protest which is not timely filed may be considered if
it raises issues significant to procurement practices or procedures. We



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 199

think this protest, calling into question the Army’s procedures for long
term acquisition of ADPE, as well as the relationship between those
procedures and the acquisition requirements imposed by GSA, raises
significant issues. :

The Brooks Act, supra, authorizes the Administrator of General
Services to provide ADPE to Federal agencies by “purchase, lease,
* * ¥ or otherwise.” The Act further authorizes the Administrator to
delegate to other Federal agencies his authority to lease or purchase
such equipment. Pursuant to that exclusive authority, the Administra-
tor issued (initially on January 17, 1969) regulations (Subpart i01-
32.4 of the Federal Property Management Regulations [FPMR], 41
C.F.R. 101-32.400 et seq.) which are binding on all agencies. 51 Comp.
Gen. 457 (1972). The Army regards these regulations as inapplicable
to Modifications AE and AG because it views the acquisition of ADPE
under the provisions of the modifications as concomitant to the “basic
1967 ‘selection’ contract” and not as new procurement.

According to the Army, its dealing with IBM was in accordance
with Bureau of Budget (now Office of Management and Budget
[OMB]) Circular A-54 entitled “Policies on Selection and Acquisi-
tion of Automatic Data Processing (ADP) Equipment” which, unlike
the FPMR provisions dealing with ADPE, was in effect in 1967. The
purpose of the Circular, dated October 14, 1961, is to prescribe policies
on:

(a) making selections of equipment * * *
(b) making determinations as to whether the ADP equipment to be acquired
will be leased, purchased, or leased with an option to purchase.

Section 4 of the Circular states:

The selection of ADP equipment includes the initial selection of ADP equip-
ment, the selection of ADP equipment additional to that on hand, the selection
of ADP equipment to replace ADP equipment on hand, the modification of
equipmert on hand, * * * or combinations of the foregoing.

Certain considerations for the selection process, including the need for
competition, are then set forth. Seection 5 of the Circular states:

The method of acquiring ADP equipment will be determined after careful con-
sideration of the relative merits of all methods available (i.e., purchase, lease, or
lease-with-option-to-purchase).

Section 5 further states:

The lease-with-option-to-purchase method is indicated when it is necessary or
advantageous to proceed with the acquisition of the equipment that meets system
specifications. but it is desirable to defer temporarily a decision on purchase
* * * This situation might arise when it is determined that a short period of
operational experience is desirable to prove the validity of a system design on
which there is no previous experience, or where decisions which might substan-
tially alter the system specifications are imminent.

These provisions, according to the Army, address two aspects of
the procurement process, “‘selection” (which requires competition)



200 DECISIONS OF THE COMPTROLLER GENERAL [54

and “acquisition” (which implements the selection). Furthermore, the
Army states, the Circular recognizes lease-with-option-to-purchase as
a distinct method of acquisition. Thus, the Army regards the issuance
of the May 1967 delivery order as the acquisition of its ALPHA sys-
tems. To regard it otherwise, says the Army, would render the lease-
option-purchase method of acquisition recognized in OMB Circular
A-54 “a complete nullity” and would require the Army “to embark
on a new procurement process beginning with solicitation—a result
never intended.” Such a result, the Army continues, would be “pat-
ently absurd” because the basic contract provided not only for hard-
ware, but also for peripherals, systems engineering training, mainte-
nance service and free test time. Thus, the Army concludes, “an
acquisition under the lease-option-purchase provision of Section 5 does
not result in a ‘new procurement’ requiring another selection pursuant
to the policies in Section 4 of OMB Circular A-54.”

It is true that OMB Circular A~54, which continued to have validity
after enactment of the Brooks Act by virtue of a provision in the Act
making GSA’s authority subject to the “fiscal and policy control” of
OMB (The control over policy was transferred to GSA by Executive
Order 11717 dated May 9, 1973.), lists lease-with-option-to-purchase
as a method of acquiring ADPE. We also agree with IBM’s statement
that “the parties contemplated a mutual relationship which would
extend over a number of years and involve acquisitions beyond the
initial pilot systems.” However, we do not agree that Modifications
AE and AG can be regarded as mere administrative implementations
of an earlier procurement decision and thus not subject to intervening
policies and regulations applicable prospectively to ADPE acquisi-
tions.

First of all, we believe that the OMB Circular, which establishes
policy guidance for executive agencies, must be read in conjunction
with the implementing FPMR provisions which, as noted above, are
binding on all Federal agencies. FPMR 101-32. 402.5 defines procure-
ment as “the acquisition of ADPE, software, maintenance service, or
supplies by purchase or lease.” Thus, under this regulatory frame-
work, the various FPMR provisions are applicable to the acquisition
stage and not only to the selection stage of ADPE procurements.
Furthermore, since the FPMR provisions define procurement only in
terms of lease or purchase, it follows that both the initial acquisition
by lease (with option) and the exercise of an option to purchase are
clearly procurement actions under the FPMR. Although we have
recognized that not all of the FPMR and ADP Schedule provisions
are applicable to purchases of leased equipment previously installed
(see Report B-115369, “More Competition Needed In The Federal
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Procurement Of Automated Data Processing Equipment,” May 7,
1974, regarding inapplicability of maximum order limitations),
neither do we believe that the exercise of an option to purchase ADPE
is a mere administrative matter totally unfettered by procurement
policies and guidance. We note that GSA has long been providing
guidelines to agencies with respect to purchasing leased equipment.
For example, GSA alerted all agencies by letter dated April 26, 1971,
that recent ADPE marketing changes could offer acquisition oppor-
tunities more advantageous than purchasing installed leased equip-
ment. Also, by Special Notice No. 7 dated November 30, 1973, and
effective for fiscal year 1974, GSA informed agencies that the on-site
presence of rented IBM equipment was “not justification for its con-
version to purchase.” Instead, the third party market in IBM equip-
ment ordinarily “must be given an opportunity to offer on all require-
ments for conversion from rental to purchase.” See, also B-174414,
July 19, 1972, in which we recognized that the awarding of a purchase
contract contrary to FPMR provisions and “the import of the letter
of April 26, 1971” could result in a holding that the contract was
illegal and subject to cancellation.

In any event, Modifications AE and AG involved more than the
exercise of an option to purchase previously installed leased equip-
ment. They also involved a commitment by the Army to acquire addi-
tional systems and equipment by purchase after an initial lease period
adequate for acceptance testing. Although the Army apparently also
regards these actions as mere acquisitions not subject to the regula-
tions applicable to “selection” of a particular vendor’s ADPE, we
believe that these actions must be regarded as decisions to procure
and thus subject to the regulatory provisions applicable to ADPE
procurements.

The original delivery order obligated the Government to order only
the pilot system (and even that was made contingent on the avail-
ability of funds). It specifically provided that the “Government may
place delivery orders” for additional systems, but that “the Govern-
‘ment shall not be obligated to place any such delivery order or orders,
or be under any other obligation in connection therewith.” While it
is clear from the delivery order that it was based on IBM’s detailed
proposal to furnish systems, peripheral equipment, and services over
a period of years, it is also clear that no decisions regarding subse-
quent acquisitions had been made and no rights accrued to IBM to
have the Government order additional equipment or exercise a pur-
chase option with respect to the system leased initially. Furthermore,
the delivery order itself clearly provided that it was issued pursuant
to IBM’s F'SS contract No. GS-00S-58109, and that the terms, con-
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ditions and prices were to be in accordance with the fiscal year 1968
FSS contract then being negotiated by IBM and GSA. Apparently,
the Army views this delivery order as an all-encompassing contractual
arrangement providing for IBM to provide whatever ADPE the
Army would subsequently decide to obtain for the ALPHA program.
We believe, however, that the delivery order, although envisioning
subsequent orders, cannot be regarded as a long-term procurement
contract. Rather, it must be construed as an order against a current
FSS Schedule contract for specified equipment to be delivered by a
particular time, with the result that any desired acquisition of addi-
tional equipment would necessitate follow-on procurement action such
as a contract award or issuance of a delivery order pursuant to the
then current Schedule contract. This is consistent with OMB Circular
A-54, which recognizes that while purchase/delivery orders issued
pursuant to FSS Schedule contracts normally contain detailed provi-
sions to insure that specific agency requirements are met, they are
subject to and controlled by the terms, conditions and prices contained
in the Schedule contracts. This is also consistent with the views of
GSA, which we think are entitled to significant weight since that
agency has the statutory responsibility and authority for Government
ADPE procurements. GSA regards the Army’s acquisition of systems
and equipment subsequent to 1967 as having been accomplished
through the issuance of delivery orders against then current Schedule
contracts rather than pursuant to the original delivery order.
Accordingly, it is our considered opinion that although the Army
and IBM viewed the 1967 delivery order as the creation of a long-
term contractual arrangement (based at least in part on IBM’s posi-
tion as the sole company willing or able, in 1967, to provide what the
Army required), that document, as a delivery order against an FSS
Schedule contract, effected the procurement only of the prototype
system that was ordered for delivery. Therefore, procurement of the
remaining equipment listed in the delivery order for potential future
orders necessarily was dependent upon subsequent puchase or delivery
orders, the issuance of which was subject to regulations applicable
to ADPE procurements, Thus, while we have expressed the opinion
that regulations in effect at the time of the execution of a contract fix
the rights of the parties under that contract and the adoption of sub-
sequent regulations cannot increase or decrease a party’s vested rights,
44 Comp. Gen. 472 (1965), we do not view GSA’s regulations promul-
gated subsequent to the issuance of the 1967 delivery order as having
any retroactive effect on that delivery order, but only a prospective
effect on procurement actions taken subsequent to their promulgation:
Under the regulations in effect during 1973, agencies were author-
ized to procure ADPE without prior GSA approval if the procure-
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ment was to be effected by placing a purchase/delivery order against
an ADP (formerly FSS) Schedule contract; if under a separate con-
tract not exceeding the maximum order limitation (MOL) of the
Schedule contract, an agency could negotiate some better terms or
conditions than those available under the Schedule contract; or if the
value of the procurement did not exceed $50,000. FPMR 101.32.403-1.
However, the existence of an ADP Schedule contract did “not pre-
clude or waive the requirements for full and complete competition
in obtaining ADPE, software, or maintenance services.” FPMR 101~
32.407(c). “Except in those instances where a determination as to
the lowest overall cost can be reached and documented without further
solicitation or negotiation, proposals or bids should be solicited to
determine the ADPE, software, or maintenance services which would
satisfy agency requirements at the lowest overall cost to the Govern-
ment, price and other factors considered.” FPMR 101-32.407(d). Fur-
thermore, notwithstanding the provisions of FPMR 101-32.403-1, any
sole-source procurement of ADPE in excess of $10,000 by either lease
or purchase required a specific delegation of authority. FPMR Tem-
porary Reg. E-25 (effective October 11, 1972 through December 31,
1973).

Modifications AE and AG together represent the Army’s decision to
procure from IBM systems and equipment for the ALPHA program.
It is undisputed that the Army dealt only with IBM. The Army claims
to have performed cost studies resulting in a determination, pursuant
to FPMR 101-32.407(d), that the lowest overall cost available to it
was through purchase from IBM, thereby negating the need for a
competitive solicitation. However, pursuant to FPMR Temporary
Reg. E-25, which defined sole-source procurement as any procurement
action in which equal opportunity and appropriate consideration are
not provided “to all responsible and responsive offerors capable of
meeting the Government’s requirements,” the Army was still required
to obtain a delegation of authority from GSA before procuring ADPE
from IBM. The Army did not obtain this delegation of authority.
Moreover, the authority in FPMR 101-32.403—1 is limited to placement
of an order against a schedule contract under the terms of the contract
and GSA points out that the systems and equipment ordered pursuant
to these modifications exceeded the maximum order limitation con-
tained in the then current ADP Schedule contracts. Under these cir-
cumstances, we must conclude that the Army’s procurement of addi-
tional ADPE and related items through the execution of Modifications
AFE and AG and the issuance of delivery orders pursuant thereto was
contrary to the applicable regulations and therefore was unauthorized.

In reaching this conclusion, we are aware that in our decision re-
ported at 47 Comp. Gen. 29 (1967) we held that the selection of an
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ADPE supplier by a procuring agency was a part of the procurement
process and that to view the procurement statutes and regulations as
inapplicable would be contrary “to the intent of the policies and laws
governing the procureinent of” ADPE. 47 Comp. Gen. 29, 51, supra.
Although there was no discussion in that case of the applicability of
procurement laws and regulations to agency acquisition actions taken
subsequent to source selection, we think it is clear from the FPMR
provisions promulgated since that decision and the various GSA policy
and guidance documents which deal explicitly with acquisition and
with decisions to purchase installed equipment that the protested ac-
quisition actions taken by the Army in this case were subject to and:
not consistent with the legal requirements for Government acquisition
of ADPE. -

As indicated above, four systems have been purchased by the Army
pursuant to Modification AG, another two have been delivered and
installed on a rental basis and another three systems have yet to be
ordered. We do not believe that our Office would be justified in recom-
mending, on the present record, remedial action with respect to the
purchased systems or to the lease for the other two systems. However,
we believe no further action should be taken with respect to exercising
purchase options or acquiring additional systems or equipment for the
ALPHA program unless in accordance with current applicable regula-
tions and policy guidance and the views expressed in this decision, and,
in this connection, attention is directed to FPMR Temporary Reg.
E-32, dated June 28, 1974, which provides new competitive require-
ments for ADPE acquisition within the United States. See 39 Fed. Reg.
25421. Under these current regulations it appears that a delegation of
authority from GSA would be required before the Army could acquire,
by rental or purchase, additional ADPE. Therefore, it is our view
that it is incumbent upon the Army to request a GSA delegation of
authority to complete the ALPHA program. We recognize, of course,
that the Army’s requirements might be satisfied only by the IBM
equipment identified in the delivery order and modifications thereto.
We also recognize that it might not be economically feasible for the
Army to acquire the remaining IBM equipment from any supplier
other than IBM at this point. We agree that, should this be the case,
acquisition from IBM would be in the Government’s best interests and
would not be preciuded by any applicable regulations. However, those
regulations contemplate that GSA, in granting a delegation of au-
thority, will determine whether or not competition is to be required.
Accordingly, we expect that the Army, in requesting that delegation
of authority, will provide GSA with all relevant data concerning pos-
sible cost to the Government of acquiring additional IBM equipment
for the ALPHA program from a firm other than IBM.
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[ B-177164 1

Appropriations—Availability—Retirement Fund Losses—Agency
Liability

Civil Service Commission’s Bureau of Retirement, Insurance, and Occupa_tiopal
Health cannot obtain reimbursement from a Federal agency whosg certifying
officer certified erroneous information on Standard Form 2806 leading to over-
payment to a former employee from the Civil Service Retirement Fund, 5 U.‘S:C.
8348. Reimbursement by agency would violate 31 U.S.C. 628 which prohlplts
expenditures of appropriated funds except solely for objects for which respective-
1y made. )

In the matter of liability of Federal agencies for losses sustained by

Civil Service Retirement Fund, September 10, 1974:

This decision to the Chairman, Civil Service Commission, is in
response to his request for an opinion regarding the possible reim-
bursement by a Federal agency for losses sustained by the Civil Service
Retirement Fund when such losses are due to that agency’s erroneous
certification of Standard Form 2806 and not the fault of the Civil
Service Commission’s Bureau of Retirement, Insurance and Occupa-
tional Health (BRIOH) which has the administrative responsibility
for the fund. Standard Form 2806 is a record required to be sent to
BRIOH by each Federal agency when an employee leaves the Govern-
ment and becomes eligible for a refund of his accumulated deduction
in the Civil Service Retirement Fund. Because of erroneous certifica-
tions of the Standard Form 2806 by the agency responsible for its
maintenance, BRIOH from time to time makes overpayments which
it is not always able to recover from the former employee.

In the administration of the Fund, the Federal Personnel Manual
System Supplement 831-1, subchapter 22, sets-out the responsibilities
of the Federal agencies regarding their maintenance and disposition
of the Individual Retirement Record-Standard Form 2806. Standard
Form 2806 is used by the Civil Service Commission as the basic record
for adjusting the retirement rights of a separated Federal employee
or his survivors. In section S22-2g of this subchapter, the Federal
agency is required to certify Standard Form 2806 by an officer des-
ignated for that purpose. In an illustration in the appendix of the
Supplement, the certification is shown as “Deductions and Service
Certified Correct, Signature and Title, Date.”

In the letter requesting this opinion, it is suggested that the Retire-
ment Fund is a trust fund. As such, a certifying officer, when he errone-
ously certifies a Standard Form 2806, has failed to meet a standard
or measure of care, diligence, and skill required of a trustee. Therefore,
the Federal agency for whom the certifying officer has acted should
be held liable for the unrecouped losses from the Retirement Fund.
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Under the Permanent Appropriations Repeal Act, 1934, 31 U.S.
Code 725s(c) (6), the Civil Service Retirement and Disability Fund,
among others, is designated as a trust fund. Although not specifically
identified as such, it naturally follows that the Civil Service Com-
mission, being given the administrative responsibilities for the Fund,
is the trustee of this fund. The statute further provides:

* * * All moneys accruing to these funds are hereby appropriated and shall be
disbursed in compliance with the terms of the trust. * * * (31 U.S.C. 725s(a).)

It is not necessary, however, to explore the trust aspects of this fund
or the duties of a trustee, since, in our opinion, the act of March 3, 1809,
Ch. 28, 2 Stat. 535, 31 U.S.C. 628, precludes the application of ap-
propriated monies to this purpose. This law provides:

Except as otherwise provided by law, sums appropriated for the various

branches of expenditure in the public service shall be applied solely to the objects
for which they are réspectively made, and for no others.

We know of no appropriation to an agency under which the Civil
Service Retirement Fund could be reimbursed in the proposed manner.
Thus, in the absence of specific legislative authority, we cannot concur
in this proposal.

[ B-181264 ]

Bids—Unbalanced—Responsiveness of Bid

Fact that low bidder has unbalanced its bid by bidding “No Charge” for over
50 percent of the 5035 line items being procured is not sufficient reason to reject
bid as nonresponsive where: invitation for bids did not prohibit “No Charge”
bids; bidder has verified bid; bid is otherwise acceptable; and, bidder is
responsible.

Bids—Prices—Unprofitable

Allegation by second low bidder that acceptance of unbalanced bid will restrict
ability of contracting officer to obtain required services because of losses con-
tractor would incur on “No Charge” items is refuted by statement of low bidder
that all work orders will be honored and, also, possibility of unprofitable bid
is no basis for rejection of otherwise acceptable bid. Moreover, Government has
right to default contractor for improper services.

Bids—Competitive System—Unbalanced Bids

Contention by second low bidder that low bidder violated competitive bidding
system by relying on past experience in unbalancing bid and ignoring Govern-
ment estimates included in invitation for bids (IFB) is not sufficient reason
to cancel TFB and readvertise when procurring agency believes that estimates
are correct and properly reflect work which will be required under contract.

Bids—*“Buying in>—Not Basis for Bid Rejection

Where bidder increased its prices for second and third year options 700 to 900
percent over base prices but only first year prices were considered in evaluation,
charge by second low bidder of “buying-in” is insufficient reason to reject low
bid since there is no guarantee that options will be exercised; also, contracting
officer will determine reasonableness of option prices under Armed Services
Procurement Regulation 1-1505(d).
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Contracts—Awards—Small Business Concerns—Size—Conclusive-
ness of Determination

General Accounting Office is without jurisdiction to question small business
status of bidder since 15 U.S.C. 637(b) (6) makes the determination of the
Small Business Administration of such matters conclusive.

In the matter of R & R Inventory Service, Inc., September 12, 1974

Invitation for bids (IFB) N00600~74-B-0113 was issued on Febru-
ary 8, 1974, by the Naval Supply Systems Command, Washington,
D.C.,, for inventory, validation and supply overhaul assistance services
to be performed for active and inactive fleet and shore station cus-
tomers. The IFB contemplated a one year firm-fixed price indefinite
quantity contract with two one-year options. However, only the first
year was to be evaluated for the purposes of award. The IFB solicited
bids for Lots I, II, ITI, IV, and V, each lot denoting a geographical
area and composed of 169 line items of different types of services of
which prices were requested for 101 items. Award by lot was contem-
plated but the right was reserved to award by item if advantageous to
the Government.

On April 30, 1974, five bids were opened. The bid of Manufacturer’s
Packaging Company, Inc. (Packaging) was low on all lots. Award
of all lots was made to Packaging on May 22, 1974, due to the urgency
of the procurement.

On May 1, 1974, R & R Inventory Service, Inc. (R & R), the ap-
parent second low bidder, protested to the contracting officer the
award of any contracts on the ground that the bid of Packaging was
unbalanced and nonresponsive. By letter dated May 13, 1974, the
contracting officer denied R & R’s protest and by its letter of May 17,
1974, R & R protested to our Office.

The basis for R & R’s protest is that of the 505 line items to be
priced within the five lots, Packaging bid “No Charge” for over 50
percent of the items. From this failure to bid prices, R & R advances
numerous grounds to support its position that the bid of Packaging
should have been rejected.

First, R & R contends that the bid of Packaging is nonresponsive
because it grossly abuses the criteria for the evaluation of bids estab-
lished by the contracting officer and by the large number of “No
Charge” items, Packaging has rendered the evaluation criteria useless.
There was nothing in the IFB concerning the insertion of “No Charge”
for items. It appears that the purpose of including so many line items
in the solicitation was to facilitate payment to the contractor for each
different type of service. Therefore, the only evaluation criteria other
than a determination that a bidder was responsible was its total lot
prices and individual item prices.
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As a general rule, the fact that a bid may be unbalanced does not
render it nonresponsive, nor does such factor invalidate an award of
a contract to such a bidder. Where a bidder has confirmed a bid which
appears to be unbalanced, which Packaging has done, and there is no
indication that the bid was not as intended or evidence of irregularity,
the bid may be accepted if it is otherwise the lowest bid and the bidder
is responsible. 49 Comp. Gen. 335, 343 (1969). It is our view that the
asserted unbalancing of the bid did not render it nonresponsive.

R & R’s second contention is that the acceptance of Packaging’s bid
will unduly restrict the contracting officer’s ability to obtain the re-
quired services. R & R argues that many of the “No Charge” items
bid by Packaging are costly and time consuming tasks which Packag-
ing will attempt to avoid performing due to the drastic losses it would
incur by such performance. As stated previously, Packaging has con-
firmed its bid, including the “No Charge” items and also in the tele-
gram in which the bid was verified, further stated that “all work order
requests will be honored.” When a bidder bids and then verifies its
prices, it must be concluded that it knows the costs involved and the
risks attendant with performance. Moreover, the possibility of a mone-
tary loss during the performance of a contract is not justification for
rejecting an otherwise acceptable bid. 49 Comp. Gen. 311, 315 (1969).
Tn addition, whenever any contract is awarded, there is the possibility
of a contractor being unable to perform, either because of financial or
technical difficulties and it is preclselv for this reason that the Govern-
ment has devised the default provisions included in its contracts mak-
ing the defaulted contractor liable for any excess reprocurement costs.

Next, R & R maintains that the bid of Packaging is unfair to com-
petitive concerns and defeats the purpose of competitive bidding. It
is alleged that Packaging has over 80 percent of similar contracts is-
sued by the Navy, many of which are overlapping and therefore, Pack-
aging has a competitive advantage which it has abused by relying on
past experience rather than the Government estimates in pricing the
items being procured under the instant solicitation. R & R cites several
past decisions of our Office in support of its position that the bid of
Packaging should have been rejected under these circumstances.

In 48 Comp. Gen. 159 (1963), relied on by R & R, we held that all
the bids submitted under an invitation should be rejected because
of the unbalancing present and the inability to determine if the prices
were fair and reasonable. However, in that case no estimated quantities
were included in the invitation as there are in the instant case and
therefore, the case is inapplicable. For a similar case in which no
quantities were given see 54 Comp. Gen. 84 (1974).
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In 47 Comp. Gen. 748 (1968), also cited by R & R, we cited the
holding in 43 Comp. Gen. 159 suprae, and concurred with the deter-
mination of the contracting officer that the invitation should be can-
celed because of unbalanced bidding. Here, the contracting officer
determined not to cancel the solicitation and readvertise, because the
prices and estimates are reasonable and accurate. There has been no
showing in the instant case that the contracting officer’s decision abused
his discretion in arriving at that determination.

Again our Office, in 48 Comp. Gen. 62 (1968), cited with approval
the rationale of 43 Comp. Gen. 159 supra, in a similar unbalanced bid
situation, but we found there was no basis for okjecting to an award
for that reason since the agency had concluded that the award would
provide the required supplies at the lowest prices which were
considered reasonable.

Here, the same situation exists. The Navy states that the quantities
estimated in the solicitation are correct. While Packaging may have
speculated as to which items will be ordered most often, we cannot say
that the invitation tended to encourage a serious unbalancing of bids
with the result that it would be doubtful whether an award to Pack-
aging would result in the lowest cost to the Government. Consequently,
we See no reason to object to the consideration of Packaging’s bid.

In addition, R & R makes reference to the Navy’s rejection of certain
bids under prior solicitations, however, those events are irrelevant to
the consideration of the protest now before our Office, especially since
it appears that the bids in question were rejected for reasons other
than the submission of unbalanced bids.

Next, R & R alleges that the bid of Packaging constitutes “buying-
in” since the prices submitted for the two option periods are 700 to 900
percent higher than the first year prices. While it is a fact that there
is a significant increase in Packaging’s second and third year prices—
which were not evaluated for award purposes—the award. of the con-.
tract does not justify the conclusion that the option will be automa-
tically exercised. Under section 1-1505 (c) (iii) of the Armed Services
Procurement Regulation (ASPR), the contracting officer must make
a determination that the exercise of the option is the most advantageous
method of fulfilling the Government’s needs, price, and other factors
considered. The Navy has advised our Office that these provisions will
be complied with and if the option price is unreasonable, the option
will not be exercised. See ASPR 1-1505(d). Therefore, large increases
in the option price is not a sufficient reason to reject the bid of Pack-
aging.

Finally, R & R contests the self-certified status of Packaging as a
small business concern because with this contract, Packaging will hold
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all Navy contracts in this field and therefore, will be dominant in its
field of operation. The Small Business Administration has conclusive
authority to determine which concerns are “small businesses” (15
U.S. Code 637(b) (6)) and our Office is without jurisdiction to make
any determination in this regard. 51 Comp. Gen. 531 (1972).
Accordingly, for the foregoing reasons, the protest is denied.

[ B-157936 ]

States—Employees—Detail to Federal Government—*“Pay” Reim-
bursement

‘When a State or local Government employee is detailed to an executive agency
of the Federal Government under the Intergovernmental Personnel Act, the
reimbursement under 5 U.S.C. 3374 (¢) for the ‘“pay’’ of the employee may include
fringe benefits, such as retirement, life and health insurance, but not costs for
negotiating the assignment agreement required under 5 CFR 334.105 nor for
preparing the payroll records and assignment report prescribed under 5 CFR
334.106. The word “pay”’ as used in the act has reference, according to the
legislative history, to the salary of a State or local detailee which term as used
in 3374(c), upon reconsideration, does need to be limited to the meaning used
in Federal personnel statutes, that is, that the term refers only to wages, salary,
overtime and holiday pay, periodic within-grade advancements and other pay
granted directly to Federal employees. 53 Comp. Gen. 355, overruled in part.
In the matter of State employees detailed to Federal Government,

September 16, 1974:

The Department of the Army has requested that we reconsider
the portion of our decision, reported at 53 Comp. Gen. 355 (1973), in
which we held that executive agencies could not make reimbursements
to State and local governments covering various fringe benefits, i.e.,
retirement, life and health insurance, for employees of such govern-
ments detailed to an executive agency pursuant to 5 U.S. Code 3374 (c),
part of the Intergovernmental Personnel Act (IPA). A number of
similar requests for reconsideration have also been received. 53 Comp.
Gen. 335 at 356 stated that the word “pay,” now codified in 5 U.S.C.
5101, et seq., and in applicable regulations does not necessarily cover
the whole ambit of employment costs. Rather it was held that the term
as used in personnel statutes in general refers to wages, salary, over-
time and holiday pay, periodic within-grade advancements and other
pay granted directly to Federal employees.

The Department of the Army, among others, points out that the
decision was based on the premise that no authority was included in
the law which would authorize such reimbursements, with referral
to 5 U.S.C. 3374 (e) which authorizes executive agencies to make con-
tributions to State and local life insurance and health benefit plans,
to emplovees appointed to executive agency positions pursuant to
3374(a). Thus it was concluded that there is a distinction between
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Federal reimbursement as to State and local Government employees
“appointed” and employees “detailed” to Federal positions.

Among the reasons urging reconsideration of that part of the de-
cision are the following :

1. In some State and local jurisdictions, the State Comptroller is
not legally permitted to make fringe benefit contributions while the
employee is detailed to.a Federal agency.

2. For many State employees, such as university teachers, the fringe
benefits are in fact a very important part of a teacher’s salary or pay.
Such benefits are regularly included with salary costs in establishing
and authorizing positions.

3. In the absence of any clear indication of a contrary legislative
intent as to 3374(c¢), and in view of the broad overall purpose of
the law to provide grants, fellowships, and cross training as a means
of facilitating the exchange of Federal, State and local personnel,
coupled with the fact that nonreimbursement for fringe benefits will
virtually eliminate the details contemplated by the law, the section
should be liberally interpreted in order to capture congressional intent
in enacting the legislation.

4. The Civil Service Commission in a letter to this Office dated
August 13, 1973, and in subsequent informal discussions, takes the
position that the statutory scheme of the IPA authorizes the payment
of all salary expenses normally associated with an employee’s pay and
it urges that its conclusion is supported by the use of the term “reim-
burse,” meaning “an equivalent for that taken, lost, or expended.”
The Commission also notes that the applicable reports on the legisla-
tion speak of pay as the “salary of a State or local detailee.” Since
salary as a term is not defined in Title 5, U.S.C., and pay is a term
of art referring to the sums of money an individual receives for his
services, the Commission suggests that 5 U.S.C. 5102(c) (15) which
excludes the pay fixed under a cooperative agreement from the pro-
visions of Chapter 51 is applicable, as the subject pay is fixed under an
assignment agreement, 5 CFR 334.105. Thus the Commission con-
cluded that the fringe benefits an employer pays on behalf of his
employee may be included in the reimbursement that a Federal agency
malkes for a detailee assigned to it.

We understand that an employee appointed under the subject
program to a position in a Federal agency is for most purposes, such
as pay and manpower decisions, considered an employee of that agency.
A detailed assignee, however, remains an employee of the State or
local Government, and is not counted against the Federal agency’s
manpower ceiling. For comparable positions, salaries in State and
local governments, with some exceptions, have lagged behind those
paid by the Federal Government. We have been informed that about
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75 percent of all assignments under this program are on detail and
that some State and local Governments use the detail provision rather
than the appointment one to protect the tenure and other rights of the
employees. Whether the employee is appointed or detailed, however,
the arrangement is a temporary one and was designed for the common
purpose of the IPA, ie., to improve the personnel management and
training capabilities of State and local Governments.

Upon review of the material set forth in items 1 through 4 above
and in particular, taking into account the views and conclusions of
the Civil Service Commission which has been delegated the regulatory
authority of 3376 (Title 5) by Executive Order 11589, in the light
of the stated broad legislative purposes, it is concluded that the limita-
tion imposed in 33 Comp. Gen. 355 on the reimbursement authority
provided in 3374 (c) with respect to employee fringe benefits—retire-
mént, life and health insurance—is unnecessarily restrictive, and the
decision as to those items is overruled. Accordingly, the sums of money
paid by an Executive agency to a State or local Government under the
authority of 5 U.S.C. 3374(c) may include reimbursement for such
items. That part of the decision in 53 ¢d. 355, which held that costs of
negotiating assignment agreements and preparing payroll records and.
assignments reports were overhead items rather than salary items and
thus such costs were nonreimbursable, is affirmed.

[ B-172682 ]

National Guard—Civilian Employees—Technicians—Severance Pay

National Guard technician prior to fulfilling requirement for immediate civil
service annuity, although involuntarily removed from his civilian position due to
loss of military membership, is precluded by 5 U.S.C. 5595(a) (2) (iv) from
receiving severance pay when he is qualified for military retirement under the
provisions of 10 U.S.C. 1331 by having attained age 60 with the requisite years
of service.

In the matter of National Guard technician severance pay, Septem-
ber 18, 1974:

This decision is in response to a request by the National Guard
Bureau, Departments of the Army and the Air Force, concerning en-
titlement to severance pay of an individual eligible for an immediate
annuity under 10 U.S. Code 1331. The National Guard Technicians
Act of 1968—Public Law 90-486, approved August 13, 1968—requires
that a technician employed in the Department of the Army or the
Air Force, except as otherwise prescribed by the Secretary concerned,
must be a member of the National Guard. Under 32 U.S.C. 709, as
amended by Public Law 90-486, such a technician must be promptly
separated upon loss of this military membership. Under these cir-
cumstances a technician may be involuntarily separated from his Fed-
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eral position prior to fulfilling the requirement for an immediate civil
service annuity, and if otherwise eligible would be normally entitled to
severance pay under 5 U.S.C. 5595. See 53 Comp. Gen. 493 (1974).
However, the technician may have qualified for military retired pay
under 10 U.S.C. 1331 if he has attained age 60 and completed the
requisite years of service following an initial period of active duty. In
view of the explanatory material in the Federal Personnel Manual to
the effect that anyone entitled to an immediate annuity, including a
retirement from a Reserve component, may not receive severance pay,
the agency asks:

Is an Army or Air Force technician who has been involuntarily separated from
his Federal employment precluded from entitlement to severance pay as a result
of his immediate qualification for retired pay under provisions of chapter 67,
title 10, U.8.C., section 1331, provided he is otherwise eligible?

The severance pay provisions in 5 U.S.C. 5595 provide in pertinent
part in subsection (a) (2) (B) (iv) as follows:

(2) “employee” means—

* * * * * * *

but does not include—
* * * * * * *

(iv) an employee who is subject to subchapter III of chapter 83 of this title
or any other retirenient statute or retirement system applicable to an employee
as defined by section 2105 of this title or a member of a uniformed service and
who, at the time of separation from the service, has fulfilled the requirements
for immediate annuity under such a statute or system * * *,

The Federal Personnel Manual in setting forth the coverage require-
ment for severance pay provides in FPM Supplement 990-2, sub-
chapter 7, paragraph b (8) (¢) (v) in pertinent part:

(v) The law excludes' from entitlement to severance pay an employee who,
at the time of separation, has fulfilled the requirements for an immediate annuity.
The statutory exclusion is applicable to any employee who at the time of separa-
sion is receiving or is eligible to receive (lie need not actually apply) retirement

benefits under any Federal military (including a Reserve component) or civilian
retirement program.

In 50 Comp. Gen. 46 (1970) it was held that any retired member of
the uniformed service who is eligible to receive military retired pay
under any law providing such pay for members or former members of
the uniformed services at the time of his separation from civilian Gov-
ernment employment is not entitled to receive severance pay under 5
U.S.C. 5595.

Accordingly, the question set forth above is answered in the
affirmative.
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[ B-180117 ]

Panama Canal—Panama Canal Company—~Quarters—Government

Naval officer occupying Panama Canal Company quarters is not entitled to hous-
ing allowance since Panama Canal Company quarters counstitute Government
quarters and therefore payment of housing allowance is prohibited by paragraph
M4301-3c(2), Joint Travel Regulations (JTR) (change 246, August 1, 1973) ;
however, member may be allowed temporary lodging allowance under paragraph
M4303-3d, JTR (change 240, February 1, 1973), while occupying vacation quar-
ters provided by the Panama Canal Company, as such quarters appear to be
transient in nature and were occupied on a temporary basis.

In the matter of a housing allowance, September 18, 1974:

This action is in response to a request for an advance decision from
the disbursing officer, United States Naval Support Activity, FPO
New York 09585, dated October 4, 1973, which was forwarded to this
Office by endorsement dated November 16, 1973, from the Per Diem,
Travel and Transportation Allowance Committee and which was as-
signed PDTATAC Control No. 73-51, concerning payment of an over-
seas station housing allowance for the period from August 31 through
September 7, 1973, to Lieutenant Commander Mario J. Lamar, USN,
106-30-6600.

The record shows that the member was transferred to the Panama
Canal Zone and arrived at his new permanent duty station with his
wife and two children on August 13, 1973. From August 14 through
September 7, 1973, the member and his family occupied vacation quar-
ters owned by the Panama Canal Company, and from September 8
through 26, 1973, they resided in visiting officers’ quarters at Howard
Air Force Base, Canal Zone, and he was credited with a reduced tem-
porary lodging allowance while residing there.

It is indicated that the member was informed that his household
effects had been shipped to the Canal Zone on July 17, 1973, and were
due to arrive on August 20, 1973. The household effects did not arrive,
however, until September 26, 1973. On August 28, 1973, Commander
Lamar signed a lease for an apartment in Panama City, Republic of
Panama. The lease was for a 6-month period with occupancy to com-
mence on August 31,1973,

While the member rented an apartment for occupancy beginning on
August 31, 1973, in view of the fact that he occupied Panama Canal
Company vacation quarters for the period from August 14 through
September 7, 1973, the disbursing officer is in doubt regarding the
legality of payment of a housing allowance for the period from Au-
gust 31 through September 7, 1973.

Under the provisions of paragraph M4301-3c(2) of the Joint Travel
Regulations (change 246, August 1, 1973), a housing allowance is pay-
able to a member with dependents except when Government quarters
are assigned to, or occupied jointly by the member and his dependents.
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Paragraph M1150-5 of the regulations defines “Government quarters”
to include “any sleeping accommodations owned or leased by the U.S.
Government, provided they are made available to, or utilized by, the
members concerned.”

The Panama Canal Company is an agency of the United States Gov-
ernment and, as such, Panama Canal Company quarters are to be
regarded as Government quarters. Therefore, Commander Lamar is
not entitled to a housing allowance while occupying such quarters. The
situation is no different for purposes of these regulations than it was
during the period he occupied visiting officers’ quarters. During that
period he received a temporary lodging allowance and was not eligible
for a housing allowance since he occupied Government quarters.

In that connection under the provisions of paragraph M4303-3d of
the Joint Travel Regulations (change 240, February 1, 1973), when
hotel or hotel-like accommodations or similar transient facilities un-
der the jurisdiction of the Government are occupied, the member may
be paid a temporary lodging allowance in accerd with that provision.

Since Commander Lamar and his dependents occupied Panama
Canal Company vacation quarters which appear to be of a transient
nature, and since he occupied those quarters on a temporary basis, he
may be authorized temporary lodging .allowance under paragraph
M4303-3d of the Joint Travel Regulations, for the period from
August 14 through September 7, 1973.

[ B-180185 ]

Contracts—Negotiation—Requests for Proposals—Preparation
Costs

Claim for recovery of $3,530 in proposal preparation, preaward and cancellation
costs based on allegation that issuance of request for proposals (RFP) for air
conditioners was arbitrary, since Government knew similar units were available
from another agency’s inventory, is denied, since no evidence is found showing
solicitation was issued in bad faith; and, even if judged by reasonable basis
standard, contracting officer’s unequivocal statement that he had no indication
when RFP was issued that settlement of dispute was in prospect, which would
have effect of making available default termination inventory, indicates reason-
able basis for soliciting offers.

Contracts—Negotiation—Requests for Propoesals—Cancellation

Allegation that cancellation of request for proposals was arbitrary because air
conditioners obtained from another agency’s inventory were manufactured under
different specifications and would not meet Government’s needs without modifica-
tions does not justify recovery of proposal preparation and related costs, since
explicit judicial recognition of right to recover proposal expenses in such cir-
cumstances appears to be lacking, and in any event cancellation was not made
in bad faith or arbitrarily or capriciously, since contracting officer found that
modified inventory units would meet requirements and right to reject all offers
on unneeded supplies is well established.
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In the matter of Keco Industries, Inc., September 18, 1974

Keco Industries, Inc. (Keco), seeks recovery of expenses in the
amount of $3,530 incurred in connection with its offer submitted under
request for proposals (RFP) DAAKO02-74-R-0022, issued by the
United States Army Mobility Equipment Research & Development
Center. Keco’s claim, presented to our Office after the solicitation
was canceled in January 1974, is composed of the following items:

Microfilm reproduction of drawings_._ - $230. 00
Preparation of bill of materials and vendor RFQ’s; post costs to bill
of materials; and estimate cost of raw materials (80 manhours)___ 2, 000. 00
Obtaining sample unit and negotiation with Therm-Air on obsoleted
pPaArtS o ————— e 300. 00
Bid finalization, including labor and other cost factors (8 manhours)_ 200. 00
Pre-Award Survey (24 manhours)._ ... o 600. 00
Follow-up after Pre-Award Survey and cancellation of procurement
(8 manhours) 200. 00
Total costs* U $3, 530. 00

* Each cost element is fully factored with overhead and G & A as appropriate.

The RFP was issued on September 27, 1973, and called for offers
on eight compact horizontal air conditioners. Keco and several other
concerns submitted offers. A preaward survey of Keco was conducted
on November 13, 1978. On November 30, 1973, Keco protested to our
Office against award to any other offeror, alleging that it was the
low responsive, responsible offeror.

By letters dated January 23, 1974, the contracting officer informed
all offerors that the procurement was canceled. The reason given was
that an adequate substitute for the items solicited had recently be-
come available from sources within the Government. Keco did not
protest against the cancellation. However, it requested additional in-
formation from the contracting officer about the nature of the sub-
stitute supplies.

In response, the contracting officer, by letter to Keco dated April 4,
1974, explained that in late November 1973, he became aware that the
Defense Construction Supply Center (DCSC) was negotiating with
Therm-Air Manufacturing Company to settle a default termination
claim under a contract between DCSC and Therm-Air. This contract
was awarded on February 28, 1969, for a quantity of 30 air condition-
ers, and was defaulted on November 1, 1972. Upon learning that set-
tlement had been substantially agreed to, with the result that the
termination inventory under the defaulted contract would become
available to the Army, it was decided to cancel the present solicita-
tion. The contracting officer further stated that some modification to
the Therm-Air units might be necessary.

Keco contends it is entitled to recover its proposal preparation and
related expenses because the contracting officer acted arbitrarily and
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in abuse of his procurement discretion in two respects. First, Keco
states that the Army’s project engineer knew of the Therm-Air in-
ventory prior to the issuance of the RFP on September 27, 1973 ; the
contention in this regard is apparently based upon the belief that the
contracting officer knew or should have known that the Therm-Air
units were available before the RFP was issued. Keco alleges that
the Army thus put it to the expense of proposal and preaward costs
while awaiting the outcome of an interagency requisition. Secondly,
Keco has contended that the cancellation itself was arbitrary. The
claimant points out that the solicitation called for a 10-month develop-
ment program, yet it was canceled because a “supply item product”
had become available. Moreover, Keco points out that the Therm-Air
units have been manufactured in accordance with different specifi-
cations and drawings (MIL-A-52605A and No. TA13216E-6310, re-
spectively) than those applicable in the canceled solicitation (MIL-
A-52605B and No. TA13216E-6320). Also, since the Therm-Air units
are 50-60 hertz, and the solicitation called for 400-hertz units, they
will have to be modified in order to meet the Army’s requirements.

The contracting officer has considered Keco’s contentions and found
them to be without merit. In a letter to Keco dated May 7, 1974, the
contracting officer stated :

The air conditioner produced under the Therm-Air contract was substantially
the same as the air conditioner described in DAAKO02-74-R-0022 except for
the type of power to be used. With this modification the Therm-Air product
was capable of meeting the same Government requirements that would have
been satisfied by a unit produced in accordance with this solicitation. The
similarity of these two air conditioners is further born-out by your admitted
intention of using certain parts from the Therm-Air inventory in your produc-
tion effort.

The Project Engineer and several other Government people were aware of
the Therm-Air default inventory. However, in no way could this knowledge of
the existence of this inventory be equivalent to having the inventory available
to this installation. On the contrary, these items did not become available to
any installation in the Government from DCSC until the disposal of the
litigated appeal from said default action. There was no indication on 27 Septem-
ber 1973 that this inventory would become available to other Government
installations. On the contrary, a time consuming trial before the ASBCA was
contemplated and further time expected prior to a decision before this inventory
would become available.

The above factual statements clearly show that at the time of the RFP, at
the time the proposal was submitted, and at the time of the preaward survey
the adequate substitute in the form of items from the Therm-Air contract in-
ventory were not available. In fact, the possibility of such availability was not
known until late November and the actual availability was some time later.
Therefore, I conclude that the cancellation of subject RFP was legitimate be-
cause the requirements of the Government changed in that the items became
available from sources within the Government several months after the RFP
was issued. Therefore, obviously the decision to cancel was in no way arbitrary.

In a series of cases beginning with Heyer Products Company v.
United States, 140 F. Supp. 409; 135 Ct. Cl. 63, the Federal courts
have recognized that because bidders and offerors are entitled to have
their bids and proposals considered fairly and honestly for award,
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the preparation costs of a bid or proposal which was not so considered
may be recoverable in certain circumstances. Heyer held that recovery
could be had only where clear and convincing proof showed a fraud-
ulent inducement of bids, that is, that bids were not invited in good
faith, but as a pretense to conceal the purpose to award the contract
to some favored bidder or bidders, and with the intent to willfully,
capriciously, and arbitrarily disregard the obligation to let the con-
tract to the bidder whose bid was most advantageous to the Govern-
ment. 140 F. Supp., supra, at 414. Our Office has noted that the court
in Heyer did not extend the principle established there, either ex-
pressly or by inference, to situations where all bids are properly re-
jected in good faith pursuant to the authority vested in the procure-
ment agency by law and regulation. B-169425, June 12,1970 ; B-164653,
September 10, 1968 ; B-150159, December 6, 1963.

In its decision in the case of Robert F. Simmons & Associates v.
United States, 360 F. 2d 962; 175 Ct. Cl. 510, the Court of Claims
considered a claim for bid preparation costs arising out of a can-
cellation situation. After passage of a law requiring congressional
approval prior to the award of certain construction and lease con-
tracts, the agency received and opened bids, declined to seek the
required congressional approval for the contemplated contract, and
canceled the solicitation. In holding that the plaintiff had failed to
state a cause of action, the court stated :

There is no allegation in the present pleadings that GSA showed any favorifism
toward any bidder, or that GSA harbored any preconceived intention to ignore
the merits of the bids submitted and discriminately award the contract to a
select bidder. The pleadings lack any showing of arbitrary, capricious, or

bad faith actions on the part of GSA. Yet this is what is required to come
within the decision in Heyer Products Co v. United States * * *

See 360 F. 2d, supra, at 965.

Subsequent decisions which have developed and applied the Heyer
principle to different factual circumstances do not indicate that its
application to a claim arising out of a cancellation situation has been
expanded or modified. See Keco I'ndustries, Inc. v. United States, 428
F.2d 1233,1237 (192 Ct. CL. 773) (Keco I),and Keco Industries, Inc. v.
United States, 492 F. 2d 1200 (Ct. Cl. 1974) (Ieco II).

In view of the foregoing, we believe Keco’s allegation that the con-
tracting officer improperly issued the RFP with knowledge that the
Therm-Air units were available must be considered in light of the
Heyer rule. Based on the facts of record, we find no indication that
the contracting officer acted in bad faith in issuing the solicitation.
There is no evidence showing a preconceived intention to willfully,
capriciously, and arbitrarily disregard the obligation to award the
contract to the offeror whose proposal was most advantageous to the
Government. Even if judged by the standard of whether there was
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any reasonable basis for the contracting officer’s action, we think the
claim must fail. We believe there is a reasonable basis to solicit offers
for supplies where availability of possible substitute items is contingent
upon another agency’s settlement of a dispute, especially in view of
the contracting officer’s unequivocal statement that he had no indica-
tion that such settlement was in prospect at the time the solicitation
was issued.

In regard to Keco’s allegation that the cancellation itself was arbi-
trary, in view of the authorities discussed supra we have some doubt
whether explicit judicial recognition has been given to a right to
recover proposal preparation expenses arising out of such circum-
stances. In any event, we do not find that the cancellation was made
in bad faith or in an arbitrary or capricious manner. In a number of
decisions our Office has observed that contracting officers not only
have the right to reject bids on supplies which are no longer needed,
but would, indeed, be derrelict in their duty if they did not do so.
B-159865, October 6, 1966; c¢f. 49 Comp. Gen. 683 (1970). In the
present case, we see no basis to object to the contracting officer’s find-
ing that the modified Therm-Air units would fulfill the Government’s
needs, thus eliminating the need for the solicited supplies.

Lastly, it is noted that $600 of Keco’s claim is allocated to preaward
survey costs and $200 to “Follow-up after Pre-Award Survey and
cancellation of procurement.” Whether such costs may be included
within the concept of recoverable bid or proposal preparation costs
has not been determined to our knowledge. Keco II, supra, speaks of
“k * % the right to be compensated for the expense of undertaking
the bidding process,” which suggests that costs of the type described
above might be regarded as recoverable bid preparation costs. 492
F. 2d, supra, at 1203. In any event, we believe such costs are analogous
to bid preparation costs, and that no greater basis exists for reimburs-
ing them. See, in this regard, B-174225, November 22, 1971, and
B-168917, October 6,1970.

In view of the foregoing, Keco’s claim is denied.

[ B-181432 ]

Small Business Administration—Loans—Guaranteed Loan Pro-
grams—Official Approval—Authorization—Subsequently issued

Loan guarantee approved in writing by Small Business Administration (SBA)
official properly authorized to approve such loan guarantees constitutes official
approval of guarantee despite fact that formal loan authorization was not issued
until later time. However, SBA has no authority to reimburse a bank for interim
disbursements made to the borrower pursuant to such approval because of
bank’s failure to comply with conditions, such as payment of guaranty fee,
contained in both formal loan authorization which was issued after informal
approval and blanket loan guaranty agreement between bank and SBA.

568-061 O - 75 - 8
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Small Business Administration—Loans—Guaranteed Loan Pro-
grams—Ofiicial Approval—Authorization—Not Issued

Loan guarantee approved in writing by Small Business Administration (SBA)
official properly authorized to approve loan guarantees constitutes official
approval of guarantee despite fact that formal loan authorization was never
issued and lending bank having relied on such guarantee is entitled to reim-
bursement by SBA since SBA’s final decision to deny loan application does not
vitiate its prior approval and bank was deprived of an opportunity to comply
with requirements contained in blanket guaranty agreement.

Small Business Administration—Loans—Guaranteed Loan Pro-
grams—Lenders’ Entitlement to Reimbursement

Small Business Administration (SBA) possesses authority to reimburse lender
for amount of interim loan made on request of authorized SBA official and
subsequent to issuance of formal loan authorization regardless of whether
direct loan by SBA was not fully disbursed to borrower.

In the matter of the authority of Small Business Administration

to reimburse lenders making interim loans, September 20, 1974:

This decision to the Administrator of the Small Business Admin-
istration (SBA) is in response to his request for our advice as to
whether SBA has the authority to reimburse a lender who, at the
request or with the approval of an SBA official, has provided interim
financing to a small business concern which has applied to SBA for
financial assistance, but to whom SBA financial assistance was not
ultimately extended.

The Administrator states in his letter that three banks which reg-
ularly participate with SBA in making loans to small business con-
cerns are pressing SBA for reimbursement of funds disbursed by them
under interim financing arrangements with three small business con-
cerns. The specific facts surrounding each separate claim are set forth
below.

LAURENT LOAN

The District Director of SBA’s Richmond District Office represented
to the American National Bank of Portsmouth, Virginia, that SBA
would guarantee an interim loan made by the bank to Laurent of the
South, Inc., (Laurent) and would reimburse the bank from the pro-
ceeds of the SBA guaranteed loan for any advances the bank made
to Laurent. Accordingly, although SBA did not issue the formal loan
authorization until July 25, 1973, prior to that date the bank made
three interim disbursements totaling $300,000 on the basis of state-
ments contained in three letters received from the District Director.

The District Director’s letter dated May 9, 1973, to the Vice Presi-
dent of American National Bank stated in pertinent part the fol-
lowing:

Subject to your bank’s participation in the $350,000 guaranty loan to Saint
Laurent of the South, Inc., and Saint Laurent of Florida, Inc., please be advised
that based on my review of this application with you * * * that I have ap-
proved the loan request.
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Any funds so advanced during the closing stages of disbursement by your
bank would, of course, be refunded out of the final disbursement of the loan.

The District Director’s letter of June 14, 1973, contained the following
statement :

This is to advise you that any advances made by your Bank to Laurent of the
South, Inc., pending final closing of the approved loan, will be covered by the
guaranty and may be paid back out of the proceeds at the time of final
disbursement.

Similarly, the District Director stated in his letter of July 20, 1973,
in part, as follows:

This is to advise you that this agency has approved a $350,000 loan in partici-
pation with your bank. It is our understanding that Mr. Herbert Zacker is in
gfggo%foa temporary advance pending the closing of this loan in the amount of

It would be appreciated if you would advance this amount on a temporary
basis with the understanding that it will be paid back in total upon final dis-
bursement of the loan. Any advances so made by you will, of course, be covered
by the guaranty agreement.

By letter dated May 29, 1973, the bank advised Laurent of the terms
and conditions upon which it was approving the $350,000 loan, which
terms and conditions differed in certain respect from the conditions
contained in the formal loan authorization subsequently issued by
SBA. Consequently, the bank advised Laurent to resolve all such differ-
ences with SBA. By letter dated November 19, 1973, SBA informed
American National Bank that it was canceling its loan avthorization
because the 3-month period for the first disbursement had expired
October 25, 1973, without tie bauk making a disbursement. SBA later
reaffirmed cancellation of the loan authorization by letter dated De-
cember 10, 1973, for the following reasons:

The SBA Authorization approving your Bank’s request for SBA Guaranty
of a $350,000.00 loan to Laurent of the South was approved July 25, 1973. This
authorization was subject to the terms of the Guaranrty Agreement between
your bank and SBA dated December 15, 1972 and also subject to first disburse-
ment of the loan being made not later than October 25, 1973. The Guaranty
Agreement provides among other things that an approved loan is not covered
by the agreement until a guaranty fee is paid. It further provides that within
three (3) days after making each disbursement on account of any loan Lender
shall advise SBA in writing of the date and amount of disbursement, pay the
guarantee fee within five (5) days of date of disbursement, and immediately after
disbursement provide SBA with a copy of the executed note and settlement sheet.

Since the date for first disbursement expired on October 25, 1973 and by No-
vember 19, 1973, we had received no evidence that you had complied with the
above mentioned requirements, we sent you our letter of November 19, 1973
notifying you that we were canceling our loan authorization.

Your bank did not comply with the terms of our Guarantee Agreement and
our Authorization has been officially canceled.

American National Bank has requested that SBA either reinstate
the permanent loan or purchase the interim notes.
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WILLOW STREET LOAN

In this case the Virginia National Bank of Norfolk, Virginia, made
an interim advance of $50,000 to Willow Street of Virginia, Inc.,
(Willow Street) after receiving a letter from the District Director
of SBA’s Richmond District Office dated October 4, 1973, which
stated, in pertinent part as follows:

This Administration has no objection to Virginia National Bank making an
interim disbursement, not to exceed $100,000, to Willow Street Corporation.

It is my understanding $75,000 will be held in escrow to support a letter of
credit and $25,000 will be advanced to purchase raw materials.

Any such advance will, of course, be covered by our guarantee.

Such letter of October 4, in effect, reaffirmed the following state-
ments which were contained in an earlier letter dated August 16, 1973,
from the District Director to the bank.

Pursuant to our [telephone] conversation this date, please accept this letter
as your authority to make an interim disbursement of 909, of the loan proceeds
to subject company.

We are making the necessary arrangements to sell the guaranteed portion
of this loan simultaneously with the loan closing.

Although the bank made no advances upon receipt of the first
letter from SBA dated August 16, shortly thereafter the bank did
transmit the loan application to SBA with certain suggested terms and
conditions for the loan.

After Virginia National Bank made the $50,000 advance to Willow
Street it was notified by letter of November 12, 1973, that SBA had
declined to approve the guaranteed loan to Willow Street. Conse-
quently, no formal loan authorization was ever issued by SBA. The
final decision to deny the loan guaranty application was based on
SBA’s determination that one of Willow Street’s officers was also
an officer or stockholder in more than one company that had filed an
application for SBA assistance, thereby disqualifying Willow Street
from further loan consideration as not being an independently owned
and operated small business, a basic requirement for loan eligibility
under SBA regulations. Virginia National Bank has now demanded
that SBA purchase the interim loan that was authorized by the District
Director.

JAMES LOAN

A direct loan from SBA to Bill James Auto, Inc. (James) was
approved and a formal loan authorization was issued by SBA. How-
ever, actual disbursement of the loan by SBA was delayed by disaster
loan activities and, consequently, the Deputy Regional Director of the
Philadelphia Regional Office requested interim financing from Girard
Trust Bank of Philadelphia by letter dated June 23, 1973, which
contained the following statement :
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This Agency has approved a $100,000 direct loan to William A. James, Jr.,
d/b/a Bill James Auto Center, Relative to preliminary conversations with your
bank, we understand that you will advance $50,000 to the loan applicant for the
interim period until we complete the case and establish a settlement date. The
check will be drawn to your bank and the $50,000 may be withdrawn with the
accrued interest and the balance of the total will be deposited in the account
of the borrower for his business account.

Due to our heavy commitment on the disaster operations, at this time, it may
be as much as a 60-day period for which this advance may be held.

The bank then made the interim loan, but SBA has not and will
not disburse the direct loan to the borrower because he has disappeared
and his business has become defunct. Girard Trust Bank has requested
that SBA reimburse it for the full amount of its advance.

In relation to the above-stated factual circumstances SBA has
specifically requested our advice on “SBA’s authority to repay lenders
w