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[ B-191264 ]

Energy—Department of Energy—Contracts—Subcontracts—Ap-
plicability of Federal Procurement Rules

Where Department of Energy (DOE) contract with prime management con-
tractor for operation and management of DOE facilities requires contractor to
award subcontracts on basis of fair and equal treatment of all competitors, the
‘“Federal norm” provides an appropriate frame of reference for determining if
fair and equal treatment has been provided in specific situations.

Contracts—Negotiation—Competition—Discussion With All Of-
ferors Requirement-—Equal Opportunity to Compete

Fair and equal treatment of competing offerors is not provided when, after
cutoff date for receipt of quotations, operating contractor permits one offeror
to submit price based on offeror’s suggested alternate approach but does not
provide competitor with opportunity to furnish quote based on that approach.
Contracts—Termination—Convenience of Government—Subcon-
tracts—*‘Best Interest>®> Consideration—Criteria

Although protest is sustained, requested relief that contract be terminated at
midpoint and award for balance of supplies be made to protestor is inappropriate
since protestor has not shown entitlement to award. Also, recompetition would
not be in the best interest of Government at stage of contract where 50 percent
or more of performance had been completed.

In the matter of Cohu, Inc., September 6, 1978:

‘Cohu, Inc. (Cohu) protests the award to RCA Corporation (RCA)
of a contract for 319 “off the shelf” security monitoring television
cameras by Sandia Corporation (Sandia) under Sandia Request for
Quotation (RFQ) No. CRB/07-1360. Sandia is the operating con-
tractor for the Department of Energy’s (DOE) Sandia Laboratories.
The cameras were being purchased for the Air Force under agreements
between DOE’s predecessor agencies (the Atomic Energy Commission
and the Energy Research and Development Administration [ERDA])
and the Air Force pursuant to the Economy Act, 31 U.S.C. 686 (1970).

Cohu complains that, contrary to Federal procurement practices,
Sandia reopened negotiations with RCA after receipt of best and final
offers, without affording Cohu the same opportunity to negotiate
further, with the result that RCA became the low offeror.

Sandia (a subsidiary of Western Electric) operates Sandia Labora-
tories under a cost type, no profit, no fee contract with DOE. The
contract provides that Sandia’s procurement policies and practices will
be as agreed by Sandia and DOE. The DOE/Sandia agreement does
not require Sandia to procure goods and services under the provisions
of the Federal Producement Regulations (FPR), although it does
require Sandia to include specific clauses in its contracts ‘“as are
required by statute, and Executive Order.”

The material facts in this case are not in dispute, and are chrono-
logically set forth below :
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August 16, 1977________ Sandia issued Request for Quotation No.
CRB/07-1360 to Cohu and RCA.
September 2, 1977______ RCA submitted an offer of $659,188 and

Cohu submitted an offer of $743,104.

September 1977—Janu- The procurement was held in abeyance

ary 1978 _____________ pending resolution of a protest involving
this procurement raising issues unrelated
to those now under consideration. See
General Electrodynamics Coiporation,
B-190020, January 31, 1978, 78-1 CPD
78.

February 1, 1978______ RCA and Cohu were requested to reconfirm
and extend their offers (no request for
price changes were made) because both
had expired during the pendency of the
protest.

February 2-8, 1978____ The Sandia Contracting Representative
informed both RCA and Cohu by tele-
phone that the cutoff date for final offers
would be noon, Albuquerque time,
February 6, 1978.

February 3, 1978_______ By identical TWXs to both RCA and
Cohu, the Contracting Representative
confirmed that the cutoff date was noon,
Albuquerque time, February 6, 1978.

February 6, 1978__.___. By letters, RCA lowered its offer to $623,-
779, and Cohu lowered its offer to
$622,451.

February 7, 1978_______ The contracting representative telephon-

ically requested RCA to furnish a price
for its proposed alternate for item 10,
which had not been priced in RCA’s
offer. Item 10 called for the delivery of a
theoretical reliability analysis. RCA’s
alternative offer was for an analysis
based on actual test data.

February 8, 1978.______ By telephone and letter, RCA offered a
price of $7,200, on the basis of which
RCA’s total offer was $599.479.

February 10, 1978 _____ The contract in the amount of $599,479
was awarded to RCA.

DOEFE’s regulatory provisions applicable to subcontracting by DOE’s
operating contractors are set forth in 41 C.F.R. Part 9-50 (1977).
Pertinent portions of these regulations provide as follows:
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9-50.302 Subcontracting policies and procedures.
9-50.302-1 Gencral

Procurement activities of operating and other onsite contractors are governed
by contract provisions. ¥ederal Procurement regulations generally are not
directly applicable. There are, howcver, requircments of ccrtain Federal laws,
erecutive orders, and regulations, including Federal Procurement Regulations,
which pertain to procuremcents by these contractors. These requirements, together
with implementing ERDA procurement regulations which apply to contractor
procurement, are identified in this section. [Italic supplied.]

® ® ® * d o £
9-50.302-3 Policies

The following policies apply to contractor procurement. Within these policies
it is expected that procurement systems and methods will vary according to the
types and kinds of procurement to be made, the needs of the particular programs,
and the experience, methods and practices of the particular contractor.

* L *® * =® 3 5

(b) Procurement should be effected in the manner most advantageous to the
Government—price, quality, and other factors considered. In order to assure
this objective and the award of business on an impartial basis, procurement (from
other than Governmment sources) shall be effected by methods calculated to
assure such full and free competition as is consistent with securing the required
supplies and services. Generally, procurement actions are carried out through
one of the following methods :

(1) Competitive offers or quotations and award. The competitive offer or quo-
tation and award method of procurement, which normally assures the greatest
degree of full and free competition, generally involves the following basic steps
and objectives:

* * * ® *® * *®

(iii) Handling solicitations in a manner which provides fair and equal treat-
ment to all prospective contractors.

(iv) Making an award to the prospective contractor whose offer, in response
to the solicitation, will be mmost advantageous to the Government, price and other
factors considered. However, if upon evaluation it is determined to be in the best
interests of the Government to enter into megotiations with prospective contrac-
tors before award, such negotiations should be conducted in accordance with
(2) below with respect to according fair and equal treatment to prospective
contractors.

(2) Negotiation. Procurement by this method normally should be conducted
by competitive negotiations through the wsolicitation and evaluation of pro-
posals, from an adequate number of qualified sources to assure effective com-
petition, consistent with securing the required supplies or services. * * * Requests
for proposals should describe the property or services required as completely as
possible ; allow sufficient tiine for the submission of proposals; and establish a
closing date for receipt of proposals. Proposals should be handled in a manner
which provides fair and equal treatment to all prospective offerors. Selection of
offerors for negotiation and award shall be consistent with FPR 1-3.805 and
ERDA-PR 9-3.805.

ERDA (now DOE) PR 9-3.805 is not germane to this case. FPR
1-8.805-1 provides in pertinent part that:

(a) After receipt of initial proposals. written or oral discussions shall be
conducted with all responsible offerors who submitted proposals within a com-
petitive range, price and other factors considered * * *,

* * * % * * *

() * * * [W]hen the proposal most advantageous to the Government in-
volves a material departure from the stated requirements, consideration shall
be given to offering the other firms which subinitted proposals an opportunity .
to submit new proposals on g technical basis which is comparable to that of the
maost advantageous proposal: Provided, that this can be done without revealing
to the other firms any information to offeror does not want disclosed to the public
(sec § 1-3.103(h)).
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(b) * * * Whenever negotiations are conducted with several offerors, while
such negotiations may be conducted successively, all offerors selected to par-
ticipate in such negotiations (sce § 1-3.805-1(a)) shall be offered an equitable
opportunity to submit such price, technical or other revisions in their proposals
as may result from the negotiations. All such offerors shall be informed of the
specified date (and time if desired) of the closing of negotittions and that any
revisions to their proposals should be submitted by that date. In addition, all
sueh offerors shall be informed that after the specified date for the elosing
of negotiations, no information (other than pre-award notice of unacceptable
proposals or offers) will be furnished to any offeror until award has been
made, * * *

* * * 3 * * *

(d) When, during negotiations, a substantial change occurs in the Govern-
ment's requirements or a decision is reached to relax, increase, or otherwise
modify the scope of the work or statement of requirements, such change or
modification shall be * * * furnished to each prospective contractor.

Although DOE’s regulatory provisions distinguish between the
“competitive™ procurement (a method somewhat akin to the Federal
procurement concept of formal advertising) and methods to be used
by DOE operating contractors, we find that the Sandia procedures
approved by DOE do not define “competitive™ or “negotiated™ pro-
curement and do not clearly distinguish the two. For example, Sandia
Procurement Instruction (P.1.) 8.01 € 7.01 states:

* * % the award decision, whether based on compctitive or negotiated pricing,

shall in addition to other considerations, be based on fair and egnitable treat-
ment of all quoters * # *. [Italic supplied.]

While P.T. 8.01 € 7.02 states:

In competitive situations, if diseussions are conducted with or changes granted
to one quoter, the other respounsive quoters must he afforded equal treat-
ment. * ¥ *

In addition, P.I. 815 © 2.1 describes competitive purchases as follows:

.‘\ purchase is categorized “competitive” when the award is based on adequate
price competition, ie., two or more responsive quotations from responsible
quoters, * * *

A purchase will also be categorized “competitive” when more than one pro-
posal is received and the primary hasis of selection iz best proposal/approach
submitted and the price/cost arrangenient ix the secondary basis of selection.
[Itali¢ in the orizinal.]

It seems apparent that the “competitive sitnations™ mentioned in
 7.02 are not intended to be the same as the competitive pricing men-
tioned In * 7.01 or in the DOE definition of “competitive offers™ and
the term “competitive” as it is used in P.I. 8.14 € 2.1, clearly has two
meanings -one consistent with the DOE regulatory definition of
“competitive offers” and the other meeting the DOE definition of com-
petitive negotiations.

The DOE/Sandia position is simply that the procurement was
proper because it was conducted in accordance with Sandia’s approved
procedures and that the complained of action—requesting a price from
RC.\ for an alternative approach proposed by RC.A for a small por-
tion of the contract—was not prejudicial to Cohu.
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We do not agree. Both the DOE regulations and the Sandia P.I.
require that Sandia’s practices foster the “fair and equal” treatment
of all competitors. That term is not defined, so that what constitutes
fair and equal treatment in a given case obviously must be determined
on the basis of the facts and circumstances involved. In determining
whethe1 a particular course of action results in fair and equal treat-
ment, we of course recognize that the practices and procedures of
the Government’s prime contractors are not by themselves subject to
the statutory and regulatory requirements governing direct procure-
ments by the Federal Government, 51 Comp. Gen. 329, 334 (1971);
49 4d. 668 (1970), and have stated that therefore the propriety of a
prime contractor award “must be considered in light of relevant prime
contract provisions” rather than those statutory and regulatory pro-
visions. Z'ennecomp Systems, Inc., B-180907, April 22, 1975, 75-1
CPD 244. However, since the subcontract awards are regarded as
“for” the Government, we have also stated that the award actions
should be measured against the “Federal norm,” that is, the general
basic principles which govern the award of contracts by the Federal
Government, see Fiber Materials, Inc., B-191318, June 8, 1978, 57
Comp. Gen. 527, 78-1 CPD 422, so that the prime contractor’s procure-
ments will be consistent with the policy objectives of the Federal stat-
utes and regulations. See Piasecki Aircraft Corporation, B-190178,
July 6, 1978, 78-2 CPD 10; General Electrodynamics Corporation—
Reconsideration, B-190020, August 16, 1978, 78-2 CPD 121. Thus, in
defining for a specific situation, the fair and equal treatment require-
ment inherent in Sandia’s approved procurement procedures, we be-
lieve the “Federal norm” provides the appropriate frame of reference.

In this case it is not clear whether Sandia was conducting a “com-
petitive” type procurement or a “negotiation” type procurement, since
elements of both appear to be present. In either event, we are unable
to conclude that fair and equal treatment was afforded to Cohu be-
cause it is clear that RCA was provided an opportunity to revise its
offer while Cohu was not.

In this regard, we point out that a fundamental precept of any com-
petitive procurement system is that all competitors must be given
the opportunity to submit offers on a common basis. Computek Ine.,
et al., 54 Comp. Gen. 1080 (1975), 75-1 CPD 384; 53 Comp. Gen.
32 (1973); 51 4d. 518 (1972) ; 39 id. 570 (1960) ; Homemaker Health
Aide Service, B-188914, September 27, 1977, 77-2 CPD 230. Thus,
when formal advertising type procedures are utilized and one bidder
offers a product which varies from the advertised requirements, the
bid may not be accepted even though it would in fact meet the pro-
curing activity’s actual needs. Instead, the activity is required to re-
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advertise so that all bidders are afforded an equal opportunity to com-
pete on the same basis—that of the activity’s actual needs. 43 Comp.
Gen. 209 (1963) ; 52 id. 815 (1973). Similarly, when negotiation type
procedures are used, and

* * * there is a change in an agency’s stated needs or * * * an agency decides
that it is willing to accept a proposal that deviates from those stated needs, all
offerors must be informed of the revised needs, usually through amendment of
the solicitation, and furnished an opportunity to submit a proposal on the basis
of the revised requirements. Corbetta Construction Company of Illinois, Inc., Hb
Comp. Gen. 201 (1975) 75-2 CPD 144; Computck Incorporated, et al., supra;
Unidynamics/St. Louis, Inc., B-181130, August 19, 1974, 74-2 CPD 107; Annan-
dale Service Company, ct al., B-181806, December 5, 1974; 48 Comp. Gen. 663
(1969).

Union Carbide Corporation, 55 Comp. Gen. 802, 807 (1976), 76-1 CPD
154.

In this case, Sandia sought competition on the basis of, énter alia, a
theoretical reliability analysis. One competitor, RCA, offered an alter-
native approach. Sandia’s willingness to consider that approach was
not communicated to the other offeror, (there is no suggestion here
that “technical transfusion” would have resulted, such as in Raytheon
Company, 54+ Comp. Gen. 169 (1974), 742 CPD 137), and as a vesult
of Sandia’s seeking a price from RCA for the alternate approach,
RCA was given an opportunity to revise its price quotation while
the other offeror was not. As a result, RCA and Cohu neither competed
on an equal basis (in connection with the reliability analysis) nor had
the same opportunity to submit final pricing.

DOE and Sandia maintain that no prejudice accrued to Cohu be-
cause Cohu could not have lowered its price sufficiently on the basis of
a change in the item 10 reliability analysis requirement to overcome
the RCA price change. (Cohu’s price for item 10 was $2,300, so that
even if Cohu reduced its price to zero, RCA’s alternate proposal price
could “still be $20,622” lower than Cohu’s overall price). Cohn doesn’t
dispute those figures. It does, however, disagree with the DOE/Sandia
position, which Sandia states as follows:

It is Sandia'’s position that “equal treatment” does not require Sandia to per-
mit Cohu to requote all 10 items of the RFQ when RCA was only given an op-
portunity to price the RCA alternate proposal with respect to Item 10.

It would have been unequal treatment of RCA to have permifted Cohu to
reprice its quote after having only permitted RCA to price its alternate proposal
for Item 10. It should be pointed out that RCA did not know whether Sandia
would award the contract based upon original Item 10 or the RCA alternite pro-
poxal for Item 10. an option that remained open to Sandia up until the time
the contract was finally awarded. It should also be pointed out that R(*A did
not know whether Cohu was being asked to price the RCA alternate proposal.
In fact, RCA did not know at any time whether Cohu was the low quoter or
the high gquoter nor was Cohu ever advised prior to contract award whether
RCA was the low quoter or the high quoter. All RCA knew was that Sandia

was interested in their alternate proposal for Item 10 and desired to have the
price for that alternate proposal.

Inasmuch as any quote by Cohu on the RCA alternate proposal for Item 10
could not possibly result in Cohu being the low quoter, it was not “unequal treat-
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ment” for Sandia to award the contract to RCA without requesting Cohu to
price the RCA alternate proposal.

Cohu maintains that Sandia was required to request revised pricing
from it just as Sandia requested pricing from RCA, and that Sandia
could not properly have limited Cohu to a price revision for item 10
only.

It is the general rule in Federal procurements that offerors have the
right to change their proposals in any manner they see fit so long as
negotiations remain open, University of New Orleans, 56 Comp. Gen.
958 (1977), 77-2 CPD 201; PREC Information Sciences Company, 56
Comp. Gen. 768 (1977), 772 CPD 11; 49 Comp. Gen. 402 (1969), and
it has been recognized that when an opportunity for further discussion
is provided, offerors may offer substantial price reductions that are
unrelated to any changes made in the Government’s stated require-
ments or may otherwise completely restructure their pricing. See Bell
Aerospace Company, 55 Comp. Gen. 244 (1975), 75-2 CPD 168, and
cases cited therein. This aspect of Federal negotiated procurement is
based in part on a recognition that offerors initially may structure
their price proposals in myriad ways. For example, where several line
items are involved, some offerors may propose very realistic prices for
each line item, while others may assign a large portion of overall costs
to a particular line item and propose a very low price on other line
items. Other offerors may propose high prices on all or most line items,
thereby retaining the option of significantly reducing their individ-
ual item and/or overall pricing should the opportunity arise. Con-
tracting officers, of course, generally are not in a position to know pre-
cisely how each offeror has structured its pricing in such situations.

This case provides a good example of the disparate pricing ap-
proaches competitors may take. RCA’s original quotation was $659,188,
while Cohu quoted a significantly higher $743,104. However, when
some months later RCA and Cohu were asked to confirm those prices,
RCA lowered its price approximately 5 percent, to $623,779, while
Cohu lowered its price approximately 16 percent to $622,451. For item
10, RCA originally proposed a price of $31,500 while Cohu’s price for
the item was $2,700. It may be that Cohu’s item 10 price was unreal-
istically low, that the RCA price was reasonable, and that RCA’s
drastic reduction for the item 10 alternate approach was also real-
istic. On the other hand, it may also be that Cohu’s item 10 price was
the realistic one, and that RCA’s price was realistically unrelated to
the actual cost for the item 10 work. In that case, RCA, merely by
being asked to quote a price for the alternate approach, would have
been given an opportunity to substantially revise its overall price pro-
posal under the guise of modifying only its item 10 price.
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In light of the wide variety of pricing approaches which competing
offerors may take, we do not think contracting officials properly can
limit proposal revisions to individual aspects of the proposals. Rather,
we believe basic fairness requires that if some change is made in the
procuring activity’s requiremnents, offerors generally must be permitted
to modify their proposals however they wish since only they know
how the change will impact on their overall proposal as submitted. In
this case, RCA may well have had that opportunity as a result of its
high item 10 price. It would be manifestly unfair to Cohu, we think,
for it to be denied an opportunity to revise its proposal merely because
it structured its individual item pricing differently.

We appreciate Sandia’s statement that RCA had merely been asked
to quote on the alternate approach without being told that Sandia
would procure on that basis. However, in view of Sandia’s expressed in-
terest in the alternative approach, RCA could have reasonably be-
lieved that the approach was acceptable to Sandia and that a price
reduction could only help its competitive position.

In short, we believe that Sandia could not provide the fair and equal
treatment called for by its procedures without providing both RC.A
and Cohu the opportunity to revise their proposals on the basis of the
item 10 alternative approach.

Cohu originally requested that Sandia terminate its contract with
RCA and award the contract to it. Subsequently, “because the in-
terests of many parties must be considered in this matter,” Cohu rec-
ognized that this Office “may be unable to grant the requested relief™
and suggested instead that RCA be permitted to deliver “approx-
imately the first half of the cameras and Cohu then commence de-
livery, without interruption, of the balance.” Cohu maintains that
while this result would satisfy neither RCA nor Cohu, it would, in view
of the circumstances, offer a measure of fairness and equal treatment.
Cohu also contends that this would result in only “slight additional
cost,” because the companies were to provide off-the-shelf models, and
RCA could sell the undelivered cameras to its commercial customers
without sustaining a loss. Finally, Cohu asserts that this proposal
would permit both companies to compete for follow-on procurements.

Sandia, however, asserting that its “experience” indicates that such a
termination would result in RCA being paid substantially the full
contract price and claiming that 80 percent of the contract price woull
be a “conservative estimate” for termination at the midpoint of per-
formance, avers that such a termination would result in more than
“slight additional cost.” Sandia also states that the introduction of a
second camera into the system would cost “at least $100,000,” and con-
sequently says that it is “presently evaluating whether follow-on pur-
chases should be on a sole source or a competitive basis.” RCA con-
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tends that the termination costs would be $70,000 higher than estimated
by Sandia if its contract were terminated midway.

In our view, none of the information offered by the parties is of
any particular value in our consideration of the relief, if any, to be
accorded Cohu. Clearly Cohu has no basis to conclude that termina-
tion costs would be minimal, save for its assumption that RCA could
sell all of the undelivered cameras in the commercial market-place. On
the other hand, neither Sandia nor RCA has documented its estimates
nor considered the commercial value of the undelivered cameras in
those estimates. However, cost to the Government is but one aspect
of our consideration of whether it is in the best interest of the Govern-
ment to take corrective actions which might entail termination of an
improperly awarded contract. Other considerations would include the
seriousness of the procurement deficiency, the degree of prejudice to
Cohu, the good faith of the parties or the extent of performance.
Honeywell Information Systems, Inc., 56 Comp. Gen. 505 (1977),
77-1 CPD 256.

At this point, of course, Cohu has not shown that it was entitled
to the award—only that it was improperly denied the right to com-
pete for the contract under the modified specifications, hence a partial
termination of RCA’s contract would not be proper. It may well be
that the requirement to furnish actual test data rather than the the-
oretical data upon which Cohu’s quotation was based would be more
costly to Cohu. Thus Cohu may have raised rather than reduced its
price if it were unaware of RCA’s quotation. Whether Cohu would ulti-
mately have been the low offeror had it been originally accorded the
opportunity to revise its quotation is mere speculation. Recompetition
would be the more appropriate remedy, but we do not believe that it
would be in the best interest of the Government to recompete the con-
tract or any portion thereof at this time. There is, for example, no
evidence to suggest, nor do we have any reason to believe, that the
Sandia contracting representative acted in bad faith. Also, 50 percent
or more of the contract has been performed, and costs in excess of that
are likely to have already been incurred. In addition, the award was
delayed several months because of the earlier protest, and any recom-
petition would necessarily entail even further delay. We thus do not
believe there is any practical way we can afford any meaningful relief
in thiscase.

We are bringing this matter to the attention of the Secretary of
Energy.

[B-183086]

Details—Compensation—Higher Grade Duties Assignment

Der.m.rtment of Hea!th. Education, and Welfare detailed employees to higher grade
positions, but finds it difficult or impossible to show that vacancies existed. Claims
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of employees for backpay under Turner-Caldwell, 56 Comp. Gen. 427 (1977), may
be considered without any finding of vacancies. It is not a condition for entitle-
ment to a retroactive temporary promotion with backpay that there must have
existed, at the time u detail was ordered, a vacant position to which the cluimant
was detailed. However, the position must be established and classified.

In the matter of retroactive temporary promotion for extended

details to higher grades, September 7, 1978:

This action is in response to a letter dated June 5, 1978, from the
Assistant Secretary for Personnel Administration, Department of
Health, Education, and Welfare, requesting an interpretation of our
Turner-Caldwell decision B-183086, dated March 23, 1977, 56 Comp.
Gen. 427, with respect to Identical-Additional (IA) positions. The
Assistant Secretary states that TA positions exist where large bodies
of employees are appointed to do the same work under one common
position description and classification. The letter states that it is the
understanding of the Department of Health, Education, and Welfare
that a condition for entitlement to retroactive temporary promotion
with backpay is that there must have existed, at the time the detail
was ordered, a vacant, officially classified position to which the claim-
ant was detailed. However, it appears that a number of employees have
been detailed to higher grade duties, but it may be difficult or im-
possible in some cases to show that vacancies existed. Therefore. we
have been asked whether the position to which an employee is detailed
must be vacant before he can acquire entitlement to a retroactive tem-
porary position with backpay.

Our recent decision B-191266, dated June 12, 1978, 57 Comp. Gen.
536, concerned a request by the Federal Labor Relations Council for
an advance decision as to the legality of implementing a backpay
award granted by an arbitrator because the Internal Revenue Service
(IRS) failed to temporarily promote two grievants during their as-
signments to higher grade duties. The IRS argued there were no
vacant, funded positions to which the grievants could have been as-
signed. We stated that we were unaware of any requirement that a
position be vacant in order for an employee to be detailed to that posi-
tion, and we pointed out that the definition of a detail as set forth in
the Federal Personnel Manual (FPM), chapter 300, subchapter X,
states that a position is not filled by a detail since the employee con-
tinues to be the incumbent of the position from which he is detailed.

The Federal Personnel Manual, chapter 300, subchapter 8. further
states that details may be made to meet emergencies occasioned by
abnormal workload, change in mission or organization, or unantici-
pated absences. The FPM also states that a detail may be made pending
official assignment, pending description and classification of new
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position, pending security clearance, and for training purposes. Thus,
there is no FPM requirement that an employee must be detailed to a
vacant position ; rather, the FPM merely authorizes an agency to detail
. an employee to higher grade duties for a short period under the
circumstances stated above.

In addition, FPM chapter 335, subchapter 4, lists some uses of a
temporary promotion. Included are situations where an employee has
to perform the duties of a position during the extended absence of an
incumbent, to fill a position which has become vacant until a permanent
appointment is made, to assume responsibility for an increased work-
load for a limited period, or to participate in a special project which
will last for a limited period. In this connection we point out that there
is only one example cited which requires a vacant position. Morcover,
it is apparent that there is no vacant position when an employee is
temporarily promoted to perform the duties of a position during the
extended absence of the incumbent.

Finally, the United States Civil Service Commission (CSC) has
promulgated implementing guidance concerning our 7'urner-Caldwell
decision in CSC Bulletin No. 300-40 dated May 25, 1977, subject : GAO
Decision Awarding Backpay for Retroactive Temporary Promotions
of Employees on Overlong Details to Higher Graded Jobs (B-183086).
Paragraph 4 of that bulletin states: “For purposes of this decision, #ke
position must be an established one, classified under an occupational
standard to a grade or pay level” [Italic in original.] If the posi-
tion must be vacant, besides established and classified, the CSC would

“have so stated when it forcefully set forth the requirements for the im-
plementation of the decision. It is clear from the statement in the bul-
letin that the crucial aspect in the 7'wrnei-Caldwell line of cases is that
the position be established and classified. Vacancy is not a mandatory
condition.

Two additional points made in our earlier decisions should be noted.
In 56 Comp. Gen. 427, we emphasized the necessity of an employee
satisfying the existing statutory and regulatory requirements before
acquiring entitlement to a retroactive temporary promotion with
backpay. Examples given include the time-in-grade requirements of
the “Whitten Amendment,” 5 U.S.C. § 3101 note, and requirements
governing appointments to supergrade positions under 5 U.S.C. § 3324.
Secondly, 57 Comp. Gen. 536, supra, concludes with the caveat that the
decision does not change the general rule that the mere accretion of
duties in a position does not entitle the occupant to a promotion.

Accordingly, there is no necessity that a personnel office find there
was a vacant position as a condition for considering retroactive action
under Z'urner-Caldwell with respect to 1A positions.
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[ B-190547

Officers and Employees—Tranfers—Relocation Expenses—“Set-
tlement Date” Limitation on Property Transactions—Contract Date
as Settlement Date—*‘“Contract for Deed”’

Employee, incident to transfer of official station effective August 18, 1975, soid
residence through “contract for deed” on February 27, 1976, and was reimbursed
for expenses incident to transaction. His claim for additional expenses incurred
incident to legal title transfer upon purchaser’s payment of loan may be paid.
Extension of time limit for settlement is not required since “contract for deed"
date, which was within 1 year of employee's transfer, is settlement date under
FTR para. 2-6.le. Additional expenses were made “within a reasonable amount
of time” since they were incurred within 2-year maximum time limitation of
FTR para. 2-6.le. However, puyment for title search may not be made if it dupli-
'ates expenses for title insurance. B-188300, August 29, 1977, amplified.

In the matter of Larry W. Day—real estate expenses—time limita-

tion:

This decision responds to a request dated Qctober 17, 1977, from H.
Larry Jordon, an authorized certifving ofticer of the TU.S. Depart-
ment of Agriculture, Mr. Jordan asks whether reimbursement may be
made for certain expenses incurred by Mr. Larry W. Day, an employee
of the Animal and Plant Health Inspection Service, in connection
with the sale of his residence at his old official station incident to his
transfer from Williamston, Michigan, to Fremont, Michigan, effective
August 18,1975,

On February 27, 1976, Mr. Day signed a contract for the sale of his
residence at his old official station, with the purchase price to he ¢ # # %
paid in full within three (3) years from the date hereof.” Ile was
reimbursed for the $2,716.50 real estate expenses he incurred in this
transaction. His expenses were as follows:

Legal fees forland contract.... .. S15.00
Closing fee—Y4____ i 17. 50
Title Inswrance_____ 101. 00
Real estate commuission_ - _ oL, 2, H83. 00
Total 9: 0. 716. 50

&2

On August 11, 1977, the purchaser paid off the land contract exe-
cuted on February 27, 1976, and assumed the existing mortgage on the
real estate. Mv. Day seeks reimbursement for the expenses he incurred
related to this portion of the transaction. The expenses claimed are as
follows:

Abstract or title search_ . ___ . ____.____ £101. 00

Document preparation-—deed____________.____ 25. 00
State tax/stamps—deed_.____________________ 40. 70
Total _____ $166. T0
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Mr. Jordan first inquires whether Mr. Day’s claim for reimburse-
ment is valid in the absence of an extension for the settlement date
of the real estate transaction as required by the Federal Travel Regu-
iations. Paragraph 2-6.1e of the FTR provides in part that a Govern-
meent employee shall be reimbursed for expenses required to be paid
by hiin in connection with the sale by him of one residence at his old
station, provided that :

The settlement dates for the sale and purchase # * * for which reimbursement
is requested are not later than 1 (initial) year after the date on which the
employee reported for duty at the new official station. Upon an employee’s writ-
ten request this time limit for completion of the sale and purchase * * * may be ex-
tended by the head of the agency or his designee for an additional period of time,
not to exceed 1 year, regardless of the reasons therefor so long as it is determined
that the particular residence transaction is reasonably related to the transfer
of official station.

Our decision in Larry J. Light, B-188300, August 29, 1977, cited by
Mur. Jordan, is a case similar to the instant one. In that case the em-
ployee claimed reimbursement of expenses incurred subsequent to the
date on which the sale contract was executed. The decision states in
part: '

The authority for reimbursement of real estate expenses incurred by an em-
ployee pursuant to a transfer of official duty station is contained in 5 U.S.C.
§ 5724a (1970) and the implementing travel regulations * * *. Qur Office has held
that under the statute (and prior regulations) an employee may be reimbursed
for real estate expenses incurred in a transaction such as in the present case
which is known as a “contract for deed.” 46 Comp. Gen. 677, supra, and B-1635146,
September 16, 1968. Although legal title to the property was retained by the
seller, the effect of the contract was to transfer equitable ownership of the
property to the buyer and, for the purposes of meeting the 1-year ‘“settlement
date” time limitation contained in FTR para. 2-6.1e, we would conclude that the

“settlement, date” involved in this transaction was the date the contract was
exeruted. 46 Comp. Gen. 677, supre, and B-165146, supra.

The instant case falls squarely within this ruling. A “contract for
deed” is a “land installment contract” under which the purchaser pays
the purchase price in installments, and obtains equitable title upon the
execution of the contract but does not obtain legal title to the premises
until the contract is fully paid. B-185095, August 13, 1976, citing
--165146, September 16, 1968. This is the nature of the contract in the
present case.

Under the terms of the contract in the present case, title to the prop-
erty remnained in Mr. Day until the purchaser paid the full purchase
price or, pursuant to the terms of the contract, Mr. Day executed and
delivered a warranty deed to the purchaser subject to any mortgages
assumned by the purchaser. Also, the purchaser had the right to imme-
diate possession of the premises. Such provisions clearly meet the
transfer of equitable ownership test set forth in 46 Comp. Gen. 677,
supra, and B--165146, September 16, 1968.

In view of this and since the real estate agent’s commission and
various other closing costs were charged to Mr. Day on February 27,

279-723 O - 79 - 2
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1976, the date the contract was executed is considered the settlement
date. Since settlement was effected within 1 year of Mr. Day's transfer,
it was not necessary for him to obtain an extension under FTR para.
2-6.1e for his claim for additional expenses incident to the settiement
to be considered.

Mr. Jordan next inquires whether Mr. Day’s expenses may be con-
sidered as being “within a reasonable amount of time” and “reasonably
foreseeable as to amount when contract was executed” as required by
13-188300, supra. That decision cites the barring act, 31 T.S.C". § T1a
(1976), which requires that all claims cognizable by the General
Accounting Office be received within 6 years of the date of first acerual.
Such citation does not indicate that real estate expenses incurred by ¢
{ransferred employee during the 6 years following his transfer may he
reimbursed ; 1t merely states the time within which a claim must be
submitted in order to be considered. The maximum time limitations for
settlement of real estate transactions of transferred employees is 2
years (when an extension is granted). The vast majority of trans-
ferred employees enter into real estate transactions which involve con-
ventional settlements transferring legal title and, thus, are limited to
1eimbursement of expenses incurred within a maximum period of 2
years. Since all employees should be treated uniformly, we hereby
hold that an employee who enters into a “contract for deed” transaction
may only be reimbursed for real estate expenses imcurred within 2
vears of the date of his transfer. We are also of the view that additional
expenses incurred within the maximum period ot 2 years in accordance
with a “contract for deed” may be considered as incurred within a
reasonable period of time. B-188300, August 29, 1977, is amplified
accordingly.

The costs of the abstract or title search and preparation of the deed
are reimbursable under FTR para. 2-6. 2¢ as legal and related expenses.
The costs of the state tax and stamps are reimbursable, under FTR
para. 2-6.2d, as miscellaneous expenses. In the instant case the ex-
penses for which reimbursement is claimed were incurred within 2
years of Mr. Day’s transfer and, therefore, were made within a reason-
able time. Moreover, if the amounts paid by Mr. Day were within the
customary range for such items at his old official station, the expenses
were reasonably foreseeable as to amount when the contract was exe-
cuted. However, on the basis of the present record it appears that the
$101 payment for title insurance on February 27, 1976, duplicates the
item of $101 for title search paid on August 11, 1977. See FTR para.
2-6.2¢, If this is so, only one of the two items is allowable.

Accordingly, the travel voucher submitted by Mr. Day may be cer-
tified for payment as indicated above if otherwise proper.
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[ B-114829 ]

National Railroad Passenger Corporation—Applicability of Free-
dom of Information, Privacy and Sunshine Aects

The National Railroad Passenger Corporation (Amtrak) is an “agency” for
purposes of the Freedom of Information, Privacy, and Sunshine Acts, notwith-
standing the statement in 45 U.S8.C. 541 that Amtrak was not “to be an agency
or establishment of the Government of the United States” since it is (1) headed
by a collegial body—board of directors—the majority of whom are appointed
by the President with the advice and consent of the Senate, and (2) a Govern-
ment-controlled Corporation as that term is used in 5 U.S.C. 552 (e). Furthermore,
legislative history of Freedom of Information and Sunshine Acts indicates con-
gressional intent to include Amtrak.

Federal Register—Publication—Required

Government Printing Office is required by 44 U.S.C. 1504(a) (3) to publish infor-
mation in Federal Register that Amtrak is required to publish under Freedom
of Information, Privacy, and Sunshine Acts. Furthermore, Amtrak may be billed
for such publication in accordance with 44 U.S.C. 1509, as amended by Pub. L.
No. 95-94, since Amtrak is an “agency” within the context of that provision.
In the matter of printing by Government Printing Office for Na-
tional Railroad Passenger Corporation, September 8, 1978:

This decision to the Public Printer is in response to an inquiry from
the General Counsel, Government Printing Office (GPO), asking
whether the GPO is authorized to open an account for the National
Railroad Passenger Corporation (Amtrak) for printing notices sub- .
mitted by Amtrak pursuant to section 3(a) of the Government in the
Sunshine Act, 5 U.S.C. § 552b (1976) (Sunshine Act).

Specifically, we have been asked :

* * * whether Amtrak is an agency or establishment of the United States
Government and, therefore, whether an Amtrak printing account can be opened
at GPO for printing Sunshine Act notices, etc., in the Federal Register. Is there
an implied authority to the GPO to print by virtue of Amtrak being placed under
the Sunshine Act? Can GPO print Amtrak’s material in the Federal Register and
bill Amtrak for such printing ?

- In order to respond to these questions, an analysis of the relevant
legislative provisions is necessary.

The GPO is authorized and required to do all the Government’s
printing by 44 U.S.C. § 501 (1970), which provides in pertinent part
(with exceptions not relevant here) that:

All printing, binding, and blank-book work for Congress, the Executive Office.
the Judiciary, other than the Supreme Court of the United States, and every
executive department, independent office and establishment of the Government,
shall be done at the Government Printing Office, * * *,

* * * * * ] x

Printing or binding may be done at the Government Printing Office only when
authorized by law.

The GPO’s publication of the Federal Register is authorized by 44
U.S.C. § 1504 (1970). Further, the law requires publication in the Fed-
cral Register of, inter alia, “documents or classes of documents that

that may be required so to be published by Act of Congress.” 44 U.S.C.
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§ 1505 (a) (3) (1970). “Document,” as used in section 1505, is defined in
44 U.S.C. § 1501 (quoted infra).

The documents in question are submitted by Amtrak pursnant to
section 3(a) of the Sunshine Act, Public Law 94 409 (September 13,
1976), 90 Stat. 1241, which requires that every meeting of an ageney
be announced in advance and opened to the public unless otherwise
excepted, and also provides in pertinent part that:

Immediately following each public announcement required by this subsection,
notice of the time, place, and subject matter of a meeting, whether the meeting is
open or closed, any change in one of the preceding, and the name and phone num-
ber of the official designated by the agency to respond to requests for informa-

tion about the meeting, shall also he submitted for publication in the Federal
Register. 5 U.R.C. §552b(e) (3).

The Act further provides:

Euch agency subject to the requirements of this section shall, within 180 days
after the date of enactment of this section, following consultation with the
Office of the Chairman of the Administrative Conference of the United States and
published notice in the Federal Register of at least thirty days and opportunity
for written ¢omment by any person, promulgiate regulations to implement the
requirenients of subseetion (b) through (f) of this section = ¢ = § T.8.C,
§552b(g).

Thus, if Amtrak is an “agency” for purposes of the Sunshine Act,
then GPQ is authorized and required to publish this information in
the Federal Register. Furthermore, since a finding that Amtrak
is an “agency™ for purposes of 5 U.S.C. § 552b would, as disenssed
below, require a finding that it is also an agency as defined in 5 T.8.C.
§ 552 (e), then GPO would similarly be required to publish certain
b : N
material required by the Freedom of Information Act (FOIA),
5 U.S.C. § 552, and the Privacy Act, 5 U.S.C. § 552a which both apply
to agencies as defined in 5 U.S.C. § 552(e).

“Agency”is defined by 5 U.S.C. § 552b(a) (1) to mean:

* # * gny agency, as defined in section 352 (e) of this title, headed by a col-
legial body composed of two or more individual members, a majority of whom
are appointed to such position by the President with the advice and consent of
the Senate, and any subdivision thereof authorized to act on behalf of the agency ;

while 5 U.S.C. § 552(e) (1976) provides that:

For purposes of this section, the term “ageney” as defined in section 53141 of
this title includes any executive department. military department, Govermment
corporation, Government controlled corporation, or other establishment in the
executive branch of the Government (including the Executive Office of the P'resi-
dent), or any independent regulatory agency.

5 U.S.C. § 351 (1) defines an “agency” to mean “each authority of the
Government of the United States, whether or not it is within or sub-
ject to review by another agency # * *¥ with certain exceptions not
relevant here. See also 5 U.S.C\. § 103 concerning the terms “Govern-
ment corporation” and “Government controlled corporation.” Thus

whether Amtrak is an “agency” for purposes of the Sunshine Act
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depends upon whether it is an “agency’ as defined by 5 U.S.C. § 552 (e)
and 1s headed by a “collegial body” as required by 5 U.S.C. § 552b(a)
(1).

Section 301 of the Rail Passenger Service Act of 1970, 45 U.S.C.
§ 541 (1970), established Amtrak as a “for profit corporation” whose
purpose is to “provide intercity rail passenger service, employing inno-
vative operating and marketing concepts so as to fully develop the
potential of modern rail service in meeting the Nation’s intercity pas-
senger transportation requirements.” It is a mixed-ownership Govern-
ment corporation for purposes of the Government Corporation Control
Act. 31 U.S.CL § 856. Pursuant to 45 U.S.C. § 545 (a), Amtrak possesses
all the nsnal powers conferred upon a stock corporation by the District
of Columbia Business Corporation Act, D.C. Code §§ 29-901 ¢t seq.
(1973). which places the authority for managing corporate business
affairs in the board of directors. D.C. Code § 29-916.

Amtrak is governed by a board of directors who are citizens of the
United States and which 1s comprised as follows:

(A) The Secretary of Transportation, ex officio, and the President of the
Corporation, ex officio.

(B) Hight members appointed by the President, by and with the advice and
consent of the Senate, to serve for terms of four years or until their successors
have been appointed and qualified, of whom not more than five shall be appointed
from the same political party.

(C) Three members elected annually by the common stockholders of the
Corporation.

(D) Four members elected annually by the preferred stockholders of the
Corporation, which members shall be elected as soon as practicable after the first
issuance of preferred stock by the Corporation. 45 U.S.C. § 543(a) (1) (Supp. V,
1975).

Thus, there are potentially 17 members of the Amtrak Board of Di-
rectors. It is clear that the 8 members specified in 45 U7.S.C. § 543 (a) (1)
(B) qualify to be counted toward the majority of the “collegial body”
under 5 11.8.C. § 552b(a) (1). It is equally clear that the 3 members in
subsection (C), the + members in subsection (D), and the President of
the Corporation do not so qualify. It may be argued that the Secretary
of Transportation, although appointed by the President with the ad-
vice and consent of the Senate, is not appointed “to such position” vis-
a-vis Amtrak. However, since the Secretary’s membership on the Am-
trak Board is a statutory ex officio position, it automatically and neces-
sarily accompanies the appointment as Secretary and should therefore,
in our opinion, be viewed as an appointment “to such position” for
purposes of 5 U.S.C. § 5352b(a) (1). Therefore, we believe a majority
of the Amtrak Board of Directors qualifies under 5 U.S.C. § 552b(a)
(1) and the Board is thus a “collegial body” as the term is used in
that subsection. We would also note that it has been indicated that there
are presently no preferred stockholders, reducing the Board’s de facto
membership by four, the number that the preferred stockholders are
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authorized to elect. While the day-by-day business of Amtrak might
be carried on by officers selected by the Board of Directors, it is clear
that the ultimate decision-making authority is the Board and thus
Amtrak is “headed by a collegial body” for purposes of the Sunshine
Act.

The applicability of 5 U.S.C. § 552b(a) (1) to Amtrak is confirmed
by reference to the legislative history of the Sunshine Act, where, in
the Conference Cominittee Report, it is stated that:

The conference substitute is subsection (a) of new section 552b. It is the same
as the House amendment, except as follows :

. ] . . . . .

2, Although the language of the House amendment referring to a covered
agency as “headed by a collegial body” is used in the substitute instead of the
reference in the Senate bill to “the collegial body comprising the agency,” the
intent and understanding of the conferees regarding this provision is that meet-
ings of a collegial body governing an agency whose day-to-day management may
be under the authority of a single individual (such as the United States Postul
Nervice and the National Railroad Passenger Corporation (Amitrek)) are in-
cluded within the definition of agency. H.R. Rep. No. 941441, 10 (1976). [Italic
supplied.]

That Aumtrak is also an “agency” for purposes of 5 U.S.C. § 552(e)
isequally clear.

Section 301 of the Rail Passenger Service Act of 1970, supra, 43
U.S.C. § 541, which established Amtrak, also provided that it would
“not be an agency or establishment of the United States Government.”
Standing alone, this provision could generally be construed to exempt
Amtrak from the coverage of laws applicable to such agencies or estab-
lishments. Notwithstanding this provision, however, Amtrak is of
course subject to laws expressly made applicable to it or to mixed-
ownership Government corporations generally. Furthermore, where
there is conflict between the effects of a new provision and prior stat-
utes, the new provision, as a later expression of the will of the legis-
lature, is controlling, 55 Comp. Gen. 117 (1975).

It should be noted that prior to 1974 the FOIA did not set forth a
definition of “agency.” Also the uncertainty of whether the definition
of “agency” in 5 U.S.C. § 551(1) applied to Government-controlled
corporations, in conjunction with the statement in 45 U.S.C. § 541,
seenied to indicate that the FOIA did not apply to Amtrak. Congress
resolved the doubt by enacting Public Law 92-316 (June 22, 1972),
§3(b), 86 Stat. 228, specifically subjecting Amtrak to the FOL\. 45
U.S.C. §545(g) (Supp. V, 1975). Subsequently, the Congress ad-
dressed the more general problem of the application of the FOIA by
enacting Public Law 93-502 (November 21, 1974), § 3, 88 Stat. 1564,
which added subsection (e) to 5 U.S.C. § 552 (quoted supra), defining
“agency” for purposes of the FQIA. Thus Government-controlled
corporations were specifically brought under the FOIA’s coverage.
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The legislative history of the 1974 FOIA amendments clearly estab-
lishes that Congress intended the term “Government controlled corpo-
ration” to include Amtrak. For example, in explaining the definition
of “agency” in the House bill, the report of the House Committee on
Government Operations states :

For the purposes of this section, the definition of “agency’” has been expanded
to include those entities which may not be considered agencies under section
551(1) of title 5, U.8. Code, but which perform governmental functions and con-
trol information of interest to the public. The bill expands the definition of
“agency” for purposes of section 552, title 5, United States Code. Its effect is to in-
sure inclusion under the Act of Government corporations, Government controlled
corporations, or other establishments within the executive branch, such as the
U.S. Postal Service.

* * *® £33 *® » *

The term “Government controlled corporation,” as used in this subsection,
would include a corporation which is not owned by the Federal Government, such
as the National Railroad Passenger Corporation (Amtrak) * * *. [Italic sup-
plied.] H.R. Rep. No. 93-876, 93d Cong., 2d Sess. 8 (1974).

Similarly, the Senate Judiciary Committee reported as follows:

To assure FOIA application to the Postal Service and also to include publicly
funded corporations established under the authority of the United States, like
the National Railroad Passenger Corporation (45 U.S.C. § 541), section 3 in-
corporates an expanded definition of agency to apply under the FOIA. S. Rep. No.
93-834, 93d Cong., 2d Sess. 33 (1974).

See also Rocap v. Indiek, 539 F. 2d 174, 177-178 (D.€. Cir. 1976), in
which the Court discussed this legislative history in concluding that
FOIA applied to the Federal Home Loan Mortgage Corporation.

Thus notwithstanding 45 U.S.C. § 541 which provides that Amtrak
is not an agency or establishment of the Government, the Congress
has through subsequent legislation made Amtrak an “agency” for pur-
poses of the Freedom of Information, Privacy, and Sunshine Acts.
Thus Amtrak must publish the information required by these acts in
the Federal Register, and the GPO is required to publish this informa-
tion by virtue of 44 U.S.C. § 1505(a) (3). ,

Regarding payments for printing, the Legislative Branch Appropri-
ation Act, 1978, Public Law 95-94 (August 5,1977), § 408, 91 Stat. 683,
amended 44 T.S.C. § 1509(a) to provide, as follows:

The cost of printing, reprinting, wrapping, binding, and distributing the Fed-
eral Register and the Code of Federal Regulations, and, except as provided in
subsection (b), other expenses incurred by the Government Printing Office in
('ﬂl‘l‘yil‘lg out the duties placed upon it by this chapter shall be charged to the
revolving fund provided in section 309. Reimbursements for such costs and ex-

penses shall be made by the Federal agencies and credited, together with all
receipts, as provided in seetion 309 (b).

We note that 44 U.S.C..§ 1501 provides in pertinent part that:

As used in this chapter, unless the context otherwise requires—

“document” means a Presidential proclamation or Executive order and an
ordgr, regulation, rule, certificate, code of fair competiton, license, notice, or simi-
lar instrument, issued, prescribed, or promulgated by a Federal agency;

“Federal agency” or ’‘agency’” means the President of the United States, or
an executive department, independent board, establishment, bureau, agency, in-
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stitution, commission, or separate office of the administrative hranch of the
Government of the United States but not the legislative or judicial branches of
the Government ;

The purpose of the amendment to 44 U.S.C. § 1509 was to shift the
burden of bearing the cost of publishing the Federal Register and the
Code of Federal Regulations from the legislative branch appropria-
tion acts (Where GPO funds for printing and binding were provided)
to the agencies that most directly benefit from their use, thereby better
relating the cost of the activity to the program or functlon that benefits
from it. See S. Rep. No. 95-338, 62-63 (1977). Since Amtrak is re-
quired to publish certain information in the Federal Register, con-
sistent with the purposes of 44 U.S.C. § 1509 as amended by Public
Law 95-94, Amtrak is an agency for purposes of that section and thus
should be bllled for the printing done on its behalf in the Federal
Register. Furthermore, there would be no basis for objecting to GPQ’
opening an account directly in favor of Amtrak other than billing it
through the Department of Transportation as is now the case.

[ B-178759 1

Intergovernmental Personnel Act—Per Diem—Temporary Duty
at More Than One Location

Employee assigned under Intergovernmental Personnel Act (IPA) and receiving
per diem at his IPA duty station, may receive an additional per diem allowance
for temporary duty (TDY) at another location since § U.8S.C. 3375(a) (1) permits
such payment. The amount of additional per diem should reflect only the increased
expenses resulting from the TDY assignment.

Intergovernmental Personnel Act—Per Diem—Headquarters

When employees are assigned under the Intergovernmental Personnel Act and
authorized per diem, their IPA duty stations are considered temporary duty sta-
tions since per diem may not be authorized at headquarters. Therefore, employee
stationed in San Francisco, California, who is authorized per diem while on IPA
assignment in Washihgton, D.C., would not be entitled to per diem under / U.S.C.
3376 (a) (1) (C) while performing temporary duty at San Francisco, since Govern-
ment may not pay subsistence expenses or per diem to civilian employees at their
headquarters, regardless of any unusual conditions involved. However, the em-
ployee is entitled to travel allowance under 5 U.S.C. 3375(a) (1) (C).

In the Matter of Environmental Protection Agency—Per Diem

Under the Intergovernmental Personnel Act of 1970, September
11,1978:

Is it allowable to pay an Intergovernmental Personnel Act (IPA)
assignee per diem at the IPA assignment duty station and also to pay
him for temporary duty (TDY) travel performed to another location
on the same day ?

This is the question posed by Paul J. Elston, Deputy Assistant Ad-
ministrator for Resources Management, Environmetal Protection
Agency. He also asks us to identify an IPA assignee’s permanent duty
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station and the effect of such a determination on the assignee’s entitle-
ment to per diem when he performs TDY at his original place of
domicile.

Regarding the first question, title IV of the IPA provides for the
assignment of personnel between the Federal Government and state
and local governments and institutions of higher learning for periods
which should generally not exceed 2 years. Section 3375 of title 5,
United Statgs Code, provides in pertinent part :

(a) Appropriations of an executive agency are available to pay, or reimburse,
a Federal or State or local government employee in accordance with—

(1) subchapter I of chapter 57 of this title, for the expenses of—

(A) travel, including a per diem allowance, to and from the assign-
ment location ;

(B) a per diem allowance at the assignment location during the period
of the assignment; and

(C) travel, including a per diem allowance, while traveling on official
business away from his designated post of duty during the assignment
when the head of the executive agency considers the travel in the interest
of the United States * * *.

The use of the word “and” following subsection (B) suggests that
an IPA assignee would receive per diem at the IPA assignment duty
station while also receiving a travel and per diem allowance for tem-
porary duty at another location. However, the use of the word “and”
is not, in itself, necessarily determinative. There has been some laxity in
the use of conjunctive and disjunctive terms such that the courts have
treated these words in whatever manner is necessary so as to be con-
sistent with the legislative intent. 1A Sutherland Statutory Construc-
tion 90-91 (1972).

The IPA was designed to improve the quality of American Govern-
ment, with particular emphasis given to strengthening state and local
governments. The Act focuses on three basic problems in the public
manpower area: the interchange of Federal, state, and local employees;
training programs; and personnel management. In carrying out the
program of temporarily exchanging personnel between the various
governments, the Congress recognized that the employees would en-
counter additional expenses. Hence, section 3375 authorizes the pay-
ment of travel, including a per diem allowance for state and local
government employees assigned to Federal agencies and Federal em-
ployees assigned to state and local governments. This section is
intended to be broad enough to provide for the needs of Federal, state,
and local employees en route to, from, and during their assignments
in either the Federal Government, or state and local governments. See
H.R. Rep. No. 91-1733, 91st Cong., 2d Sess. 20, reprinted in [1970]
U.S. Code Cong. & Ad. News 5898.

In 53 Comp. Gen. 81 (1973) we held that IPA assignees are not
entitled to both per diem and change-of-station allowances for the
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same assignment even though 5 U.S.C. 3375 permits the payment of
both the benefits associated with a permanent change of station and
those normally associated with a temporary duty status since nothing
in the statute or its legislative history suggests that both types of
benefits may be paid incident to the same assignment. In that decision
we also noted that the needs of the IPA assignees could be met without
the necessity of applying a different rule for employees traveling on
IPA assignments from that which applies to employees traveling on
training assigmnents or on official business generally.

Also, we have held that, when an employee travels on a temporary
duty assigninent, he is entitled to only one per diem allowance during
each day under 5 17.S.C. 5702. However, situations have arisen when
it was necessary for an employee on temporary duty to incur two
lodging costs on the same day. An example of such a situation is
given in B--158882, April 27, 1966. In that case an employee assigned
to temporary duty in Saigon, Vietnam, was required to retain his
lodging there while he incurred additional lodging expenses incident
to temporary duty at other locations in Vietnam. In that case we held
that, if an appropriate agency official authorized actual expenses not
to exceed the statutory limitation, we would not object to lodging costs
at both locations included as a part of the daily subsistence expenses.
Also, see B-16.4228, Qctober 9, 1975, and B--182600, August 13, 1975

However, the payment of two per diem allowances under the instant
statute would not be inconsistent with those decisions by our Office
that denied two per diem payments. In those cases, there was no statuate
authorizing the payment of two per diem allowances as in the situa-
tion here. Furthermore, those cases either dealt with one set of expenses
or involved the election by the employee of receiving allowances for
temporary duty versus those for permanent duty but not both.

In connection with TPA assignments, it appears that there will be
instances where it would be beneficial to the Government and equitable
toward the employee to permit two per diem payments. If an en-
plovee is assigned to an IPA duty location for an extended period of
time, it is assumed that the agency will authorize a per diem rate based
on the employee obtaining housing on a long-term basis to take ad-
vantage of available lower rates than those charged on a daily basis.
Sce Federal Travel Regulations (FTR) (FPMR 101-7) para. 1-7.3a¢
(May 1973). Also, when an employee obtains housing on a long-term
basis at his IP.A duty location, it appears that he would have to retain
it and incur additional expenses, at least for lodging, when he is
required to perform temporary duty away from his nsual IP.A duty
location. .As indicated above, we have recognized that when a Govern-
ment employee on an ordinary temporary duty assignment must pay
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for two lodgings on the same day, he may be reimbursed to the extent
that the governing statute permits. Therefore, it is our view that an
IPA employee may be reimbursed for additional expenses necessarily
incurred by him at a temporary duty point away from his usual IPA
duty station. In view of this and since the legislative history of the
IPA shows an intent to provide for the needs of IPA assignees, we
hold that the word “and” in 5 U.S.C. 3375(a) (1) is a conjunctive term
and that an IPA assignee may be authorized a second per diem when
he incurs additional expenses because of a temporary duty assignment
away from his usual IPA duty station. Of course the second per diem
should not cover more than the expenses necessarily incurred by the
IPA assignee as a result of the temporary duty assignment. Any
portion of the per diem allowances that would amount to a double
payment as determined by the agency should not be paid.

We are also asked to identify an IPA assignee’s permanent duty
station and the effect of such duty station identity on the employee’s
entitlement to per diem.

Per diem may not be authorized at headquarters under 5 U.S.C.
5702; it is only authorized incident to temporary duty assignments
away from employees’ headquarters. Therefore, when employees on
IPA assignments are authorized per diem their permanent duty sta-
tions are not changed and their IPA duty stations are temporary duty
stations. For example, should an employee stationed in San Francisco,
California, be given an IPA assignment in Washington, D.C., San
Francisco would remain his headquarters. Consequently, if that em-
ployee was sent to San Francisco on TDY, he would be entitled to a
travel allowance under 5 U.S.C. 8375(a) (1) (C). However, due to the
fact that San Francisco is his permanent duty station, he would not
receive per diem. In this connection, we have consistently held that in
the absence of specific statutory authority, the Government may not
pay subsistence expenses or per diem to civilian employees at their
headquarters, official duty station, or place of abode, regardless of any
unusual conditions involved. See FTR para. 1-7.6a; 42 Comp. Gen.
149 (1962); B-180806, August 21, 1974; B-169235, April 6, 1970;
B-169163, September 11, 1970; and B-182586, December 17, 1974.

[ B-191395 }

Leaves of Absence—Administrative Leave-—Injury or Illness in
Line of Duty—Insurance Proceeds

Since neither the Federal Medical Care Recovery Act, 42 U.8.C. 2651, ror other
authority gave the U.S. the right to collect from the liability insurer of a negligent
driver the value of administrative leave granted an injured officer of Secret
Service Uniformed Division under 5 U.S.C. 6324, the amount mistakenly collected
may be paid to the officer.
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Torts—Third-Party Liability—Recovery by Government

Without legislative authority, the U.S. has no legal claim against third-party
tort feasors or their liability insurers for benefits the U.S. provides persons
because of injuries caused by tort feasors., Under Supreme Court decisions, such
claims involve fiscal policy for Congress to decide. However, in a proper case, the *
U.S. can have a valid claim as a third-party beneficiary under insurance contract
terms such as for no-fault, medical payment, and uninsured motorist coverages.
In the matter of Andrew L. Kulp—insurance proceeds for adminis-

trative leave, September 12, 1978:

This action responds to a request from the Director of the Secret
Service for an opinion whether Officer Andrew L. Kulp is entitled to
insurance proceeds paid by the insurance company to the United
States for administrative leave granted to Officer Kulp under 5 U.S.C.
§ 6324 because of injury sustained in the line of duty.

During a routine scooter patrol for the Executive Protective Service
(now the Secret Service Uniformed Division) on October 27, 1975,
Officer Kulp suffered a knee injury in the District of Columbia when
an automobile backed into the scooter he was operating. His adminis-
trative leave, authorized for 112 hours because of his injury, was
valued at $644, based on an hourly wage of $5.75. In addition, the
Government’s expense for Officer Kulp’s medical treatment was
$151.74.

Officer Kulp retained a private attorney who proceeded to settle with
the liability insurer of the driver causing the injury. On December 22,
1975, the Executive Protective Service requested the insurer in writing
to pay the Government’s expenses of $795.74 incurred as a result of the
aceident, separately itemizing the $644 for administrative leave, as well
as the Government’s cost for medical treatment. By letter of January 5,
1976, the insurer requested the Executive Protective Service to furnish,
among other information, the statute or other legal authority per-
mitting the Government’s recovery from the insurer. On January 12,
1976, an officer of the Executive Protective Service responded, evi-
dently informing the insurer by telephone that the Government’s claim
upon the insurer for the administrative leave, as well as the Govern-
ment’s medical expense, was authorized by the Federal Medical Care
Recovery Act, Public Law 87-693, September 25, 1962, 76 Stat. 593, as
amended, 42 17.S.C. §§ 2651-2653.

Complying with Executive Protective Service’s request for pay-
ment, the insurer paid the United States $795.74 on September 3, 1976,
representing a portion of the $1,600 settlement the insurer had granted
Ofticer Kulp. However, he questioned the legality of this payment to
the United States rather than himself. Subsequently, it was adminis-
tratively determined that the Uniformed Division’s policy of collect-
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ing such payments for administrative leave was without legal author-
ity. Since then, the Uniformed Service has ceased efforts to collect
these payments, although it continues to pursue collections for medi-
cal expenses against third-party tort feasors and their insurers under
the Federal Medical Care Recovery Act.

The Federal Medical Care Recovery Act states in pertinent part,
at 42 U.S.C. § 2651:

* 2 % In any case in which the United States is authorized or required by law

to furnish hospital, medical, surgical, or dental care and treatment (including
prostheses and medical appliences) to a person who is injured or suffers a disease,
after the effective date of this Act, urder circumstances creating a tort liability
upon some third person * * * to pay damages therefor, the United States shall
have a right to recover from said third person the reasonable value of the care
and treatment 30 furnished or to be furnished * * * [Italic supplied.]
The italicized portion clearly means that the care and treatment fur-
nished by the United States for which it may recover against liable
third parties are limited to those items specifically mentioned, i.e.,
“hospital, medical, surgical, or dental care and treatment” the United
States is authorized or required by law to furnish. Administrative
leave, although intended for absence with pay because of injury or
sickness resulting from the performance of duty, is not within the
meaning of “hospital, medical, surgical, or dental care and treat-
ment.” Accordingly, we share the view expressed by Secret Service
staff that the Federal Medical Care Recovery Act did not authorize
collection against the liability insurer for the value of administrative
leave granted Officer Kulp under 5 U.S.C. § 6324.

The Secret Service asks that the following issues be addressed :

1. Assuming that the Federal Medical Care Recovery Act does not
authorize the recovery of administrative leave granted under 5 U.S.C.
§ 6324, is there any other authority permitting recovery based on any
Government obligation to furnish the leave ?

2. If the Government is authorized to recover but fails to assert its
claim under the proper authority, must it return the funds it has
obtained ?

3. If the Government cannot support a valid legal claim over the
funds by any theory, must the funds be returned to the employee
(officer Kulp in the present case) ?

Concerning the first issue, we are not aware of any legal authority
permitting the Government’s recovery against tort feasors or their
msurers for administrative leave granted to officers of the Secret Serv-
ice Uniformed Division, even though there may be an obligation to
furnish the leave under 5 U.S.C. § 6324. Subsection (a) of this pro-
vision states:

(a) Sick leave may not be charged to the account of a member of the Metro-
politan Police force or the Fire Department of the District of Columbia, the
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United States Park Police force, or the United States Secret Service Uniformed
Division for an absence due to injury or illness resulting from the performance
of duty. [Italic supplied.}

The purpose of 5 U.S.C. § 6324 is to permit absence from duty for
job-related sickness or injury without using up accumulated sick
leave. H. Rept. No. 1220, 88th Cong., 2d Sess., March 6, 1964, and S.
Rept. No. 1347, 88th Cong., 2d Sess., August 7, 1964. It provides a
statutory benefit similar to sick leave. The Supreme Court in IVnited
States v. Standard Oil Co. of California, 332 U.S. 301 (1947), ruled
that the United States in the absence of legislative authorization has
no right to recover from a third party liable in tort for injuring a
military member who received Government benefits because of his
injuries. The Court said the question involved Federal fiscal policy
to be determined by the Congress, not the courts. This principle was
extended in U'nited States v. Gilman, 347 U.S. 507 (1954), denying
the GGovernment’s claim for indemnity against a Federal employee
whose negligence required the United States to pay an injured third
party under the Federal Tort Claims Act, 28 U.S.C. 2671 ¢ seq.
(1970).

It is to be noted, however, that the Government’s inability to re-
cover against tort feasors and their insurers under a liability policy
in no way detracts from any valid ¢laim the Government may have as
a third-party beneficiary under certain insurance contract provisions,
for example, no fault, uninsured motorist, and medical payments cov-
erages. {nited States v. Government Employees Ins. Co., 440 F. 2d
1388 (5th Cir. 1971) (uninsured motorist provisions) ; United States v.
Government Employees Ins. Co., 461 F. 2d 58 (4th Cir. 1972) (medi-
cal payments clause) ; United States Automobile Assoc. v. Holland,
283 So. 2d 381, 385-386 (Fla. App. 1973) (no fault). The Secret Serv-
ice Legal Counsel informally advised that in Officer Kulp's case. no
policy provision of this kind exists.

Since the answer to the first issue is in the negative, it is unnecessary
to address the second issue.

As to the third issue, we would have no objection if the Secret
Service paid Officer Kulp the $644 for administrative leave mistakenly
collected from the insurer of the negligent driver.

[ B-192149

Contracts—Specifications—Deviations—Informal v. Substantive—
Negotiated Procurement—Utilization Factor Requirement

Request for proposals (RFP) contemplated (1) that offerors would submit one
rate for 2-year contract term and rate was to be computed on “100 percent
basis” and (2) that award would be made based on low evaluated price. Gen-
eral Accounting Office would not object to agency’s acceptance of price proposal
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with separate rates for each year where rate was computed on “80 percent basis”
because those deviations relate only to form and are not material.
Contracts—Negotiation—Prices—Cost and Pricing Data Evalua-
tion

Agency and one offeror contend that proposal, which deviates from RFP’s con-
templated pricing structure, may not be accepted because (1) all offerors were
not advised that such deviations would be permitted, and (2) deviation may have
exposed other offeror to less risk. Contention is without merit because deviation

relates to form only and record indicates that offerors had sufficient information
to make business judgment regarding actual risk involved.

Contracts—Negotiation—Evaluation Factors—Delivery Provisions,
Freight Rates, etc.

Contention that one offeror failed to propose acceptable service regarding 21-day
delivery requirement is without merit. Agency explains and record shows that
both offerors proposed acceptable and substantially similar service.
Contracts—Protests—Timeliness—Solicitation Improprieties—Ap-
parent Prior to Closing Date for Receipt of Proposals

Contention, first made after closing date for receipt of initial proposals, that
cost factor should have been added to offeror’s prices to represent greater risk of
loss and damage is untimely under 4 C.F.R. 20.2(b) (1) (1977) and will not be
considered on merits since alleged solicitation defect was not protested prior to
closing date for receipt of initial proposals.
Contracts—Protests—Procedures—Bid Protest Procedures—Time
for Filing—Date Basis of Protest Made Known to Protester
Contention—that Government-stuffed-container factor of 10 percent instead of
24 percent should have been used to evaluate price proposals—was not raised
within 10 working days after basis of protest was known; therefore, it is un-
timely under 4 C.F.R. 20.2(b) (2) (1977) and will not be considered on merits.
Contracts—Negotiation—Changes, etc.—Reopening Negotiations—
Not Justified—Minor Deviations in Otherwise Acceptable Proposal

Where (1) Government’s actual needs would be satisfied under initial RFP,
(2) one offeror’s minor deviation from RFP’s contemplated price scheme was not
material, and (3) proposals may be evaluated on equivalent basis, best course
of action is for agency to award under initial RFP to low total priced otherwise
acceptable offeror.

In the matter of Foss Alaska Line, September 12, 1978:

The United States District Court for the District of New Jersey
has requested our opinion in connection with civil action No. 78-1223,
entitled Sea-Land Service, Inc. v. Brown, et al. That civil action con-
cerns the same subject matter involved in a bid protest filed with our
Office by Foss Alaska Line (FAL) regarding request for proposals
(RFP) No. N0003378R1301 issued by the Department of the Navy,
Military Sealift Command (MSC), for the furnishing of ocean trans-
portation services between Seattle, Washington, and Adak, Alaska,
on a contract carriage basis (less than shipload lots) by United States
flag vessels for a minimum period of 2 years. In response to the RFP,
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two offers were received, one from FAL and one from Sea-Land Serv-
ice, Inc. (Sea-Land). The problem here concerns the proper method
of evaluating FAL’s offer; in FAL’s view, it should be awarded the
contract without further procurement action; in Sea-Land’s view, it
should be awarded the contract without further procurement action;
and MSC believes that another round of best and final offers is re-
quired before award can be made. To assist in resolving the problem,
the court has ordered, with the consent of the parties, that FAL, MSC,
and Sea-Land provide our Office with detailed reports. Those thor-
ough and well-documented reports and comments form the basis for
our views.
BACKGROUND

The RFP solicited rates for three categories of containerized and
breakbulk cargo (i.e., vehicles; refrigerated or ‘“reefer” cargo; and
general cargo, not otherwise specified, or “NOS”) to be stated on a
per measurement ton, or 40 cubic feet (MT) basis, to be effective for
the 2-year period. Estimated quantities for each category were pro-
vided in the RFP. The RFP further provided for a minimum charge
per container for cargo NOS and reefer cargo loaded or “stuffed™ into
the carrier’s container by the Government, equal to the offered rate
per MT times 100 percent of the agreed average interior capacity of
the container—the “100 percent basis.” A container can seldom, if
ever, be utilized to 100 percent of the interior capacity of the con-
tainer because of such factors as cargo shape, weight, packaging, and
securing. Most military cargo moving from Seattle to Alaska “free
flows™ to the ocean carrier’s commercial terminal and is stuffed by the
ocean carrier. Since the Government has no control over the amount
of cargo placed in a container, the RFP specified there would be no
minimum charge for a container stuffed by the carrier. The RFP did
not specify what proportions of those cargoes would be stuffed by the
carrier and Government but for evaluation purposes MSC used a fac-
tor of 24 percent. The RFP also provided that in evaluating offers
“[a]nticipated annual cost for use in determining the cost favorable
carrier will be determined by pricing out the categories and volumes
of cargo shown in paragraph 5(f) at the applicable rates set forth
by each offeror in the appropriate statement of rates.”

Sea-Land’s offer contained one rate for each category of cargo for
the 2-year period and was predicated on the “100 percent basis” when
stuffed by the Government. FAL, on the other hand, submitted an
offer which varied from the RFP in two respects: (1) it offered one
set, of rates for the first year and another, higher set of rates for the
second year; and (2) it provided that, with respect to cargo NOS and
reefer cargo to be stuffed by the Government, the minimum charge per
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container would be calculated by multiplying the offered rate per MT
by 80 percent of the stated interior capacity of the container—“80
percent basis.”

MSC initially decided that FAL’s offer was acceptable and should
be evaluated on the 100-percent basis. Subsequently, during discus-
sions, FAL was again advised that its offer was acceptable. Later
best and final offers were received ; evaluated prices follow :

Sea-Land : FAL
$6, 393,964 (100-percent basis) $6, 741, 264 (100-percent
$6, 393, 964 (100-percent basis) basis) *

$6, 287, 326 (80-percent basis).
*Obtained by increasing Foss’ Government-stuffed rate by 25 percent.

Based on the 100-percent basis price evaluation, award was made to
Sea-Land as the low-priced offeror and FAL was so advised. Foss
immediately protested to MSC’s contracting officer. After due con-
sideration the contracting officer determined that the award to Sea-
Land was null and void and that negotiations should be reopened.

M 8Os Position

MSC believes that upon receipt of FAL’s offer, the contracting
officer should have (1) informed FAL that its offer was not in com-
pliance with the RFP and requested FAL to revise its offer so as to be
fully responsive to the RFP, pursuant to the Defense Acquisition Reg-
ulation (DAR) §3-805.3(a) (1976 ed.), or (2) if there was merit
to the changes FAL proposed, the RFP should have been modified to
allow both offerors an opportunity to submit offers on the same basis,
as required by DAR § 3-805.4(a) or (c). The error was magnified
in MSC’s view because FAL was advised its offer was acceptable,
after it had raised the point in negotiations. The error was further
compounded in MSC’s view when FAL’s price was compared with
Sea-Land’s by MSC’s erroneously increasing FAL’s price by a 25-
percent increase on certain rates.

MSC contends that since DAR requirements were not followed by
the contracting officer, the award to Sea-Land was a nullity and was
not binding on the Government. MSC’s rationale is (1) a contracting
officer’s authority is limited to the actual authority conferred by stat-
ute or regulation (7he Floyd Acceptances, 74 U.S. (7 Wall.) 666,
675676 (1868) ; Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380
(1947)) ; (2) private parties are charged with notice of all limitations
upon the contracting officer’s authority (United States v. Zenith-
Godley Co.,180 F. Supp. 611 (S.D.N.Y. 1960) ) ; and (3) a contracting
officer is an agent of the Government and as such may bind the United

279-723 O - 79 -3
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States only in accordance with the authority granted him by statute
or regulation (Condec Corp. v. United States, 369 F.2d 753 (Ct. CL
1966) ).

MSC also contends that it was equally clear that an award could
not be made to FAL because Sea-Land was not given an opportunity
to compete on the same basis as FAL, as required by DAR §3-
805.4(c).

Next MSC believes that reopening the negotiations is the only
appropriate and fair remedy for past errors in the procurement process
and is lawful even though both offerors now know each other’s prices.
In support MSC refers to several of our decisions; for example in
Silent Hoist & Crane Co., Inc., B-186006, June 17,1976, 76-1 CPD 392,
where bids were solicited three times-—the first solicitation was canceled
following receipt of bids because the contracting officer determined the
requirement could be met at a substantially lower price than that bid
by the only bidder; thereafter, two bids were received in response to
a second solicitation but before award could be made, the assets of the
low bidder were purchased by another firm and it was determined
award could not be made to either the low bidder or its successor, and
that the other bidder’s price was unreasonably high; in response to a
third solicitation the successor firm bid a substantially lower price
than the only other bidder, Silent Hoist. Silent Hoist argued that the
third solicitation constituted an “auction” but our Office concluded
the agency’s action was proper in the circumstances.

MSC also argues that a situation similar to the instant one was
involved in Computer Network Corporation; Tymshare, Inc., 56 Comp.
Gen. 245 (1977), 77-1 CPD 81. There, after receipt and evaluation of
proposals, the Navy awarded a contract to Tymshare. An unsucecessful
offeror, Computer Network Corporation (CNC), contended that Tym-
share’s offer had been improperly evaluated and that under a proper
evaluation CNC's offer was low. The contracting officer agreed and
terminated the contract with Tymshare and awarded the contract to
CNC. Tymshare then protested, contending that CNC’s offer did not
comply with a mandatory technical requirement of the RFP. Qur
Oftice determined that Tymshare's offer had been improperly evaluated
initially and that CNC's offer should not have been accepted because
it did not comply with a mandatory requirement. Under the circum-
stances, we recommended that the Navy “reopen negotiations,” even
though the initial offers had been revealed to the competing parties.

MSC further contends that our decision in E. Walters & Company.
Ine.; Dynamit Nobel A G; Nico Pyrotechnik K G, B-180381, May 3, .
1974, 741 CPD 226, contains a factual situation virtually identical to
the instant situation. There, following receipt and evaluation of pro-
posals, the Army awarded a contract to Dynamit Nobel. The other
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offerors contended that the evaluation was improper; the Army
terminated the contract for convenience and issued a new RFP with
revised requirements and evaluation factors. E. Walters & Company
contended that the resolicitation was improper because it should have
been awarded the contract as low-priced offeror under the original
solicitation and because Dynamit’s price had been disclosed. We noted
that the revised needs of the Army might affect the prices offered and
we concluded that the resolicitation did not constitute an auction.

FALs Position

In sum, FAL submits that (1) the separate rates for each contract
year and an 80-percent utilization factor for determining the minimum
charge for source-stuffed containers represented a valid and accept-
able means of calculating the relative cost to the Government over the
term of the contract; (2) even if the use of separate rates for each
year and an 80-percent utilization factor could be said to be deviations
from the RFP, they were not substantive in nature and did not prej-
udice Sea-Land’s ability to compete for the contract; (3) MSC’s
initial erroneous decision to evaluate FAL’s price by using a 100-
percent utilization factor to determine the charge for source-stuffed
containers can be corrected now, without reopening, merely by proper
calculation of the prices in FAL’s offer, and (4) there is simply no
compelling reason to reopen negotiations.

With regard to FAIL’s first contention, FAL argues that the RFI
does not require offerors to utilize and charge the same rates in each
year of the contract; indeed, the RFP’ evaluation of offers section
refers to “[a]nticipated annual cost.” FAL also argues that the total
contract cost 1s readily found by adding the two cost figures for years
land 2.

With respect to the use of an 80-percent utilization factor, FAL
notes that the utilization factor and the rate per MT are essential in
calculating the minimum charge per container, and that using a 100-
percent utilization factor and a lower rate could result in the same
minimum charge per container as would result from an 80-percent
utilization factor and a higher rate. FAL also notes that the RFP
calls for MT rates and provides that MSC will calculate the minimum
charge for source-stuffed containers by multiplying the rate by the
container utilization factor; thus, the actual calculation was to be
made by MSC and was not a part of the offer. The total estimated
minimum cost to the Government for source-stuffed containers would
then equal the MSC-calculated minimum charge per container multi-
plied by the number of containers estimated to be moved under the
contract.

FAL believes that its approach to the instant RFP was acceptable
and similar to the situation in the Court of Claims’ decision in Z%ide-
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water Management Services v. United States, Ct. Cl. No. 103 71
(March 22, 1978). There, the low offeror’s proposal was based on an
innovative analysis of underlying costs associated with Navy mess
hall services and proposed significantly fewer hours than the number
estimated by the Navy. That RFP contemplated only two manning
schemes but the low offeror, Integrity Management, proposed six
different manning schemes. The Navy’s selection of Integrity Manage-
ment was challenged and rejected by the Court of Claims because al-
though Integrity’s offer did not comply with the assumptions of the
RFP and although the RFP did not contemplate new techniques. it
did not bar them. Therefore, the court concluded that :

When proposals in the best interests of a Government procurement do not
violate the terms of the solicitation, they are not to be disregarded because
they are innovative in a way not foreseen and not forbidden by the RFD.

With regard to FAL’s second contention, FAL states that the use
of separate rates for each year and an 80-percent utilization factor only
represent another method to calenlate total estimated cost and the
basic economics of contract performance remain the same. Tn FAL's
view, Sea-Land would not have arrived at any lower total estimated
cost to the Government using FAL’s methods of calculation than it
did using its own methods of caleulation because each carrier has
certain revenue as a goal no matter how rates are calenlated. FAL
argues that here, as in the 7dewater case, the use of a novel approach
by an offeror did not reflect a change in the scope of work or the
Government’s requirements as set forth in the RFP.

Concerning FAL’s third contention, FAL states that MS(! erred
in its evaluation of FAL’s offer by applying FAL’s rate per MT to
a 100-percent utilization factor because FAIL’s rate MT ton on an
80-percent basis was necessarily higher than it would have been had
Foss submitted its rate on a 100-percent basis. FAL argues that the
error can by corrected by proper caleulation based on existing informi-
tion without reopening negotiations.

With regard to FAL’s fourth contention, FAL argues that reopen-
ing negotiations would produce an impermissible “auction” atmos-
phere since the offerors know the details of each other’s rates. In
FAL’s view, the proper remedy is to correct the evaluation of FAL's
offer, making FAL the low responsible offeror, and to award the
contract under the initial RFP to FAL. FAL states that MSC has
made no substantive changes in the RFP to be used in reopened
negotiations and the circumstances do not justify resolicitation. Fur-
ther, FAL contends that the decisions cited by MSC are inapplicable
because : resolicitation was approved in Silent Hoist & ('rane Co.. Ine..
supra, solely because the bids under the two previous solicitations were
unreasonably high; resolicitation was approved in Alco Metal Stamp-
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ing Corp., B-181071, September 4, 1974, 74-2 CPD 141, solely be-
cause the only bid under the initial IFB was held to be unreasonably
high ; resolicitation was approved in New England Engineering Co.,
Inc., B-184119, September 26, 1975, 75-2 CPD 197, solely because there
was an ambiguity in the IFB which made it impossible to tell whether
project completion was required within 90 or 180 days; and resolicita-
tion was approved in Santa Fe Engineers, Inc., B-184284, September
26, 1975, 75-2 CPD 198, solely because there was an ambiguity in the
phasing of work provision of the IFB which was confusing to the
bidders. FAL believes that MSC’s reliance on the Z. Walters & Com-
pany, Inc., and Computer Network Corporation decisions is also
misplaced.

FAL concludes that reopening negotiations here—where each of-
feror has the other’s offer, where the only error in the procurement
process was one of mathematical evaluation, and where there has
been no substantive change in the RFP-—would seriously undermine
the integrity of the competitive procurement system.

Sea-Land’s Position

In sum, Sea-Land contends that (1) the award was made in ac-
cordance with the RFP and applicable statutes and regulations and,
- therefore, constitutes a binding contract which should be honored,
(2) negotiations should not be reopened, and (3) FAL?’s offer should
have been rejected for not complying with the 21-day delivery time
requirement and the 100-percent rate basis requirement.

With regard to Sea-Land’s first contention, Sea-Land states that
its offer was in accordance with the RFP and was the cost favorable
offer; therefore, the award constituted a binding and enforceable
2-year requirements contract. Sea-Land also notes that the contract
contains no “termination for the convenience of the Government”
clause and no other provision for declaring the contract “null and
void.” In Sea-Land’s view the controlling case is John Reiner & Co.
v. United States, 325 F. 2d 438 (Ct. Cl. 1963), cert. denied, 377 U.S.
931 (1964),in which the court stated :

Where a problem of the validity of the invitation or the responsiveness of the
accepted bid arises after the award, the court should ordinarily impose the
binding stamp of nullity only when the illegality is plain. 325 F. 2d at 440.
There, the court ruled that the bid was responsive to the invitation and
the invitation was sufficiently clear and, thus, the initial award was
valid. Sea-Land also refers to the other cases, including Warren Bros.
Roads Co. v. United States, 355 F. 2d 612, 615 (Ct. Cl. 1965), in which
a similar standard was pronounced :

If the contracting officer acts in good faith and his award of the contract is
reasonably under the law and regulations, his action should be upheld. In other

words, a determination should not be made that a contract is invalid unless
its illegality is palpable.
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Citing Lanier Business Products, B-187969, May 11, 1977, 77-1 CPD
336, Sea-Land contends that our Office’s decisions have held that once
a contraet comes into existence, even if improperly awarded. it should
not be canceled, that is, regarded as void #h /nitio unless the illegality
of the award is “plain.” The test of a plainly illegal award is whether
the award was made contrary to statute or regulation because of some
action or statement by the contractor or whether the contractor was on
direct notice that the procedures being followed were inconsistent with
statutory or regulatory requirements; if the test is not met a contract
may not be canceled, but can only be terminated for the convenience of
the (Government.

In Sea-Land’s view, FAL could have submitted an offer based ¢n
one price for both years and a rate based on the 100-percent basis as
required by the RFP; instead. FAL elected -without notice or any
consultation—to submit an offer which constituted a departure from
the RFD; therefore, FAL is “at fault” in causing this controversy.

With regard to Sea-Land’s second contention, Sea-Tand and FAL
oppose any reopening of negotiations and Sea-Land argues that the
same cases cited by FAL prohibit reopening negotiations under these
circumstances. Both parties believe that a proper award can be or has
been made without reopening negotiations. Sea-Land also argues that
MSC’s possible unilateral mistake concerning FAL’s offer is not
grounds for canceling Sea-Land’s contract.

Regarding Sea-Land’s final contention, Sea-Land states that (1)
an analysis of the sailing schedule in FAL’s offer shows that the
delivery time FAL proposed was in excess of the 21-day delivery
requirement in the RFP, (2) MSC should have increased FAL’s evalu-
ated total price by $378,000 due to the greater risk of loss and damage
associated with FAL’s tug and barge operation relative to Sea-Land’s
service; and (3) if MSC had used the more realistic factor of 10 per-
cent versus 24 percent as the expected Governmment-stuffing percentage,
Sea-Land would have been the low-price evaluated offeror no matter
how FAL’s price proposal was evaluated.

ANALYSIS—-—EValuation of FAL’s Offer

First, we must consider the effect of FAL’s offer which was sub-
mitted on the 80-percent basis. The RFP contained an evaluation
scheme simply designed to permit the multiplication of disclosed
estimated quantities by rates (in dollars per MT) supplied by offerors
for each of nine separate categories so that the summation of the
products would represent an offeror’s relative estimated total price over
the life of the contract. The procuring agency contemplated that (1)
rates for certain Government-stuffed containers would be proposed
on the basis that the Government would pay for shipping 100 percent
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of the containel’s capacity no matter how much was in the container,
(2) MSC used a factor of 70 percent to represent average container
fill for evaluation purposes, and (3) award would be made to the
responsible, low-total-priced offeror which proposed otherwise
acceptable service.

FAL’s offer was not calculated on the 100-percent basis because
FAL believed that for the Government-stuffed containers a realistic
average container fill would be about 80 percent. Therefore, under
FAL’s proposal the Government would pay for shipping only 80
percent of a container’s capacity when the fill was less than 80 percent
and the Government would pay for the actual amount shipped when
the fill was above 80 percent. For evaluation purposes it is noteworthy
that the Government used a factor of 70 percent to represent the
average actual utilization of capacity.

When properly evaluated, FAL’s total estimated price for the re-
quired service was lower than Sea-Land’s. FAL’s proposal did not
change any term or condition of the RFP’s service requirements. It is
argued by MSC that FAL’s 80-percent basis price proposal had the
effect of reducing some of the risk to which it would have otherwise
been exposed on the 100-percent basis. The risk referred to by MSC
is that fewer than the estimated number of containers would be stuffed
by the Government. In this regard, we note that MSC’s detailed ex-
ample shows that rates proposed on the 100-percent basis versus the
80-percent basis are lower to project the same total revenue; MSC
concludes that the amount FAIL would have reduced its rates had it
proposed based on the 100-percent basis is unknown because of the risk
factor. We do not believe that the reduced risk argument had any
impact on Sea-Land’s offered price because the Government appar-
ently disclosed that for evaluation purposes it would be assumed that
the Government would stuff 24 percent of the containers by Sea-Land,
the incumbent contractor, believed that over the term of the contract
the 24-percent estimate was unrealistic and the Government would only
stuff 10 percent of the containers. Thus, we have no basis to conclude
that Sea-Land, in structuring its proposed rates, did not fully con-
sider the risk associated with the Government’s stuffing fewer than
24 percent of the containers.

Each offeror knew from the RFP that the bottom line—relative esti-
mated total price—was the basis for selecting the otherwise accept-
able offeror. Each offeror also knew from the RFP that the quanti-
ties estimated for each category were not guarantees that such amounts
would be shipped. Risks were inherent in any selection of rates for
each category but both offerors knew how the selection was to be made.
Both offerors structured their rates based on their own circum-
stances—fixed costs, overhead, variable costs, profit, etc.—and their
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best business judgments with the intent of offering the lowest total
estimated cost to the Government. From the Government’s standpoint,
a price proposal structured either way would be acceptable as evi-
denced by the initial and revised RFP’. In any event, no matter how
efficiently the Government stuffs the containers, FAIL’s bid prices
will result in a lower total cost to the Government.

Accordingly, while the structure of FAL's price proposal—-the 80-
percent basis-—differed from the RFP’s scheme, the difference was one
of form and not of substance and was not a material deviation he-
-ause FAL would have been obligated to perform the required service
at the firm fixed rates stated in its proposal.

Secondly, FAL’s price proposal contained one rate for the first year
and a higher rate for the second year. For purposes of evaluation, it is
our view that the two separate rates present no material problem;
MSC had no difficulty in obtaining a firm estimated total price over
the term of the contract. For that reason, Sea-Land’s contention-
that FAL's two-rate price proposal was unacceptable -is without
merit. Further, Sea-Land’s concern— that an extension lwyond the 2-

year term would create a serious problem in deciding what price rate
should apply-—is without basis since article I:17 of the RFP specifi-
‘ally provided for amending the rates after the initial 2-year period.

The above conclusions are supported by our recent decision in 7.7°.N.
Corporation, B-190562, January 24, 1978, 78-1 (PD 64, where the
solicitation requested firm fixed rates for a single line of display type,
as folows:

(a) Lines up to 7'’ in length __ - per line ________ $
(b) Lines over 7’' in length _.__.__._ per line

I.T.S. proposed one price for each category, while a competitor pro-
posed a price for category (a) and a variable price ($1.30 for 7 inches
plus 25 cents for each additional inch) for category (b). The agency

knew that the maximum line length is 16 inches and, therefore, ev: 1111
ated the competitor’s bid based on the maximum pl ice, which wr

lower than the protester’s. Since the competitor's bid was ()tlwrwlw
responsive, the specific price for each order can be determined and
while it niight be less, it could not exceed the price used for evalua-
tion; thus, we concluded that although the structure of the competi-
tor’s bid price deviated from the solicitation’s contemplated scheme,
it could nevertheless be evaluated essentially on the same basis as the
protester’s by using the competitor’s maximum price. See also S#ham-
rock Five Construction Company, B-191749, August 16, 1978; T'ide-
water Management Services v. United States, supra. We believe that
the same rationale is applicable in the instant case.

Thirdly, Sea-Land’s belief that FAL failed to propose acceptable
service regarding the RFP’s vessel sailings and delivery time require-
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ment of 21 days is incorrect. MSC thoroughly explains that the service
Sea-Land presently provides and proposes to continue is not signif-
icantly different from FAL’s proposal and that both offerors’ pro-
posals satisfied the RFP’s requirements. A fter careful review, we must
agree with MSC analysis that both proposals were acceptable.

Finally, Sea-Land’s contentions—that (1) FAL'’s operation would
subject the Government to greater risk of loss and damage and, there-
fore, a cost factor should have been added to FAL’s price for evalua-
tion purposes, and (2) that for purposes of evaluation a factor of 10
percent should have been used instead of 24 percent—are untimely
under our Bid Protest Procedures, 4 C.F.R. part 20 (1977). Section
20.2(b) (1) requires offerors to protest any alleged solicitation defect
before the closing date for receipt of initial proposals. Here, as MSC
notes, the RIF'P’s evaluation scheme did not include any factor for rela-
tive risk to the Government of loss and damage; if Sea-Land believed
that one was required or would have been appropriate, the time to
protest was not after fully participating in the procurement. Section
20.2(b) (2) requires protests based on alleged improprieties other
than solicitation defects to be filed within 10 working days after the
basis of protest is known. Here, Sea-Land did not protest MSC’s use
of the 24-percent factor within the required tine. Accordingly, we
will not consider the merits of these two contentions.

CONCLUSION AND RECOMMENDATION

We note that MSC has canceled the award to Sea-Land and more-
over the record does not reflect that Sea-Land undertook any work
under the award. While the court has not requested our views con-
cerning the propriety of the cancellation, we point out the Court of
Claims has read a “termination for convenience of the Government”
clause into an executed contract. @. L. Christian and Associates v.
United States, 312 F. 2d 418, reh. denied, 320 F. 2d 345 (Ct. Cl. 1963),
cert. denied, 375 U.S. 954 (1963), reh. denied, 876 U.S. 929, 377 U.S.
1010 (1964). For a discussion on the impact of the Christian doctrine
on public contract law see Shedd, 7he Christian Doctrine, Force and
Effect of Law, and Effect of Illegality on Government Contracts, 9
Public Contract L. J. 1 (1977). Further, we note that even in cases
where the Court of Claims ruled that the Government had wrongfully
canceled contracts (John Reiner & Co. v. United States, supra, and
Brown & Son Electric Co. v. United States, 325 F. 2d 446 (Ct. Cl.
1963) ), recovery of anticipated profits was not allowed.

The final matter for our consideration is whether the proper course
of action would be to make award to FAL under the initial RFP
or to reopen negotiations based on the revised RFP as MSC suggests.
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The revised RFP. in MS("s view, removes uncertainty by stating: (1)
expected containers utilization factors for three categories (as 65 per-
cent, 67 percent. and 68 percent as compared with 70 percent for each
category used in evaluation under the initial REP) ; (2) the estimated
volume of cargo for evaluation purposes has been revised as follows:

Container Required

North Bound South Bound
Cargo NOS.. oo 113,500 2 [13,500] 2, 000 [2, 986]
Vehieles. ..o 6, 500 [6, 5001 2, 500 [2, 5003
Refrigerated . ___ ... _.________ 2, 500 [2, 455] 0 [0}

¥ Initial amount,
2 Revised amount is in brackets.

and (3) the percentage of estimated weight to be stuffed by the Gov-
ernment was revised to 22.8 percent as compared with 24 percent used
in the initial RFP.

Both competitors believe that MS(’s revisions to the RFP are not
substantial and both contend that reopening under the revised RFP
would be like reopening under the initial RFP. thus creating an aue-
tion atmosphere in violation of sound procurement practice. As we
noted above, FAL proposed to satisfy the (Government’s requirements
as they were stated in the initial RFP and those requirements report-
edly have not changed; both offerors had all the information neces-
sary to properly price their proposals: and Sea-Land already was
given the opportunity to submit its best evaluated total price. Ae-
cordingly, we conclude that Sea-Land was not prejudiced by FAL'
proposal, Sea-Land would not be prejudiced by not reopening nego-
tiations, and the Government's needs would be satisfied under the
initial RFP.

Our decision in Square Deal Trucking Co.. Inc.. B=183695, Qc-
tober 2, 1975, 75 2 CPD 206. supports our instant views. There, the
solicitation contemplated that award would be based on the lowest
aggregate monthly charge for two services: the two low bids received
were as follows:

CLIN Quantity Unit Price. Total
Bidder A __.._._..__. 1 12mo.___... .. $125 $1, 500
2 800 ... ... 68 20, 400
$193 $21, 900
Bidder B. .. ... ._ 1 12mo_._..._.__. $120 81, 420

300 . __.__ 70 21, 000

3190 $22, 440
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There, the agency recommended resolicitation to clarify that award
was to be made based on total evaluated price and not low total unit
price. We concluded that it was not shown that competition would be
adversely affected by the solicitation’s award provisions; therefore,
award could properly be made to the low properly evaluated bidder,
thus avoiding an “auction” atmosphere incident to a resolicitation.

Our position is also supported by the rationale of 7ennessee Valley
Service Company—Reconsideration, B-188771, September 29, 1977,
77-1 CPD 241, which involved a solicitation that provided that award
would be made based on the lowest aggregate bid for all items speci-
fied ; estimated quantities were provided in one section and unit prices
were requested in another section of the solicitation. In response, some
bidders provided only unit prices and others provided extended prices.
The protester submitted the low total extended price and another
bidder submitted the low total unit price; the agency recommended
resolicitation. Again, we found that enough information was in the
solicitation for bidders to cxercise their best business judgment in
structuring their prices and all bidders should have known that award
of such Govermment contracts must be made based on the low evalu-
ated costs for the total work to be performed. We recommended that
award be made under the solicitation because bidders could not be
prejudiced by a proper evaluation of submitted bids.

The underlying rationale for both decisions is our view that (1) re-
jection of bids after opening tends to discourage competition (see 52
Comp. Gen. 285 (1972)), and (2) cancellation after bid opening is
generally inappropriate if award under the solicitation would serve
the actual needs of the Government (see GAF Corporation; Minne-
sota Mining and Manufacturing Company, 53 Comp. Gen. 586, 591
(1974), 74-1 CPD 68; 49 Comp. Gen. 211 (1969) ). In sum, we believe
that the same rationale is applicable in the instant negotiated pro-
curement. Therefore, award may properly be inade to FAL under the
initial RFP.

By letter of today, we are advising the court ar.d the Secretary of
the Navy of our views. .

[ B-192448 ]

Medical Treatment—Dependents of Military Personnel—Parents—
Adoptive

Bona fide adoptive parents of members of the uniformed services should be
included, similarly to natural parents. as eligible dependents to receive medical
benefits pursuant to 10 U.S.C. 1071-1088 (1976), despite the fact that the statute
does not expressly include adoptive parents within the term ‘“parents” in au-
thorizing such benefits. Decisions to the contrary should no longer be followed
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In the matter of medical benefits for dependent adoptlve parents,

September 19, 1978:

It has come to our attention that dependent adoptive parents of
members of the uniformed services are not eligible to receive medical
benefits pursnant to 10 U.S.C. 1071-1088 (1976) under the current
interpretation of the term “parent” as used in 10 U.S.C. 1072 and
applicable regulations. A fter reviewing this situation we conclude that
this inter pl‘etdthIl should be changed to construe “parent” as used in
10 U.8.C. 1072 as including bona fide adoptive parents.

Chapter 53, sections 1071-1088, title 10, United States Code, provides
for a uniform program of medical and dental care for members of the
uniformed services, and for “their dependents.” In subsection 1072 (2)
(F) . “dependent™ is defined to include “a parent ov parent-in-law™ who
is, or was at the time of the member's death, dependent upon him for
over one-half of his support and residing in his household.

The joint regulations (Medical Services, Uniformed Services Iealth
Benefits Program, September 15, 1970) issued by the Department of
Defense and Department of Iealth, Education, and Welfare, imple-
menting 10 T.S.C. 1071--1088, provide at parvagraph 1--2 in pertinent
part as follows:

f. Dependent. A person who bears any of the following relationships to an
active duty or retired member of a uniformed service, or to & person who at the
time of his death was an active duty or retired member of a uniformed service :

LY £ sl =3 e} < 3

(3) Parent or parent-in-lawe who is, or was at the time of death of the active
duty or retired member, dependent on the member for over one-half of his sup-
port and residing in a dwelling place provided or maintained by the member.
(Does not include an adoptive parent, step-parent, or person who stood in loco
parentis.)

One recent case involved an active duty Air Force officer who was
adopted when she was 8 years old and was contributing one-half of her
adoptive mother’s support. She applied for hospitalization henefits for
her mother under the assumption she would be eligible for such benefies
as her parent was dependent upon her for support. She was issued the
dependent’s identification card qualifying her for receipt of the bene-
fits. HHowever, several months later she was informed by the Air Foree
that pursuant to decisions of the Comptroller GGeneral her mother’s
entitlement to medical benefits was being revoked, as she wax an
adoptive parent and therefore ineligible. In view of the provisions of
the regulations quoted above, we assume the other services ave applying
similar rules.

Our previous decisions which were referred to by the Air Force in
disentitling the officer’s mother to medical benefits have been premised
on the principle that unless otherwise defined by the pertinent statute,
the term “parent” refers to the natural father or mother and does not
include adoptive parents. We have held that where the Congress
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intends that allowances be authorized in the case of a dependent par-
ent other than a natural parent, it has expressly so provided. See 22
Comp. Gen. 1139 (1943) ; 26 4d. 211 (1946) ; B-175578, April 21, 1972.

The express purpose of the legislation, stated in 10 U.S.C. 1071, is
“to create and maintain high niorale in the uniformed services by pro-
viding an improved and uniform program of nedical and dental care
for members and certain former members of those services, and for
their dependents.” In our review of the legislative history we have
found no specific intent to distinguish bétween adoptive and natural
parents.

During the past decade, the judicial trend has been to invalidate stat-
utory classifications requiring dissimilar treatment for those similarly
situated. For example, the dependency provisions of 10 U.S.C\. 1072
were held invalid as they related to the exclusion of illegitimate chil-
dren from the category of dependents eligible to receive medical bene-
fits by the District Court of the District of Columbia in 1972. Miller v.
Laird, 349 F. Supp. 1034 (1972). The court found the critical issue to
be whether the elilnination of illegitimate children from the category
of eligible dependents bore any rational relationship to the goals of
the statute. The court concluded that the denial of benefits to illegiti-
mate children was so lacking in rational justification as to be viola-
tive of the Due Process Clause of the Fifth .Amendment.

Concerning the status of adoptive parents, generally an adoption
effects a legal as well as a practical substitution of parents. The natural
parents lose and the adoptive parents receive or assume the right to the
child’s custody, services, and earnings, the right to control the child,
and the obligations of maintenance, education, etc. The child owes the
duties arising out of the relationship to his adoptive parents and not
to his natural pavents. The purpose of the statutory adoption schemes
of the various states is to transplant the adopted person into the family
of the adopter, the person thus bearing the same legal relationships to
the adoptive parents as does their natural child. See 34 Comp. Gen. 601,
604 (1955), and authorities cited therein.

We have held that in certain unusual cases such as where a member
adopted her brother and sister, no bona fide parental relationship was
established. 42 Comp. Gen. 578 (1963). However, generally for most
purposes bona fide adoptive parents, such as the mother of the officer
discussed above, are treated similarly to natural parents.

Accordingly, after reviewing the legislative history and in view of
recent judicial decisions, it is now our view that bona fide adoptive
parents should be included, similarly to natural parents, as eligible de-
pendents to receive medical benefits pursuant to 10 U.S.C. 1071-1088.
To the extent that prior decisions of our Office conflict with this view,
they should no longer be followed regarding medical benefits author-
ized under these statutes.
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[ B-191731]

Contracts—Negotiation—Cut-Off Date—Notice Sufficiency

Contrary to protester's contention, record reveals that agency advised protester
ahead of time of established common cutoff date for submission of second best and
tinal offers (BAFO). Protester submitted timely BAFQO and initial protest letter
asserted that pre-cutoff date advice was given. Based on above, and contradictory
stitements by protester and agency, protester has failed to meet burden of preof.

Contracts—Specifications—Conformability of Equipment, etc.,
Offered—Administrative Determination—Negotiated Procurement

Technical aceeptability of proposals is within discretion of agency and such
determination will not be disturbed absent clear showing that determination was
unreasonable. Protester did not directly challenge or offer any evidence to show
unreasonableness of agency determination that its proposal was techmicually
unaceeptable.

Contracts—Negotiation—Competition—Competitive Range For-

mula—Technical Acceptability—Not Established From Inclusion
in Competitive Range

Protester’s contention that, by requesting it to submit second best and final offer,
ageney admitted that proposal was technically acceptable is without merit.
Determination that proposal is in competitive range does not imply that proposal
is acceptable but may indicate only that it can be improved without major revi-
sions to point where it becomes acceptable, Agency never advised protester that
proposal was technically acceptable angd states that advice to the contravy was
given. Negotiations were reopened, in part, to resolve mafter of proposal’s
acceptability.

Contracts—Negotiation—Offers or Proposals—Best and Final—

Additional Rounds—Proposal Exclusion From Competitive Range
Effect

Agency included protester’s first best and final offer (BAFO) in competitive range
as one reason for reopening negotiations because doubts as to BAFO's accept-
ability were resolved in protester’s favor. Reliance on prior GAQ decision and
tight timeframe apparently resulted in request for and submission of second
BAFO from protester. However, because prior GAO decision was moditied. agency
need not have requested second BAFO where discussions made it clear that
proposal was effectively no longer in competitive range. Failure to award to
protester, which submitted the lowest-priced second BAFOQ, was proper.

In the matter of Proprietary Computer Systems, Inc., September 20,
1978:

Proprietary Computer Systems, Inc. (PCS), protests the Depart-
ment of Commerce’s (Commerce) award of a contract to another
offeror under request for quotations (RFQ) No. 78-0078. The RFQ,
i1ssued on February 21, 1978, was for a correspondence tracking system
to assist Commerce’s Executive Secretariat in monitoring, controlling,
and composing correspondence throughout the Office of the Secretary
of Commerce. It was issued pursuant to the General Services Adminis-
tration (GSA) Teleprocessing Services Program. GSA’s Basic Agree-
ment was incorporated into the RFQ.
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Commerce states that 10 timely offers were received and that dis-
cussions were conducted with all offerors. By letters dated March 27,
1978, all offerors were advised of their technical and contractual de-
ficiencies and provided the opportunity to clarify, amplify and/or
modify their proposals by the common cutoff date for the submission
of a best and final offer (BAFO), March 28, 1978. Among other things,
PCS was informed that the existence of a turnkey correspondence
tracking system in place was not evident from its proposal and that
PCS’s system appeared to be a general text editing system only.

After reviewing the BAFO’s submitted on March 28, 1978, Com-
merce determined that six of these were technically unacceptable and
that three were technically acceptable. Commerce states that PCS’s
BATFO was borderline. While some members of Commerce’s technical
evaluation party felt that PCS should be eliminated along with the
other six technically unacceptable offerors, other members felt that a
live demonstration might show that PCS had the type of correspond-
ence tracking systemn called for by the RFQ even though on paper
PCS’s system appeared to be unacceptable. Furthermore, one of the
three technically acceptable offerors had made an apparent pricing
error on its “online storage charges.” This error was such that a correc-
tion could not be permitted without reopening negotiations. Therefore,
discussions were reopened with PCS and the three technically accept-
able offerors. The six offerors who were technically unacceptable were
so advised by letters dated April 7, 1978, and no further discussions
were held with them.

PCS performed a live test demonstration for Commerce on the
afternoon of Friday, April 7, 1978. The protester was the last of the
offerors with whom negotiations had been reopencd to have a demon-
stration. Commerce states that the last-minute scheduling of PCS
was caused by the company’s inability to have a demonstration at an
earlier date.

Commerce relates the following circumstances surrounding the
submission of PCS’s second BAFO. During the time arrangements
were being made with PCS for the live demonstration, Commerce
advised PCS that time was of the essence and that a BAFO would
have to be submitted shortly after the demonstration. At the demon-
stration on April 7, 1978, PC'S was verbally advised of its system’s
technical deficiences and of the Monday, April 10, 1978, closing date
for the submission of a BAFO. A letter setting forth these deficiencies
was prepared that afternoon. The next working day, April 10, 1978,
Commerce telephoned PCS that this letter was ready for pickup at
Commerce. The letter was also read in its entirety to PCS over the
telephone and contained a word-for-word restatement of the two mat-
ters mentioned above in the March 27, 1978 letter.
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A three-page BAFQO from PCS was timely received by Commerce
on April 10, 1978. PCS’s price was low. However, Commerce found
as a result of the live demonstration that PC'S’s system was technical-
ly deficient. Commerce indicates that the technical deficiencies in
PCS’s system were of such a magnitude and nature that they conld
not readily be corrected without a complete system redesign. The other
three offerors with whom negotiations were reopened were found by
Commerce to be technically acceptable as the result of their live dem-
onstrations and revisions to their proposals. Award was made on
April 11, 1978, to the lowest priced of the three technically acceptable
offerors.

In a letter dated April 18,1978, and received by us on April 19, 1978,
PCS protested the award on the following grounds:

(1) No common cutoff date was established for best and final offers
which were submitted by various bidders on various dates.

(2) By requesting that PCS submit a best and final offer, the United
States Department of Commerece thereby acknowledged that the ('S
proposal was technically acceptable and within a competitive range;
consequently, PCS, being the low-price offeror, should have received
the award.

(3) Although PCS was notified verbally on April 10, 1978, to sub-
mit a best and final offer, PCS did not receive the written confirmation
of the Government request for best and final offer until April 13, 1975,
2 days after the contract award was made on April 11, 1978. The letter
request for a best and final offer contained an attachment requesting
comment on the Government technical evaluation, which, of course,
could not be made in time for consideration by the United States De-
partment of Commerce prior to award.

Commerce responds to PCS’s protest allegations by stating that
common cutoff dates for BAFO’s were established Mareh 28, 1978,
initially, and April 10, 1978, after negotiations had been reopened,
and that all offerors were treated the same in this regard. As to all
requests for PCS to submit a BAFQ, Commerce indicates that sueh
requests do not imply that a proposal is technically acceptable. A re-
quest for a BAFO also advises offerors of their technical and con-
tractual deficiencies. Commerce states that PCS was verbally advised
of the April 10, 1978, closing date for second BAFQ’, on hoth April
7, 1978, and the morning of April 10, 1978. On both these occasions,
PCS was also advised of its system’s technical deficiencies.

In aletter to us dated June 29, 1978, PCS denied that at any time
prior to April 13, 1978, was it advised either of its system’s technical
deficiencies or that BAFQ’s were due on April 10, 1978. In addition,
PCS argued that on March 28, 1978, PCS’s first BAFO was accepted
by Commerce without any indication to it that this BAFQ was tech-



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 803

nically unacceptable. If it was technically unacceptable, PCS con-
tended that it should have been notified of this on April 7, 1978, along
with the other six technically unacceptable offerors. Finally, PCS
argued that even if it was notified early on the morning of April 10,
1978, of its technical deficiencies, there was little it could do at that
time to correct these deficiencies. PCS’s June 29, 1978, letter requested
memoranda from Commerce’s files as to whether the three offerors
who were technically acceptable were notified of the April 10, 1978,
BAFO date in the same manner as PCS. PCS also requestgd memo-
randa from Commerce supporting the assertions that PCS was ad-
vised prior to April 13, 1978, of its technical deficiencies and the April
10,1978, second BAFO cutoft date.

Commerce commented on these matters in a letter dated July 14,
1978, with several enclosures. We forwarded these comments and
enclosures to PCS in a letter dated July 21, 1978. Our July 21, 1978,
letter informed PCS that if it was not satisfied with the information
contained in the enclosures to Commerce’s letter, any requests for
further information should be sought directly from Commerce under
the Freedom of Information Act, 5 U.S.C. § 552 (1976). We indicated
that we would delay rendering a decision on the protest pending what-
ever action Commerce took on the request. In a letter dated August
4,1978, and received by us on August 8, 1978, PCS requested a decision
from us on all issues raised by the protest.

Our Office has consistently held that to properly terminate negotia-
tions, all offerors must be advised that any revisions to their proposals
must be submitted by a common cutoff date. Unéversity of New Or-
leans, 56 Comp. Gen. 958 (1977), 77-2 CPD 201. Moreover, the Fed-
eral Procurement Regulations (FPR) specifically provide that all
offerors shall be informed of the specified date of the closing of nego-
tiations and that any revisions to their proposals should be submitted
by that date. FPR § 1-3.805~1(b) (1964 ed. FPR circ. 1).

From the record, we believe that Commerce did notify PCS ahead °
of time of the April 10, 1978, common cutoff date for submission of
BAFO’s. Of particular significance, we note that PCS submitted a
timely second BAFO. Also, PCS contradicts itself concerning when
it was notified that BAFO’s were due on April 10, 1978. As mentioned
above, PCS stated in the April 18, 1978, protest letter that it was
notified verbally on April 10, 1978, to submit a BAFO, but did not
receive written confirmation of the Government’s request for s BAFQ
until April 13, 1978. In a later submission, PCS categorically dented
that it was advised prior to April 13, 1978, that a BAFO would be
due on April 10, 1978. Based on the above, as well as the contradictory
statements by the protester and the contracting agency, with respect
to this disputed question of fact, we find that the protester has failed

270-723 O - 79 - 4
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to meet its burden of proof. See The Public Research Institute of the
Center for Naval Analyses of the University of Rochester, B-187639,
August 15, 1977, 77-2 CPD 116, and the cases cited therein.

With regard to the technical acceptability of the system that PCS
offered, the determination of technical acceptability of proposals is
within the discretion of the procuring agency and the agency’s de-
termination will not be disturbed absent a clear showing that the
determination was unreasonable. AAA Engincering and Drafting,
Ine., B-188851, November 16, 1977, 77-2 CPD 377. We will not regard
a technical evaluation as unreasonable merely because there is a sub-
stantial disagreement between the contracting agency and the offeror.
See Joanell Laboratories, Incorporated, 56 Comp. Gen. 291 (1977),
77-1 CPD 51, and the cases cited therein.

The RFQ issued by Commerce asked for a system with two sepa-
rate and distinet capabilities: (1) a word-processing capability, and
(2) a correspondence tracking capability. Commerce’s letter of March
27, 1978, requesting first BAFO’s by March 28, 1978, informed PCS
that its system appeared to be only a general editing system and not a
correspondence tracking system. Commerce’s doubts as to whether
PCS had a viable correspondence tracking system were not dispelled
after the submission of PCS'’s first BAFQO. Not until after negotia-
tions had been reopened and PCS had given a live demonstration of
its system did it become apparent to Commerce that PCS’s system
was so technically deficient that it could not be readily corrected to
meet RFQ requirements.

PCS does not directly challenge Commerce’s determination that its
system was not compliant with the RFQ. Instead, PCS argues that, by
requesting that PCS submit a second BAFQ, Commerce, in effect,
admitted that PCS's system was technically acceptable. PCS cited
FPR §1-3.805-1(a) (1964 ed. amend. 52), which requires that writ-
ten or oral discussions be conducted with all responsible offerors sub-
mitting proposals within a competitive range, price and other fac-
tors considered. From this, PCS contends that it must have been with-
in the competitive range, price and technically, if it was invited to
submit a BAFO.

A determination that a proposal is in the competitive range for
discussion does not necessarily mean that the proposal is acceptable
as initially submitted, but may indicate only that there is a real
possibility that it can be improved without major revisions to the
point where it becomes most acceptable. Baden & Co., B-190386,
December 21, 1977, 77-2 CT’D 493. Commerce never considered P('S’s
initial proposal and first BAFQ technically acceptable. Since it was
not clear that what PCS was offering was susceptible of being made
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technically acceptable, Commerce resolved all doubts in PCS’s favor
and reopened negotiations, in part, to resolve this matter. Moreover,
the record shows that Commerce never advised PCS that its system
was technically acceptable. Rather, Commerce informed PCS on
several occasions of the inadequacy of the PCS system, which PCS
disputes, but has provided no objective evidence to the contrary. See
T he Public Research Institute of the Center for Naval Analyses of the

University of Rochester, supra. :

PCS also raises the inconsistency between Commerce’s determina-
tion after PCS’s demonstration that PCS’s system had major defi-
ciencies that could not be readily corrected and Conunerce’s request
for a second BAFO from PCS. If Commerce found major deficiencies
in its system on April 7, 1978, PCS questions Commerce’s request that
it submit a BAFQ by the close of business on April 10, 1978. In this
regard, PCS points out that if PCS’s deficiencies could not be readily
corrected without a complete redesign of its system, it would have been
impossible to do this in the few short hours following the time PCS
was notified on April 10,1978, to submit a BAFQ.

Citing our decision Operations Research, Inc., 53 Comp. Gen. 593
(1974), 74-1 CPD 70, Commerce states that a proposal once deter-
mined to be in the competitive range may not subsequently be ex-
cluded from the competitive range on the basis of discussions with-
out giving the offeror an opportunity to submit a revised proposal.
Since it had determined that PCS was in the competitive range and
had held discussions with PCS after negotiations were reopened, ap-
parently Commerce in good faith believed that it was required to give
PCS the opportunity to submit a second BAFO.

The record shows that Commerce included PCS’s first BAFO in
the competitive range for purposes of discussions after the reopening
of negotiations because all doubts as to its acceptability were resolved
in PCS’s favor. Commerce was not, however, required to proceed with
PCS up to and throngh the receipt of a second BAFO from PCS.
Concerning proposals such as PC'S’s first BAFO, we modified the
above decision on reconsideration, Operations Research, Inc. (Recon-
sideration), 53 Comp. Gen. 860 (1974), 741 CPD 252, as follows:

* * * Accordingly, in those situations where discussions relating to an ambigu-
ity or omission make clear that a proposal should not have been in the com-
petitive range initially, we believe it would be proper to drop the proposal from
the competitive range without allowing the submission of a revised proposal.

Therefore, we conclude that, after the April 7, 1978, demonstration,
PCS was effectively no longer in the competitive range technically.
Although it is unfortunate that reliance on our decision and the tight
timeframe apparently resulted in the request for and submission of
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the xecond BAFO from P(CS, the failure of Commerce to make an
award to that firm was proper under the circumstances.
Accordingly, the protest is denied.

[ B-192323 ]

Courts—Jurors—Refreshments

Funds appropriated to the judiciary for jury expenses are not legally available
for expenditure for coffee, soft drinks, or other snacks which the Distriet Court
may wish to provide to the jurors during recesses in trial proceedings. Refresh-
ments are in the nature of entertainment and in the ahsence of specific statutory
authority, no appropriation is available to pay such expenses. Since under 28
U.8.C. 572 (1976) a marshal’s accounts may not be reexamined to charge him or
her with ar erroneous payment of juror costs, we cannot take exception to certifi-
cation of vouchers for expenses incurred to date. However, we recommmend that
the Director of the Administrative Office of the United States Courts and the
Director of the TU.S. Marshals Service take steps to try to prevent the incurring
of similar expenses in the future.

In the matter of refreshments for jurors, September 20, 1978:

At the behest of the Judicial Conference of the United States, Mr.
William E. Foley, Director of the Administrative Office of the United
States Courts, has requested our determination regarding the legality
of the expenditure of funds appropriated to the judiciary for jury
expenses for the purpose of providing refreshments for jurors ordered
at the direction of a district court judge during recesses in trial pro-
ceedings. Mr. Foley’s request was supported by a separate letter from
a judge in the United States District Court for the Eastern District
of Virginia.

The Director points out that pursuant to 28 17.S.C. § 1871, authority
exists for the payment of actual subsistence expenses incurred by jurors
who are sequestered by the district courts, in which the jurors are kept
in virtual isolation for the duration of a trial. Sequestration, usually
ordered to protect the safety of the jurors or to insulate them from
publicity, is a relatively rare occurrence.

Mr. Foley, however, requests our opinion concerning the more typi-
cal situation where jurors remain free, except during the business day
when they may be required to be in attendance at the court house, often
for several hours at a time. He notes that 28 U7.S.C. § 1871 does not
provide for the payment of subsistence allowances unless an overnight
stay is required of the jurors and they thus are entitled to a $16 per
diem subsistence allowance. Mr. Foley states that many judges believe
that providing snacks to jurors at Government expense “is essential
to maintain their morale and attention during the trial and is there-
fore well worth the minimal monetary expenditure involved.” He
enclosed with his letter vouchers for expenditures to provide jurors
with coffee, soft drinks, pastries, and other sorts of light refreshment
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which were ordered by the district courts and submitted to his office
for payment. )

The Director calls our attention to a resolution adopted by the Jury
Committee of the Judicial Conference of the United States at its most
recent meeting in January 1978, which supports the need for this
expense and which provides:

Resolved that it is the sense of the Judicial Conference Committee on the Opera-
tion of the Jury System that there is an extraordinary need for coffee and snack
services, equipment, and supplies to be used to provide jurors with sustenance
during the long hours that they are commonly held in session, and particularly
where trials are held over until evening hours or where the sessions are otherwise
prolonged.

The Conmnittee finds that on mary occasions jurors, even wlhen they are not
formally sequestered, must be held together during the trial day in a virtual con-
dition of civil arrest in order to avoid their mingling with members of the public,
the press, and representatives of the parties, as well as for the security of the
jurors themselves. For this reason it is frequently difficult or impossible to release
them at meal or break times to go to commercial eating facilities. From the court’s
point of view such a practice would protract the proceedings, unnecessarily tax
the time of the judge ard other court personnel who would have to wait upon the
return of the last juror before the trial could continue, and increase the costs of a
trial and the expenses of the litigants to a substantial extent.

Furthermore it is the belief of the Committee that a coffee break, particularly
between meal periods and in the evening hours, increases the efficiency and
improves the morale ard concentration of jurors, who must of necessity be held
in close confinement for long periods of time. The condition of jurors, the Com-
mittee believes, is far different from that of federal employees who work only
during normal business hours and who, in any event, have access to commercial
facilities.

The Committee therefore finds that the public interest favors the existerce of
some discretion in the district judges to direct the provision of beverage or snack
services to jurors at appropriate points in the court proceedings. The Adminis-
trative Office of the U.S. Courts is authorized to seek an opinion from the Comp-
troller General of the United States as to whether expenditures for such services
would constitute ar “expense” of jury service for the purposes of the appropriation
to the federal judiciary for fees of jurors.

The District Court judge who wrote us that after jurors are chosen
to try a particular case, they are segregated in the courtroom or jury
room and are not free to move about the building or to neighboring
coffee shops. He states that he perceives a difference in a jury thus
segregated, as opposed to ordinary Government employees or other
people in Government buildings on business who can at their own
leisure attend building canteens or leave the buildings for a coffee
shop. He notes that jurors serve their public duty at little pay and
often for long hours and urges that their morale and continued interest
demand some extra considerations.

As the Director points out, we have a long established rule that the
expenditure of appropriated funds to procure food, beverages, or meals
or snacks is in the nature of an entertainment expense and is thus pro-
hibited unless funds are specifically provided therefor in the relevant
appropriation act. See, for example, 43 Comp. Gen. 305 (1963) and
47 id. 657 (1968). See also B-167820, October 7, 1969; B-185826,
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May 28, 1976 and B-188708, May 5, 1977 (relating to a conference
held under the Speedy Trial Act). The Director notes, however, that
we have made limited exceptions to this general rule, particularly in
sitnations involving unique and arduous working conditions or other
circumstances where some advantage to the Government would result
for the payment of such expenses. See, for example, 39 Comp. Gen. 119
(1959) and 50 4d. 610 (1971).

In particular, the Director refers to our decision of Aungust 10, 1971,
B-173149, in which we held that appropriated funds could be used to
provide cooking facilities for Federal employees at air traffic control
facilities. Those facilities were frequently located at remote locations
without readily accessible commercial restaurants or snack bars. Also,
we were advised that at most of the facilities the employees had to eat
their lnnches and take their coffee breaks at or near their operating
places of duty.

Mr. Foley suggests that there is a relationship between the situations
of the controllers and that of the jurors and that a benefit to the Gov-
ernment can be found from the payment of minor food and beverage
items for jurors. He states: “Like the controllers, jurors are frequently
required to work continuously for longer than the regular business day
and to remain during such time in or near the courtroom.”

We believe, however, that the jurors’ situation is more analgous to
that of Government employees who cannot leave their posts because
they are needed for guard duty or to maintain surveillance or have
other wrusual working conditions on a temporary basis. See B-186090,
November 8, 1976; B-182586, December 17, 1974; B-185159, Decem-
ber 10, 1973 ; and B-180806, August 21, 1974. In those situations when
employees could not go to cafeterias or snack bars, food and drink
were provided to these employees at their expense on a “carry out” basis
by other employees. Similarly, if they make themselves available for
this purpose, the jurors have access to snack bar facilities via the mar-
shals. If members of the marshals’ staffs must take orders from indi-
vidual jurors, we see no reason why they cannot also collect sufficient
money trom each juror to cover the cost of the items each may wish to
consumne.

Accordingly, it is our view that the funds provided for jurors' fees
and expenses in the Judiciary Appropriation Act, 1978, Public Law
95-86. \ugust 2,1977, 91 Stat. 419, 434, not being specifically available
for the purchase of snacks for jurors, may not be expended for this
purpose. In our view, specific statutory authority is necessary.

With regard to payments already made by marshals, we are aware of
the provisions of 28 U.S.C. § 572(b) (1976) which provide:
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The marshal’s accounts of fees and costs paid to a witness or juror on certificate
of attendance issued as provided by sections 1825 and 1871 of this title may not be
reexamined to charge him for an erroneous payment of the fees or costs.

On a form entitled “Public Voucher For Meals And Lodgings For
Jurors, United States Courts” covering the expenses involved, the
clerk of the District Court affirms:

I Certify that the Court committed the jury in the above-mentioned case to
the custody of the Marshal with orders to furnish said jury meals and lodging
at the expense of the United States.

In one example enclosed by the Director, a United States District
Court judge for the Northern District of Indiana signed an order
providing: :

It is the order of the Court that the United States Marshal purchase and pay
for coffee for the jurors in the above-entitled cause at the expense of the United
States.

In view of these factors, we have no authority to object to the certifi-
cation and payment of vouchers incurred to date. The Director of the
Administrative Office of the United States Courts and the Director
of the United States Marshals Service should advise the judges and
marshals of the respective courts that incurring expenses to provide
jurors with coffee or other refreshments isimproper.

[ B-190247 ]

Contracts—Awards—Small Business Concerns—=Set-Asides—Com-
petition Sufficiency—Protest Timeliness

Protest by large business concern against solicitation restricting procurement
as total small business set-aside, on basis that there were insufficient small busi-
less competitors, filed after closing date for receipt of step-one technical pro-
posals is untimely filed under General Accounting Office Bid Protest Procedures,
4 C.F.R. 20.2(b) (1977 ed.).

Contracts—Protests—Timeliness—Solicitation Improprieties—Ap-
parent Prior to Closing Date for Step-One Proposals—Two-Step
Procurement

Protest by Federal Supply Service (FSS) contractor, alleging procurement
should have been effected under FSS, filed after closing date for receipt of step-
one proposals is untimely filed and not for consideration on merits. Fact that
procuring activity’s requirements were not being purchased from FSS was ap-
parent from Commerce Business Daily Notice and from face of step-one solici-
tation.

Contracts—Negotiation—Evaluation Factors—Propriety of Evalu-
ation—Two-Step Procurement—Protest Timeliness

Targe business concern’s protest against agency’s evaluation of its equipment
(on basis of which small business offers were rejected as unacceptable) filed
after closing date for receipt of step-one proposals is timely filed where evalu-
ation was not publicly disclosed and record does not controvert protester’s state-
ment that it became aware of unfavorable evaluation only at time of issuanc-
of step-two solicitation.
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Contracts—Protests—Timeliness—Solicitation Improprieties—Not
Apparent Prior to Closing Date for Step-One Proposals—Two-Step
Procurement

Protest questioning propriety of retaining set-aside restriction after evaluation
of step-one technical proposals, filed after closing date for receipt of proposals
is timely filed because price reasonableness in two-step formally advertised
procurement cannot be determined until after bid opening under step-two solici-
tation.

Contracts—Negotiation—Two-Step  Procurement—Competition
Sufficiency—Small Business Set-Asides

Award under two-step formally advertised procurement restricted as total small
business set-aside may be made where there are only two small business offerors
whose step-one technical proposals were found acceptable and were eligible to
compete on step-two invitation for bids.

Contracts—Specifications—Samples—Not  Solicitation Require-
ment—Evaluation Propriety

Technical evaluations are based on degree to which offerors’ written proposals
adequately address evaluation factors specified in solicitation. Request for tech-
nical proposals (RFTP) which does not require samples or include sample test-
ing and evaluation criteria does not authorize procuring activity to acquire and
test proffered equipment to determine acceptability of technical proposals.

Contracts—Awards—Small Business Concerns—Set-Asides—No-
tice of Set-Aside in Solicitation—Requirement in ASPR

Requests for technical proposals statement: “THIS PURCHASE IS
RESTRICTED TO SMALL BUSINESS” does not suffice to restrict procurement
as total small business set-uside where RFTP does not also include clauses
required for total set-aside by Armed Services Procurement Regulation (ASPR)
1-706.5 (¢) and 7-2003.2 (1976 ed.).

Contracts—Negotiation—Two-Step Procurement—Technical Pro-
posal Acceptability—Evaluation Criteria—Failure to Apply

Agency's acquisition and evaluation of equipment furnished by firm deemed
ineligible to compete on step-one RFTE and rejection of six proposals on basis
of such evaluation constitute complete departure from RFTP evaluation criteria.
Improper evaluation precluded 60 percent of offerors from conipeting on step-
two solicitation to their prejudice. However, remedial action is not possible
because of termination costs and urgency and gravity of program for which
cameras are being purchased.

Contracts—Negotiation—Offers or Proposals—Rejection—Notifi-
cation of Unsuccessful Offerors

ASPR 2-503.1(f) requires prompt notice to unsuccessful offerors; reasons for
rejection may be given in general terms, notice requirement is procedural, and
failure to comply is not legal basis for disturbing otherwise valid award. Notice
merely stating offeror's item does not meet specification requirements is incon-
sistent with spirit and purpose of regulation, particularly where Agency
furnishes more detailed reasous for rejection in denying offeror’s protest shortly
after issuing notice of rejection.

In the matter of RCA Corporation; Norman R. Selinger & Associ-
ates, Inc., September 21, 1978:

RCA Corporation (RCA) and Norman R. Selinger & Associates
Inc. (Selinger), have protested against the award of a contract by the
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Department of the Navy (Navy), Naval Air Development Center,
Warminster, Pennsylvania, to General Electrodynamics Corporation
(GEC) for closed circuit television cameras for alarm assessment in
physical security systems, under request for technical proposals
(RFTP) No. 62269-77-R-0448.

A Pre-Invitation Notice concerning the proposed procurement, pub-
lished in the Commerce Business Daily (CBD) on June 15, 1977,
advised that “[t]he TV cameras must be commercially available, off-
the-shelf equipment,” that the procurement would be conducted by
two-step formal advertising, and that the step-one solicitation would
be issued approximately July 15, 1977. Twenty-nine firms responded,
requesting copies of the solicitation.

At some time during the early stages of the procurement the Navy
purchased or received from manufacturers 10 cameras for inspection.
RCA, for example, furnished a camera to the Navy on July 22, 1977.
The parties offer conflicting accounts of this transaction which will be
discussed below; it is mentioned at this juncture in order to establish
the chronology of events in the procurement process.

On July 25, 1977, the Navy’s Small Business Specialist recom-
mended that the procurement be set aside for exclusive small business
participation. The contracting officer concurred, and an RFTP for
100 cameras, 100 manuals and an option quantity of an additional
100 cameras was issued on July 26, 1977, with the following legend atop
the first page:

“TIIIS PURCHASE IS RESTRICTED TO SMALL BUSINESS.”

By letter dated July 28,1977, the Navy informed RCA, a large busi-
ness concern, that the procurement was to be a total small business set-
aside. RCA responded by letter of August 3, 1977, asking whether there
was a sufficient number of small business competitors for a set-aside.
The Navy replied in the affirmative 2 days later, and did not treat
RCA’s August 3 letter as a protest against the solicitation.

The Technical Proposals clause of the RFTP provided for the sub-
mission and evaluation of proposals as follows:

Offerors are required to furnish a detailed technical proposal with sufficient
information to show compliance with the requirements of the solicitation.

Offerors are advised to submnit proposals which are fully and clearly accep-
table without additional explanation or information, since the Government may
make a final determination as to whether a proposal is acceptable or unacceptable
solely on the Dasis of the proposal as submitted and proceed with the second step
without requesting further information from any offeror. However, if it is
deemed necessary in order to obtain sufficient acceptable proposals to assure ade-
(quate price competition in the second step or if it is otherwise in its best inter-
est; the Government may ; at its sole discretion, request additional information
from offerors of proposals which are considered reasonably susceptible of being
made acceptable by additional information clarifying or supplementing but not
basically changing any proposal as submitted. For this purpose, the Government
may discuss any such proposal with the offeror.
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In the second step (STEP TWO) of the procurement, only bhids based upon
technical proposals determined to be acceptable, either initially, or as a result
of discussions, will be considered for award; EACH BID IN THE SECOND
STEP SHALL BE BASED ON THE BIDDER'S OWN TECHNICAL PROPOSAL.
Prospective Contractors submitting unacceptable technical proposils will be so
notitied upon completion of the technical evaluation as to the reasons why their
proposal is considered nnacceptable.

® * * L ® * bl

Ten technical proposals, including those of GEC and Selinger, were
received on August 17, 1977, the closing date for receipt of proposals.
RCA, however, did not submit a proposal.

Betaween August 26 and September 1, 1977, the Navy sent GEC a list
of questions concerning the camera specifications and the firm’s pro-
posal. GEC supplied the requested information by telegram on Sep-
tember 6,1977, which the Navy received on September 8, 1977.

The Navy states that technical evaluation of the proposals was com-
pleted on Septeniber 6, 1977, as a result of which only the GE(C' and
C'ohu, Inc. (Cohu) proposals were determined to be acceptable. The
remaining 8 proposals were deemed unacceptable and nof reasonably
susceptible of being made acceptable by further clarifying informa-
tion. Three days later the Navy sought additional information from
GEC(, which the firm furnished by telegram dated September 122, 1977.

The step-two invitation for bids (IFB) was issued to GE(C' and
Cohu on September 14, 1977. On September 19, 1977, Selinger person-
nel telephonically ascertained from the Navy that the firm’s proposal
had been found unacceptable, that it would not be permitted to com-
pete on step two, and that a letter so notifying Selinger had bheen pre-
pared. (Letters notifying the unsuccessful offerors, pursnant to Armed
Services Procurement Regulation ((ASPR) § 3-508.4 (1976 ed.), were
mailed on Septembeér 20, 1977.) During a second telephone conversa-
tion that day the Navy asserts that Selinger was told the reasons why
its proposal was rejected. Selinger submitted written protests to the
Navy on September 19 and 26, 1977, which the Navy denied by tele-
gram dated September 27, 1977,

At the bid opening on September 26, 1977, GEC was the low bidder
at a unit price of $1,786.75 per camera for the base quantity and $1,751
each for the option quantity. Unit prices reported by the Navy ave
actnally average unit prices for cach group of 100 cameras, which are
supplied with one of four types of lens. quoted at four different prices.
for quantities per-lens-type of 60, 20, 15 and 5 units.

RC.A and Selinger filed their protests with our Office on September
28, 1977. On September 29, 1977, the Navy made a Determination and
Findings (D&F) of urgency, pursuant to ASPR §2-407.8(h) (3)
(1977 ed.), under which contract No. N62269-77-C-0448 was awarded
to GEC on the same day.
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By April 14,1978, GEC had delivered 8 cameras to the Navy. During
evaluation of the firm’s production items, however, the Navy noted a
lack of contrast under certain low light conditions, which GEC has
proposed to solve by modifying the camera’s configuration. The Navy
has, therefore, suspended further delivery under the contract pending
evaluation of GEC’s modification proposal.

RCA Protest

RCA essentially contends that the procurement was inappropriately
set aside for small business and should have been resolicited without
the small-business restriction, that the Navy improperly evaluated an
RCA preproduction model camera on the basis of which it wrong-
fully rejected techmical proposals by Selinger and 5 other offerors
which offered RCA cameras, and that the Navy should have purchased
its requirements from RCA’s Federal Supply Schedule (FSS) Con-
tract No. GS09S-38172.

Timeliness

The Navy takes the position that RCA’s protest is untimely filed and
not entitled to consideration on the merits, citing § 20.2(b) (1) of our
Bid Protest Procedures, 4 C.F.R., part 20 (1977 ed.), which provides
as follows:

Protests based upon alleged improprieties in any type of solicitation which are

apparent prior to * * * the closing date for receipt of initial proposals shall be
filed prior to * * * the closing date for receipt of initial proposals. * * #
In this regard, the Navy asserts that the fact that the procurement was
to be a total set-aside was apparent from the RFTP and that RCA was
expressly so advised by the Navy’s July 28 letter. Because RCA’s pro-
test was filed with our office 29 working days after the August 17 clos-
ing date for receipt of technical proposals, the Navy therefore contends
that it was not timely filed.

RCA, howerver, states that it relied on the Navy’s August 5 assur-
ances concerning the sufficiency of small business competitors, that it
had no indication to the contrary until the IFB was issued to only two
bidders, and that its protest was therefore timely filed within 10
working days of the issuance of the IFB. See 4 C.F.R. §20.2(b) (2)
(1977 ed.)

2\ total small business set-aside is prohibited absent a determination
that there is a reasonable expectation of offers from a sufficient number
of small busines concerns to assure that award will be made at a reason-
able price. ASPR § 1-706.5 (1976 ed.). The contracting officer’s deci-
sion to set aside a particular procurement exclusively for small business
should be made on the basis of the circumstances which exist at the
time the decision is made. B-172165, September 3,1971; DeWitt Trans-
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fer and Storage Company, B-182635, March 26, 1975, 75 -1 CPD 180.
These decisions are basically business judgments which regunire the
exercise of broad discretion by the contracting ofticer. Iluthorne
Mellody. Inc., B-190211. November 23, 1977, 77-2 CPD 406, Thus. the
actual reasonableness of the expectation will not be reevaluated in
retrospect, and our Office will not substitute its judgment for that of
the contracting officer in the absence of a clear showing of abuse of
discretion. Allied Maintenance Corporation, B-188522, October 4,
1977,77 2 CPD 259.

Because the alleged defect, the sinall business restrictive method
of procurement chosen, was apparent from the RFTP and unequivo-
cal from the Navy's July 28 letter. and RC.\ did not protest this
alleged impropriety until after the August 17 closing date, its protest
on this ground is untimely. See Jaybil Industiies, Inc., B 188230,
February 23, 1977, 77-1 CPD 143.

With regard to RC'.\'s reliance on the Navy's assurances, the Gov-
ernment cannot guarantee the number of proposals that will be received
in response to a solicitation, let alone the number of acceptable pro-
posals, nor does RC.\’s reliance make a timely protest against alleg-
edly unduly restrictive specifications which prevent the firm from
competing unnecessary. IMobility Systems, Inc., B-191074, March 7,
1978, 78-1 C'PD 179. More specifically, we have held that a protest
against such a set aside on the basis that there was not a suflicient num-
ber of small business competitors, filed «fter the closing date for re-
ceipt of initial proposals, is untimely filed according to the above-
quoted provision of our Bid Protest Procedures. 0D Jlarine Com-
pany, 3-188903, November 13, 1977, 77-2 CPI) 367; see Berlitz School
of Languages. B-184296, November 28, 1975, 75-2 CPD 350.

Even assuming arguendo that RCA’s August 3 letter constituted a
protest to the Navy, the Navy's August 5 reply constituted “adverse
agency action™ requiring a timely protest to our Office within 10 work-
ing days. £ C.F.R. §20.2(a) (1977 ed.}. Furthermore, the Navy’s re-
ceipt of proposals, as schedunled, on August 17, 1977, without amend-
ing the RFTT in response to RC.\'s inguiry must be considered ad-
verse agency action, See Documentation Associates, B-190238, March
23, 1978, 78-1 ('PD 228. Because RC.A's protest concerning the pro-
priety of the set-aside was not filed with our Office within the requisite
period subsequent to either adverse action, characterization of the pro-
tester’s August 3 inquiry as a protest to the procuring activity wonld
not have otherwise affected the untimeliness of the protest on this
ground. See International Iareester Company, B~189794, February
9,1978.78-1 CPD 110.

RCA has asserted, in the alternative, that the procuring activity
should have effected the procurement under the firm’s Federal Supply



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 815

Schedule contract. The fact that the Navy’s requirements were not
being purchased from the FSS was readily ascertainable from the
CBD Pre-Invitation Notice and from the face of the RFTP. The
appropriate time to protest against this aspect of the procurement was,
therefore, at least prior to the closing date for receipt of technical pro-
posals. See Byron Motion Pictures Incoporated, B-190186, April 20,
1978, 78-1 CPD 308. This ground of the protest, filed with our Office
after the August 17 closing date, is untimely filed and will not be
considered on the merits. 4 C.F.R. § 20.2(b) (1) (1977 cd.).

Timely Grounds of Protest

We cannot, however, agree that RCA’s protest is untimely in its en-
tirety. The purpose of the “reasonable expectation” determination is
to ensure that awards to small business concerns will be made at reason-
able prices. For this reason the contracting officer is permitted to re-
assess the propriety of and to withdraw a set-aside determination prior
to award of a contract if he considers that the procurement would be
detrimental to the public interest (e.g., because of unreasonable price).
ASPR §1-706.3(a) (1976 ed.) ; see Swedlow, Ine., B-189751, Decem-
ber 21, 1977, 77-2 CPD 489. Because the instant procurement was con-
ducted by two-step formal advertising, the number of vendors eligible
to submit bid prices was not ascertainable until proposal evaluation
was completed ; hence, a price reasonableness determination could not
be made until bids were opened under the step-two IFB. To the extent
that RCA’s protest questions the propriety of retaining the set-aside
restriction subsequent to evaluation of technical proposals, it is timely.
See DeWitt T'ransfer and Storage Company, supra. Our Office has,
however, recognized the right of a procuring activity to make an award
under a total small business set-aside where there are as few as two
acceptable offers, I A arine Company, supra, and even where there
is only one responsive bid. B-173371, December 17, 1971 ; Berlitz School
of Languages, supra. Moreover, RCA has not presented any evidence to
refute the Navy’s apparent determination of price reasonableness.
Kinnett Dairies, Inc., B-187501, March 24, 1977, 77-1 CPD 209 ; Hase-
thorn M ellody, Inc., supra. We are, therefore, unable to conclude from
the record that these administrative determinations lacked a reason-
able basis in fact or constituted an abuse of discretion.

The protester contends that the Navy evaluated an RCA camera on
the basis of which the technical proposals of six offerors were im-
properly rejected. RCA states that it had no information concerning
the suitability of its camera until the time of the step-two IFI3 (issued
September 14, 1977) and that Company personnel telephonically veri-
fied the Navy's evaluation on September 27, 1977.

The conduct of the evaluation was not publicly disclosed and the
record 1s devoid of any objective evidence contrary to the protester’s
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statement as to when it became aware of the Navy's unfavorable eval-
uation. See Burroughs Corporation, 56 Comp. Gen. 142, 147 (1976),
76-2 CPD 472, aff'd sub nom. Honeywell Information Systems, Inc..
56 Comp. Gen. 505 (1977). 771 CPD 256. Consequently, this issue of
the protest is timely filed and will be considered on the merits + C\F.R.
§20.2(2) (1977 ed.).

s mentioned above, the parties offer conflicting accounts of the
camera and the circumstances under which it was provided to the
Navy. RCA avers that the camera was furnished in response to the
Navy's July 21, 1977, request for a “hands on™ look at an RC.A model
TC* 1006 camera, withont indicating any intention to evaluate the
camera. s that model was not available at the time of the
request, RC.A sent a preproduction engineering model of the T(* 1006
with a list of anticipated modifications, and so advised the Navy. The
camera, furnished “as is,” did not contain all the design and perforn-
ance features of the production model, and had not been finally tested
and adjusted prior to delivery to the Navy. RCA further states that the
camera furnished was, therefore, not appropriate for technical evahu-
ation, and would not have been provided if the Navy had disclosed its
intention to use that model to evaluate the firm’s TC 1006 camera
against the specifications of the RF'TP or of any other solicifation.

The Navy states that on July 22, 1977, RCA submitted its TC* 1006
camera “for test and evaluation * # #.”” According to the Navy's Sep-
tember 6, 1977, technical evaluation report, the proposals of 3 com-
panies, including Selinger, offering the RCA TC 1006 camera (which
the Navy describes as a TC 1005 camera in an RCA fabricated honsing
were unacceptable due to discrepancies in focus stability and lack of
lens support. The Navy further advises that the list of proposed modi-
fications furnished with the camera by RCA failed to address the back-
lash problem previously experienced with the RCA TC 1005 model.

The Navy concedes that the RFTP clearly did not require bid sam-
ples and, we think fairly, frames the issues thus raised by the pro-
testers as an evaluation of proposed cameras constituted a departure
from the evaluation procedure stated in the RETP and whether such
evaluation or prior knowledge was improper.

Initially, an RFTP is required to contain “the criteria for evaluating
the technical proposal,” ASPR §2-503.1(a)(iv) (1976 ed.), and
“It]echnical evaluation of the proposal shall be based upon the criteria
contained in the request for technical proposals * * #” Id. (e) [Italic
supplied.] Bid samples are samples required by the IFB to be furnished
as a part of the bid and are to be used only to determine the respon-
siveness of the bid. ASPR §2 202.4(a) (1976 ed.). If an IFB does
not require samples, but samples are furnished with a bid (i.e., un-
solicited samples), they are not to be considered as qualifying the bid
and are to be disregarded unless the bid or supporting documents
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clearly indicate that the bidder intended to so qualify the bid. /d. at
(g).

The Navy, however, offers the following explanation concerning
its camera evaluations:

* % * Prior to the instance procurment [the procuring activity] purchased an
RCA model TC 1005 camera and * * * also obtained on a loan basis from RCA
a TC 1006/H camera for evaluation. Additionally, cameras had been obtained
previously from other potential sources for this procurement. The purpose of the
evaluation of the actual cameras to confirm a determination that the camera
was a commercial off-the-shelf model as required by the solicitation and to con-
firm the technical evaluation of the written proposals that the camera proposed
met all the requirements of the solicitation.

Because the protester’s contentions and the Navy’s response re-
garding the camera evaluations are interrelated, we will address the
issue as it applies to both protesters. The Navy states that unlike the
lengthy, detailed technical proposal submitted by GEC, Selinger’s
proposal was 5 pages long, merely reiterated the Government’s speci-
fications, and included a 2-page brochure about the RCA TC 1006/IL
camera. The procuring activity notes that our Office has recognized the
propriety of rejecting technical proposals because they lack sufficiently
detailed information concerning how work will be performed or solici-
tation requirements will be satisfied, citing Servrite International
Limited, B-187197, October 8, 1976, 76-2 CPD 325 ; General Exhibits,
Inc., B-182669, March 10, 1975, 75-1 CPD 143; Phelps Protection
Systems Inc., B-181148, November 7, 1974, 74-2 CPD 244. The Navy
contends that it was clear from the terms of the RFTP that offerors
were required to furnish detailed proposals with sufficient information
to show compliance with the RFTP requirements, that offerors sub-
mitting incomplete or otherwise deficient written proposals did so af
the risk of being found unacceptable, that Selinger’s proposal was
“superficial and totally lacking in every detail” as to how the pro-
posed camera was to comply with the specifications, and that Selinger’s
proposal was, therefore, properly rejected.

Under these circumstances, the Navy states that it could not deter-
mine from the face of Selinger’s proposal whether the camera offered
was techniecally acceptable.

Rather than rely on a determination that a written technical proposal sub-
mitted by * * * Selinger was technically unacceptable, ¥ * * Selinger and all
other offerors proposing the RCA cameras, were given the benefit of an additional
and sepamte evaluation of the actual cameras proposed by those firms to
determine whether, notwithstanding the technical unacceptability of the writ-
ten proposal. the camera proposed satisfied the requirements of the specifications.
The only way the written proposal of * * * Selinger could be evaluated was to
rely on the personal knowledge of the techmical evaluators and the evaluation
of the camera itself.

The first step of a two-step formally advertised procurement is a
negotiation process whereby through discussions, changes, etc., tech-
nical proposals are found acceptable for the second-step bidding pro-
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cess. 50 Comp. Gen. 346, 352 (1970): 51 id. 85, 88 (1971). Technical
evalnations are based upon the degree to which the offeror’s written
proposals adequately address the evaluation factors specificd in the
solicitation. Servrite International Ltd., supra; Didactic Systems,
Ine., B-190507, June 7, 1978, 78-1 CPD 418. We find the Navy's pro-
posal evaluation procedures singularly inappropriate to an RFTP
which neither required samples nor included sample evaluation or test-
ing criteria. For the reasons discussed below, we agree with the pro
testers that an evaluation of proposed equipment was not authorized by
the RFTP and that it did not constitute an evaluation factor deter-
minative of the acceptability of the technical proposals. 45 Comp. Gen.
357, 360 (1965).

The acceptability of the written technical proposals was to be deter-
mined from their content alone. According to the terms of the RFTD,
additional information was to be requested only for proposals deemed
susceptible of being made acceptable by the submission of clarifying
information ; none of the proposals, however, was so characterized by
the Navy. See Smoke Detectors, B-191459, August 1, 1978. Tf, as the
Navy suggests, the proposals could not be evaluated without recourse
to the actnal equipment, the RFTP should either have been amended
to require samples and include evaluation criteria, or canceled and the
requirements resolicited under a solicitation requiring samples.

Where the procuring activity determines that preaward sampling is
necessary, samples should be required from each offeror. 55 Comp.
Gen. 648, 651 (1976). The fact that the Navy, instead., requested
cameras from a manufacturer which it considered ineligible to com-
pete on even the step-one solicitation, is inconsistent with the rationale
for requiring samples, as well as the purported set-aside character of
the procurement. Moreover, both protestors assert that the camera
which the Navy evaluated was not, in fact, the camera which Selinger
offered in its proposal.

We find the Navy’s inability to determine the acceptability of
Selinger’s technical proposal from the face of the proposal largely
a problem of the Navy’s own creation and one inappropriate for res-
olution by technical evaluation of equipment furnished by a firm
other than the offeror. We have long recognized that the flexibility of
two-step advertising does not obviate the necessity for adherence to
stated evalnation criteria and basic specification requirements. 33
Comp. Gen. 47, 51 (1973). The Navy improperly intended to and did
rely on its examination of proposed equipment rather than on an
evaluation of the technical proposals or on step-one negotiation proce-
dures to determine the acceptability of what was being offered. Fech-
heimer Brothers, Inc., B-184751, June 24, 1976, 76-1 CPD 404. Ac-
quisition, testing and evaluation of cameras under a solicition devoid
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of sample requirement and evaluation provisions therefore constitutes
a total departure from the evaluation criteria stated in the RETP. The
evaluation and “prior knowledge” so acquired by the Navy were im-
proper bases upon which to determine the acceptability of technical
proposals, proposals evaluated in this manner were evaluated con-
trary to the requirements of ASPR §2-503.1 (1976 ed.), and the
Navy’s rejection of proposals on these grounds was without a rea-
sonable basis. Moreover, the Navy’s camera evaluation and resultant
technical proposal evaluation precluded six of the step-one offerors
from competing for the procurement under the step-two IFB on the
basis of evaluation factors not included in the RFTP. See Smoke
Detectors, supra. Effective competition, however, requires that all pro-
spective contractors have the opportunity to prepare their offers on
the basis of the evaluation factors to be used in making the award.

The Navy’s acquisition and evaluation of cameras was tantamount
to prequalifying cameras without providing potential suppliers an op-
portunity to qualify their equipment, placed offerors on an unequal
competitive footing, and was contrary to the Government procure-
ment policy to promote full and free competition. General Electro-
dynamics Corporation—Reconsideration, B-190020, August 16, 1978,

We believe that the Navy’s evaluation process failed to preserve the
required equality of competition among the offerors, and that under
these circumstances the award to GEC was improper. Although the
effect of competition conducted in a manner consistent with the fore-
going discussion can be ascertained only by recompeting the Navy’s
requirenients, we must determine whether it is in the Government’s
best interests to resolicit the existing requirements and, if necessary,
terminate GEC’s contract for the convenience of the Government.
In so doing, we must consider certain factors, such as the seriousness
of the procurement deficiencies, the degree of prejudice to other offer-
ors or the integrity of the competitive procurement system, the good
faith of the parties, the extent of performance, the cost to the Govern-
ment, the urgency of the procurement, and the impact on the Navy’s
mission. 51 Comp. Gen. 423, 425 (1972) ; Honeywell Information Sys-
tems, Inc., 56 Comp. Gen. 505, 510 (1977), 77-1 CPD 256.

In light of the costs which would be involved (an estimated $250,000
in relation to a total contract price of $353,776), the continuing urgency
of the procurement and the gravity of the program for which the
cameras are being procured, we cannot conclude that recommending
recompetition of the Navy’s requirements would be in the best interests
of the Government.

We note, however, several additional deficiencies which should be
corrected in future procurements. Initially, any difficulties the Navy
experienced in evaluating the acceptability of the technical proposals

278-723 O -79 - 5
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was compounded by its failure to include in the RETP the Notice of
Small Business Set-Aside clause, ASPR §7-2003.2 (1976 ed.). re-
quired in each solicitation in total small business set-aside procure-
ments by ASPR § 1-706.5(c) (1976 ed.). The clause defines “small
business concern” for the purposes of the procurement and advises bid-
ders or offerors that “* * * a manufacturer or a regular dealer sub-
mitting offers in his own name must agree to furnish * * * end items
manufactured or produced by small business concerns * * ** ASPR
$7-20032(b) (1976 ed.). If the REFTP was intended to be a small
business set-aside, notice of that fact, pursuant to ASPR §§ 1-706.5(¢)
and 7-2003.2(b) (1976 ed.), should have been included in the RFTP.
W. 0. H. Enterprises, Inc., B-190272, November 23, 1977, 77- 2 CPD
H08; UCE Incorporated, B-186668, September 16, 1976, 76-2 CID) 249.
The Navy states that doubt existed as to Selinger’s status as a small
business manufacturer because the firm was ostensibly offering RCA
equipment, a concern also expressed by GEC. Although the step-one set
aside was effected in contravention of the aforementioned regulatory
provisions, we find it unnecessary to pursue this issue because Selinger’s
proposal was not rejected on this basis and the step-two IFB included
the required clause.

Finally, the Navy exercised an option for 100 percent of the base
quantity simultaneously with the award of the contract. The IFB no-
tified bidders, pursuant to ASPR § 1-1504(b), of that possibility by
mcorporating by reference the clause required by ASPR § 7-2003.11
(a), Defense Procurement Circular No. 76-6, January 31, 1977. The
IFB Option Quantity provision, however, reserved the right to award
the option (uantity within 120 days from the effective date of the con-
tract. Where, as here, a protest was filed with and denied by the pro-
curing activity and the agency’s urgency I & F and award were made
after protests were filed with our Office, we believe the more prudent
course of action was to exercise the option during the 120-day period
provided rather than at the time of the award of the base quantity.
Selinger Protest

Selinger, in addition to asserting that its technical proposal was im-
properly evaluated and rejected, also contends that the Navy failed
to timely advise the firm of the reasons why its proposal was unaccept-
able. Ifor the reasons stated above, we agree that the firm’s technical
proposal was evaluated contrary to the terms of the RFTP and ap-
plicable procurement regulations and was improperly rejected as un-
acceptable on the basis of the Navy's camera evaluations.

When two-step formal advertising is used, unsuccessful offerors
shall be so advised in the following manner:

TUpon final defermination that a technical proposal is unacceptable, the con-
tracting officer shall promptly notify the source submitting the proposal of that
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fact. The notice shall state that revision of his proposal will not be considered,
and shall indicate, in general tcrms, the basis for the determination for example,
that rejection was based on failure to furnish sufficient information or on an un-
acceptable engineering approach. Upon written request, and at the earliest feasi-
hle time after contract award, such source(s) shall be debriefed in accordance
with 3-508.4. ASPR §2-503.1(f) (1976 ed.). [Italic supplied.]

While we feel that the Navy's September 20 letter advising Selinger
merely that a review of its proposal indicated that the camera offered
did not meet the Government’s specification requirements was overly
general in comparison to the findings available in the Navy’s Septem-
ber 6 evaluation memorandum and the reasons given for denying Sel-
inger’s protest in the Navy’s September 27, 1977, telegram, we cannot
conclude that Selinger was prejudiced by notice which the Navy
provided.

We have held that similar regulatory notice requirements are pro-
cedural in natwre and a procuring activity’s failure to comply with
such a requirement does not provide a legal basis for disturbing an
otherwise valid award. See, e.g., Wakeman Watch Company, Inec.,
B-187335, January 28, 1977, 77-1 CPD 72; Century Brass Products,
Ine., 3-190313, April 17,1978, 78-1 CPD 291.

Accordingly, Selinger’s protest is sustained and RCA’s protest is
sustained to the extent it pertains to the Navy’s camera evaluation.
Also, the above-mentioned deficiencies are being called to the attention
of the Secretary of the Navy by letter of today.

[ B-180910 J

Subsistence—Per Diem—Temporary Duty—Return to Headquar-
ters for Weekends—Payment Basis

When an employee on TDY rents lodgings by the week or month rather than by
the day but actually occupies them for a lesser period because he voluntarily re-
turns home on weekends, the average cost of lodging may be derived by prorating
the rental cost over the number of nights the accommodations are actually occu-
pied, rather than over the entire rental period, provided that the employee acts
prudently in renting by the week or month, and that the cost to Government does
not exceed the cost of renting a suitable motel or hotel room at a daily rate. 54
Comp. Gen. 299; B-180910, July 18, 1978, and July 6, 1976, overruled in part.
In the matter of James K. Gibbs—per diem—Ilodgings-plus meth-
od—monthly or weekly rental—weekend return home travel,

September 22, 1978:

This decision is the result of further consideration of one of the issues
involved in 54 Comp. Gen. 299 (1974), affirmed in Matter of James K.
(/ibbs. 13-180910, July 6, 1976, and B-180910, July 18, 1978. That issue
is how to determine the average cost of lodgings in computing per diem
by the lodgings-plus method when an employee on temporary duty
(TDY) rents an apartment by the week or month but actually occupies
the accommodations for a lesser number of nights because he volun-
tarily returns home on weekends.
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The relevant regulation is found in paragraph 1.-7.3¢ of the Federal
Travel Regulations, FPMR 101-7, May 1973, as amended by FPMR
Temporary Regulation A-11, Supplement 4, Attachment .\, April 24,
1977, and reads in pertinent part as follows:

(1) For travel in the conterminous United States when lodging away from the
official duty station is required, the per diem rate shall be established on the hasis
of the average amount the traveler pays for lodging, plus an allowance of 816 for
meals and miscellaneous subsistence expenses. Calculation shall be as follows:

(a) To determine the average cost of lodging, divide the total amount paid for
lodgings during the period covered Dy the voucher by the number of nights for
whi("ll lodgings were or would have been required while away from the official
hm(tll:;n'fl‘o the average cost of lodging add the allowance for meals and miscel
laneous expenses. The resulting amount rouuded to the next whole dollar. sah-
jeet to the maximum prescribed in 107.2a. is the rate to be applied to the fraveles’s
reimbursement voucher.

In the prior /bbs cases as well as other cases where an employee on
TDY has rented lodging by the week or the month, rather than by the
day, but has actually occupied the lodging for a lesser number of
nights, we have generally adopted the rule that the average daily cost
is derived by dividing the weekly or monthly amount paid for lodging
by the number of days in the rental period, i.e., 7 or 30, rather than by
the number of nights the lodging was actually occupied. Jatter of
Nicholas G. Economy, B--188515, August 18, 1977; B-185467, May i,
1976 Matter of Dr. Curtis W. Tarr, B-181294, March 16, 1976; 13-
168225, February 23, 1970.

Exceptions to the general rule have been permitted where the em-
ployee acted reasonably or prudently in renting lodging by the week
or month and either (1) the temporary duty assignment was unex-
pectedly ended short of its anticipated duration through no fault of
the employvee, Matter of Robert L. Daris, B-188346, August 9, 1977:
Matter of Texas C. Ching, B--188924, June 15, 1977 Matter of George
Advery. B 184006, November 16, 1976 ; B-138032, January 2. 19593 or
(2) the monthly or weekly rental was less than the amount the em-
ployee would have been required to pay based on the daily rental rate.
Ching, supra; Matter of Willard . Gillette, B-183341, May 13, 1975.
In these situations prorating the monthly or weekly rental cost over
the nights of actual occupaney, rather than the rental period. has been
permitted, provided of course that the maximum authorized rate for
per diem or actnal subsistence expenses is not exceeded. None of these
cases, however, involved voluntary weekend return home travel.

Nevertheless, upon further consideration of the issue at hand in the
light of these exceptions, we are of the opinion that where an em-
ployee on TDY has rented lodgings by the week or month, rather
than by the day, but actually occupies the lodgings for a lesser num-
ber of nights because he voluntarily returns home on weekends, the
average daily cost may be derived by dividing the weekly or monthly



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 823

rental cost by the number of nights the lodgings are actually occu-
pied, rather than the number of days in the rental period, provided
(1) that the employee acted prudently in obtaining lodgings by the
week or month rather than by the day, and (2) that the cost to the
Government does not exceed that which would have been incurred
had the employee obtained suitable lodgings at a daily rate.

To the extent inconsistent with the foregoing, the prior Gbbs de-
cisions, 54 Comp. Gen. 299 (1974), B-180910, July 6, 1976, and B-
180910, July 18, 1978, are hereby overruled. Within the limits per-
mitted by 31 U.S.C. Tla, this decision may be given retroactive effect
since it is predicated primarily on a modification in the interpreta-
tion of an existing regulation rather than an amendment of that reg-
ulation. 55 Comp. Gen. 785 (1976).

[ B-190509 ]

Federal Property and Administrative Services Act—Disposal Pro-
visions—Negotiated Property Disposal—To States, Territories,
etc.—Competition Consideration

Under negotiated sale by General Services Administration of surplus real prop-
erty to a local government pursuant to section 203 (e) (3) (H) of Federal Prop-
erty and Administrative Services Act of 1949 (Act), 40 U.8.C. 484 (e) (3) (H),
offers from a source other than local government units described by 40 U.S.C.
484 (e) (3) (H) need not be considered.

Federal Property and Administrative Services Act—Compliance—
Competition Requirements

Requirement of Act that such competition as is feasible be obtained for 40 U.S8.C.
484 (e) (3) (H) sale is met when required notices are posted and offers from
qualified public entities considered.

Real Property—Surplus Government Property-—Sale—Price Suf-
ficiency

General Accounting Office will not question appraisal of property’s fair market
value unless it can be shown to have been conducted improperly or to be lacking
in credibility.

In the matter of Fort Holabird and Casil Corporation, September
22,1978:

Fort Holabird and Casil Corporation (Casil) objects to the sale of
approximately 179 acres of surplus land to the City of Baltimore,
Maryland (City), by the General Services Administration (GSA).

The sale, which occurred October 19, 1977, was for $4,600,000. Casil
argues that the sale is illegal because GSA ignored Casil’s $7,200,000
offer to buy the Jand, made on October 18, 1977. Further, Casil points
out that the sale to Baltimore is flawed, as the Government did not
receive a fair return for the land and because of various improprieties
in GSA’s handling of the matter.



824 DECISIONS OF THE COMPTROLLER GENERAL 67

The conveyance was preceded by the Department of Defense’s ¢los-
ing of Fort Holabird in 1970. The land was determined to be surplus
on September 17, 1974, under section 203(a) of the Federal Property
and Administrative Services Act of 1949 (Act), as amended, 40
T.S.C. 484(a) (1970). The Administrator of (GSA is granted super-
vision and direction over disposition of surplus property. Section 203
(¢) of the Act, 40 U.S.C. 484(¢) (1970), provides authority to dispose
of surplus property by sale, exchange, lease, permit or transfer, for
cash, credit, or other property, and upon such terms and conditions as
the .\dministrator deems proper. Disposals and contracts for dis-
posals of surplus property mav be negotiated pursuant to section 203
(e) (3) (H) of the Act, 40 T.S.C. 484(e) (3) () (1970). if the dis-
posal will be to states, territories, possessions, political subdivisions
therenf or tax-supported agencies therein, and the estimated fair mar-
ket value of the property and other satisfactory terms of disposal are
obtained by negotiation. In negotiated property disposals of over
51,000, section 203(e) (6) of the .Act, 40 U.S.C. 484(e) (6) (1970), re-
quires that GSA submit an explanatory statement justifying the
{ransaction to appropriate Congressional committees.

In accordance with Federal Property Management Regulations
(FPMR) 101-47.303-2(b), notices of the availability of the property
were forwarded to various public agencies. On October 9, 1974, Balti-
more made a formal request to negotiate for purchase of the land.
Subsequently, on December 17, 1973, a suit was filed in the United
States District Court for the District of Maryland, Lucas vs. The Gen-
cral Services Administration, et al., Civil Action No. Y-Ti -1736, to
enjoin the sale of the property until the requirements of the National
Environmental Policy Act of 1969, 42 U.S.C. 4321, ¢ seq.. were met.
On June 10, 1977, GSA reported the proposed dmposal to appropriate
(?ongrossional committees. Soon thereafter, the suit was dismissed.
During the period following October 9, 1974, negotiations were con-
ducted with the City which resulted in the October 19 sale. The City
plans to use the property for development as an industrial park.

Casil, which proposes to use the land as a military retirement com-
munity and historical monument, primarily objects to the sale because
of GS.A’s failure to consider its offer of $7,200,000. Casil argues that
GSA was required to consider its offer and that its failure to do so was
not in accordance with the mandate of the Act, which at section 203
(e). 40 U.S.C. 484(e) (1970) requires that all property sales be by
public bidding except for certain exceptions, all of which are subj('(t
to the condltlon that “such competition as is feasible under the cir-
cumstances” be obtained. Casil reasons that its offer constituted “feas-

ible competition” and should have been evaluated along with the City’s
lower offer.
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GSA takes the position that under section 203(e) (3) (H) of the
Act, 40 U.S.C. 484(e) (3) (H) (1970), once the determination to ne-
gotiate for the sale to a public purchaser is made, competition is lim-
ited to other public agencies. Accordingly, GSA maintains that it was
under no obligation to consider offers from non-public sources such
as Casil. In any event, GSA insists that Casil’s October 18, 1977 let-
ter did not constitute a valid offer, as it contained no deposit nor did
it purport to conform with the terms of the notice. In addition, GSA
doubted the bona fides of Casil’s offer because of what the agency be-
lieves was the rather nebulous nature of Casil’s plans and its view
that Casil did not possess the financial resources to purchase the land.

We agree that GSA was not required to consider Casil’s offer. Sec-
tion 203 (e) (3) ( ) of the Act, 40 U.S.C. 484(e) (3) (H) (1970), gives
the GSA Administrator discretion as to the procedure to be used in
negotiating when the disposal sale will be to a local governmental
unit. When the sale falls within section 203(e) (3) (H) of the Act, as
does the instant transaction, then the statute clearly provides that the
Administrator is not bound to follow the specific procedures called
for in sections (1) and (2) of 203(c), 40 U.S.C. 484(e) (1) and (2)
(1970), pertaining to advertised public bids. The only limitations
Pplaced upon the Administrator in a 203(e) (3) (H) situation, is that
of following its own regulations and “obtaining such competition as
is feasible under the circumstances.” Cf. Dover Sand & Gravel, Inc.
vs. Jones, 227 F. Supp. 88 (D. New Hampshire 1963). Tt is clear that
the Act only requires that bids from all sources be considered in an
advertised sale.

In this instance, where GSA has determined that it is appropriate
to negotiate a sale to a local governmental unit in accordance with 40
U.S.C. 484(e) (3) (H) (1970), it has received a valid offer from at
least one such unit, and it is ultimately determined that the sale price
equals the fair market value as measured by a proper appraisal, we do
not believe that the Act or the applicable regulations require the
agency to consider offers from nonpublic sources. In such cases, all
that is needed to fulfill the requirement that such competition as is fea-
sible be obtained, is that notice of the proposed sale be given and valid
offers from public entities within the description set forth in 40 U.S.C.
484 (¢) (3) (H) be considered.

Casil further argues that it was improper for GSA to confer a pre-
ferred status on Baltimore by negotiating with it when no showing
has been made that Baltimore could not participate in an advertised
sale. The Act contains no provision requiring that such a showing be
made a prerequisite to entering into a negotiated sale.

Since we have determined that GSA was under no obligation in this
instance to consider an offer from a non-public source such as Casil,
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there is no need to determine whether Casil’s letter constituted a valid
offer. It is worthy of note, however, that Casil had been advised sev-
eral times before the sale that its offer could not be accepted.

Casil questions whether the sale, at $4,600,000, meets the require-
ment contained in section 203 (e) (3) (I) of the Act, 40 T.S.C.. 484 (e)
(3) () (1970), that the fair market value of the property be re-
covered. Casil maintains that this seems unlikely in view of the $13,-
658,878 acquisition cost and an earlier GSA appraisal of $11,000,000.

Casil also points out that, contrary to the general upward trend in
real estate prices, GSA’s 1975 appraisal was reaffirmed, without
change, 2 years later in 1977. Finally, Casil challenges the propriety of
the appraisal on the ground that the firm responsible for it is located in
Baltimore and therefore had an interest in the sale. In this connection,
Casil notes that the record does not contain a certification from the ap-
praiser that it has no interest in the property as required by FPMR
101-47.303—4(c).

GSA maintains that it has satisfied the Act by obtaining the fair
market value for the land. The agency explains the apparent diserep-
ancy between the acquisition cost, including buildings, of $13,658,878
and the appraised value of $4,600,000 by noting that the acquisition
cost ineludes improvements, many of which have value only for spe-
c¢ial governmental uses, made over a period of 38 years. According to
the agency, the sale price reflects present market conditions, inclnding
an assessment of the burdens which will be experienced by the pur-
chaser in developing the property. Further, GSA states that the na-
ture of the property is such that it simply did not appreciate to a sig-
nificant degree in the period between 1975 and the 1977 sale.

The development of an estimate of the fair market value of surplus
real property is, like the development of a cost estimate in a procure-
ment, a matter of judgment which will not be questioned by our Office
except where it can be clearly shown that the appraisal methods were
improper or lacking in eredibility. See, generally, Teledyne Ryan
Aeroiautical, 56 Comp. Gen. 635 (1977),77-1 CPD 352.

Althongh Casil attempts to cast doubt on GSA’s procedures by al-
leging that the firm conducting the appraisal may have an interest in
the transaction, GSA has supplied a copy of the required certification
which was filed by that firm. We are aware of no prohibition against
a firm located in the city where the land is situated conducting the
appraisal. Further, there is no evidence in the record of an earlier ap-
praisal of $11,000,000, as (asil has contended. Accordingly, we have
no basis to question GSA’s determination that they have received the
fair market value of the land. In this connection, we note that both the
Senate Committee on Governmental Affairs and the House Committee
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on Government QOperations were fully informed concerning the sale
and voiced no objection.

Casil contends that the procedures followed by GSA in this sale
contain several irregularities. First, Casil notes that the Baltimore
offer was incomplete in that it did not contain a nondiscrimination
covenant as required by FPMR 101-47.307-2, or a statement of pro-
posed use of the property as specified by the GSA manual for disposal
of surplus real property (PBS P 4000.1, April 19, 1977). Casil also
notes that negotiations were commenced with the City on or about
October 9, 1974, prior to the completion of the appraisal in October
1975, in violation of the GSA manual, supra, which specifies that no
negotiations are to be conducted prior to receipt of the appraisal.

The record indicates that at the time negotiations with the City
began, GSA did have an appraisal of the property. This initial ap-
praisal, which was superseded by the 1975 appraisal, was dated April
17, 1978. Although the City’s formal offer did not contain a statement
of the proposed use of the property, the City had earlier filed a de-
tailed plan of its proposed use of the land with its initial offer to ne-
gotiate, filed in 1974. The nondiscrimination clause was not included.
However, we do not believe that this oversight affects the validity of
the sale.

Finally, Casil complains that the GSA sale should have been post-
poned until the resolution of its protest in accordance with section 20.4
of our Bid Protest Procedures, 4 C.F.R. 20.4 (1977). In support of
this point, Casil indicates that it protested to GSA several times be-
fore the sale. Although Casil did write the agency several times before
the sale, the agency repeatedly informed Casil that it would not con-
sider its offer. In any event, since Casil did not protest to our Office
until after the sale was made, it is clear that section 20.4, which deals
with protests filed with our Office before award, is not applicable.

The protest is denied.

[ B-189884 ]

Contracts—Negotiation—Requests for Proposals—Protests Un-
der—Closing Date—Date for Receipt of Initial Proposals
Protest concerning requests for proposals’ (RFP) price evaluation formula and
application thereof is untimely since formula was clearly set forth in detail
in RFP, alleged problems with application were reasonably discernible from
formula, and protest was not filed before closing date for initial proposals as re-
quired by 4 C.F.R. 20.2(b) (1) (1977).
Contracts—Protests—Merits—Consideration of Untimely Pro-
test—Impact on Timely Issues

Untimely issue of whether price evaluation formula eliminated price as evalua-
tion factor will be considered only to extent that it impacts on timely issue relat-
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ing to adequacy of price competition to invoke exemption to cost or pricing data
requirements.

Contracts—Protests—Timeliness—Negotiated Contracts—Negotia-

tion Procedure Improprieties—Apparent Prior 1o Closing Date for
Best and Final Offers

Protest that oral negotiations should have been held due to size, complexity, and
potential 5-year duration of procurement is untimely since it was not filed, at
latest, within 10 days of closing date for best and final offers.

Contracts—Protests—Procedures—Bid Protest Procedures—Time
for Filing—Date Basis of Protest Made Known to Protester
Argument that discussions were not meaningful is timely since it was not known

until protester received certain documents pursuant to Freedom of Information
Act request, and argument was raised within 10 days of that time.

Contracts—Protests—Timeliness—Effect of Request for Debrief-
ing

Argument that Government should have held ora] negotiations on price when it
discovered that both offerors proposed prices lower than Government estimate is

timely, since protestor could not have known of basis until debriefing. and issue
was raised within 10 days of debriefing.

Contracts—Protests—Negotiation—Requests for Proposals—Pro-
tests Under—Closing Date—Date for Receipt of Initial Propesals
Contention that evaluation criteria concerning experience restricted competition
and favored incumbent contractor is untimely because criteria were listed in

RFP, and protest should have been, but was not, filed before c¢losing date for
inifial proposals.

Contracts—Protests—Procedures—Bid Protest Procedures—Time
for Filing—Significant Procurement Issue Exception—Applica-
bility

None of issues found to be untimely are significant issues which could be con-
sidered notwithstanding their untimeliness,

Contracts—Negotiation—Prices—Cost and Pricing Data Evalu-
ation

Price evaluation which scored proposals nearly equally did not eliminate price
as evaluation factor, since price proposals were close and only varied by approxi-
mately 5 percent.

Contracts—Negotiation—Cost, etc. Data—*‘Truth-In-Negotiation™

Agency properly did not require proposed awardee to submit certified cost or
pricing data since such data need not be submitted where price is based on
adequate price competition. Adequate price competition was achieved where
RFP permitted award to other than low-priced offeror, price was substantial
evaluation factor (30 percent), and price evaluation was proper and did not
have effect of eliminating price as evaluation factor.

Contracts—Negotiation—Competition—Discussion With All Offer-
ors Requirement—Written or Oral Negotiations
Failure to hold oral price discussions was not improper where prices were within

9 percent of Government estimate, price evaluation was in accordance with
criteria set forth in RFP, and there was adequate price competition.
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Contracts—Negotiation—Competition—Discussion With All Offer-
ors Requirement—*“Meaningful” Discussions—Written

Allegation that agency had ‘“unannounced preferences” for specific manner of
performing work, which incumbent knew and protester did not, is not supported
by record. Meaningful written discussions concerning technical proposals were
held, even though written discussions could have more specifically pointed out
deficiencies in some areas. Agency presented protester with large number of
questions and comments which led protester to deficient areas of proposal, and
protester was given opportunity to and did substantially revise proposal, result-
ing in significant increase in scores. Oral discussions were not required, since
written negotiations were meaningful.

Reports—Administrative—Contract Protest—Timeliness of Reporl

Agency delay in filing response to protest is procedural matter, not affecting
merits of protest. Response to protest cannot be disregarded on this basis.
Contracts—Protests—Authority to Consider—Agency Records Not
Released to Protester

General Accounting Office will consider all documents filed by agency in deciding
protest, even though agency withheld certain documents from protester pursuant
to Freedom of Information Act.
Contracts—Protests—Allegations—Agency Destruction of Work-
papers, etc.—Not Prejudicial

Documents destroyed by agency appear to have been workpapers of technical
panel which were incorporated into formal comments of technical panel that

were provided to protester. Therefore. protester was not prejudiced by this
action. )

In the matter of Serv-Air, Inec., September 25, 1978:

Serv-Air, Inc. (Serv-Air) has protested the award of a contract
for the operation and maintenance of Vance Air Force Base, Okla-
homa (Vance), to Northrop Worldwide Aireraft Services, Inc.
(Northrop), under request for proposals (RFP) F41689-77-0016,
issued by the Air Training Command (ATC), Randolph Air Force
Base, Texas.

I. Background

The RFP was issued on March 29, 1977. The RFP sought proposals
for a fixed-price-incentive contract with a firm target price to pro-
vide management, equipment, personnel, and services for the operation
of Government-owned facilities and the maintenance of Government-
owned training aireraft in support of the Undergraduate Pilot Train-
ing Mission at Vance. The RFP contemplated an initial 1-year con-
tract (QOctober 1, 1977, to September 30, 1978), with the possibility
that the incumbent contractor could be retained for up to 4 additional
1-year periods, under an Extended Contractual Coverage Policy.

Fifty-three prospective contractors were solicited, and two pro-
posals were received—Serv-Air's and Northrop’s. Northrop is the
incumbent under a contract awarded for the 1-year period, 1972-1978,
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and continued for 4 successive 1-yvear periods. Sérv-Air was the con-
traetor at Vance from 1960-1972.

In evaluating proposals, the technical evaluation was weighted 70
percent. and price 30 percent, with 700 total points possible for the
technieal evaluation and 300 for price. Price points were broken down
into two categories: 150 points for cost realism and 150 for assump-
tion of risk. The weighting and point system was not. disclosed in the
RFP, although it stated that technical capability would be weighted
more heavily. The initial proposals received the following point
scores from the evaluation panels:

Serv-Air  Northrop

Price:
RISk o e e 150 119.9
Realism ... 8 150. 0
Technieal e 450 637. 3
Total - e 678 997, 2

Both proposals were included in the competitive range. A fter initial
evaluations, the contracting officer (C.0O.) furnished each offeror a
list of comments and questions, requesting replies by June 20, 1977.
The revised proposals were received and were given the following
scores :

Serv-Air Northrop

Price:
Risk o 150. 0 119. 9
Realism o 90.0 150.0
Technieal _ o ___ 561. 4 687. 2
Total . 801. 4 0571

Requests for best and final offers were made on June 30, 1977, with
July 15, 1977, as the deadline for submitting them. Both offerors sub-
mitted best and final offers, which received the following scores:

Price: Serv-Air  Northrop
RISk ~ 1500 1266
Realism e 120.0 150.0
Technieal ___ 570.1 687.2
Total ___ 78401 1 9638

By letter dated August 1, 1977, and received August 4, 1977, the C.O.
notified Serv-Air that the contract had been awarded to Northrop. By
letter received in our Office on August 12, 1977, Serv-Air protested the
award. In a debriefing conducted August 16, 1977, Serv-Air was told
that its low price had resulted in a reduced point score for cost realism.
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Serv-Air then, by letter dated and received at our Office on August 25,
1977, amplified its protest.

II. Serv-Air’s Allegations

Serv-Air, in the letter of August 12, 1977, made two general
allegations:

1. That it should be awarded the contract because its proposal was
found technically acceptable and also offers the lowest cost, fee, and
ceiling price.

2. That the incumbent, Northrop, had access to more detailed infor-
mation concerning a new element of work than was made available to
Serv-Air, thus unfairly allowing Northrop to receive a higher score
on that part of its proposal. ,

Serv-Air's August 25, 1977, letter raised several new grounds of
protest, as follows:

1. The technical evaluation criteria were designed to give special
weight to recent experience rather than the quality of services offered.

2. The system of price evaluation is inherently defective because it
penalizes offerors for cost-saving techniques, regardless of the sound-
ness of the techniques, by subtracting points from proposals whose
target cost falls outside a predetermined range from the Government
estimate.

3. Oral discussions concerning both technical and price proposals
should have been held.

After release of certain information by the Department of the Air
Force (Air Force) pursuant to a request filed in accordance with the
Freedom of Information Act (FOIA), 5 U.S. Code 552 (1976), Serv-
Air, by letter dated February 24,1978, amplified the August 25 grounds
of protest and raised additional objections to the procurement, as
follows:

1. Serv-Air modified the allegation concerning the price evaluation
by objecting to the manner in which the formula was applied and to
the effect of the application in these circumstances. Specifically, Serv-
Air alleged that the application of the price evaluation formula had
the effect of eliminating price as an evaluation factor.

2. Serv-Air alleged that the Air Force failed to satisty mandatory
statutory and regulatory requirements to obtain and analyze certified
cost or pricing data.

3. Serv-Air alleged that the Air Force failed to disclose in the RFP
or during negotiations preferences for specific methods employed by
the incumbent to accomplish certain tasks, thus making equal technical
competition impossible.

4. Serv-Air expanded its allegations relating to negotiations by
arguing that even if oral negotiations were not required, the written
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negotiations were so inadequate as to not constitute “meaningful
discussions.”

IT1. Timeliness

The Air Force has argued that several of Serv-Air’s allegations are
untimely under our Bid Protest Procedures, 4 C.F.R. part 20 (1977).
First, the Air Force argues that all of the allegations contained in
Serv-Air’'s August 23, 1977 letter are untimely because they should
have been known on August 4, 1977, when Serv-Air was notified of the
award to Northrop, and that letter was not filed within 10 working
days, as required by 4 C.F.R. § 20.2(b) (2) (1977). Additionally, the
Air Force argues that even if some of the arguments are considered
timely, the allegations concerning the evaluation procedure are un-
timely pursuant to 4 C.F.R. § 20.2(b) (1), which requires that protests
based on patent solicitation improprieties be filed prior to the closing
date for receipt of initial proposals. The Air Force also argues that
Serv-Air’s argument concerning the lack of oral negotiations is un-
timely, presumably because it was not raised until approximately 1
month after the Air Force’s request for best and final offers.

Serv-Air responded to these arguments in a submission of February
24, 1978. Serv-Air stated it first learned that its low price had resulted
in a reduced price realism score at the August 16, 1977, debriefing, and
that the price evaluation criteria had been irrationally implemented.
Also, Serv-Air argues that “* * * the debriefing provided the first
evidence that the negotiation process had failed in its essential pur-
poses.” Regarding the Air Force’s arguments that Serv-Air should
have protested any problems with evaluation criteria before the due
date for initial proposals, Serv-Air states:

* % * this protest could not have been made on the hasis of the RFP itself, The
RFP did not disclose that the analysis of “price realism” would ignore the dif-
ferences between proposals, that no audit or cost analysis would be conducted,
that the scoring formulae would eliminate cost as a factor, that negotiations would
be eurtailed regardless of obvions misunderstandings or that penalties would be
imposed for deviation from nnannounced preferences. The debriefing, in turn. only
hinted at these defects and suggested where to look. Serv-Air's development of the
facts now permiits a greater particularization of improprieties that could only he
inferences drawn from anomalous results before.

Certain grounds of Serv-Air’s protest have been untimely raised. Tt
is our opinion that the arguments concerning the price evaluation are
untimely (Aungust 25 letter No. 2; February 24 letter No. 1). The price
evaluation method is set out in detail in the RFP. For example, the
method to be used to evaluate cost realism is stated, as follows:

(2) Realism will be evaluated by comparison of the proposed target cost to a
government estimate of target cost. Any price falling within a predetermined
range from the government estimate will receive the maximum number of points.

A target cost that falls above or below this range will receive fewer points the
farther away it is from the range.



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 833

Serv-Air’s August 25 allegation that this formula penalizes rather
than rewards cost-saving innovation directly takes issue with the above
provision of the RFP and should have been raised prior to the closing
date for initial proposals. We note that Serv-Air does not argue that
the Air Force conducted the price evaluation in a manner inconsistent
with that set out in the RFP. As for Serv-Air’s February 24 argument
that it could not have known the effect that this formula would have
until it learned of the point scoring system, the Government estimate,
and the range, we think that the formula was sufficiently detailed to
put Serv-Air on notice that the price evaluation could have been con-
ducted in the manner that it in fact was. Therefore, this argument,
raised after the closing date, is untimely. See, e.g., Design Concepis,
Inc., B-186125, October 27, 1976, 76-2 CPD 365.

According to Serv-Air the fact that the price evaluation had the
effect of eliminating price even though the RFP stated that it would
be weighted 30 percent resulted in the absence of price competition. In
the absence of price competition the C.O. must meet certain statutory
and regulatory requirements to ensure that the awardee’s price is
reasonable (February 24 letter No. 2). Since the Air Force did not meet
those requirements in this case, Serv-Air argues that the contract 1s
void.

No question has been raised concerning the timeliness of this issue.
In order to decide whether the Air Force should have met the appli-
cable cost or pricing data requirements, we must determine whether
there was adequate price competition. Therefore, we will examine the
price evaluation in this case, but only to ascertain whether the for-
mula did produce adequate price competition for purposes of cost or
pricing requirements.

Serv-Air’s allegations (August 25 letter No. 3; February 24 letter
No. 4) concerning the lack of oral negotiations and the inadequacy of
written negotiations are partially untimely. Serv-Air knew that oral
negotiations were necessary due to the size and complexity of the
procurement, and the possible long duration of any resulting contract
award by the request date for best and final offers, at the latest. Since
these arguments were raised more than 10 working days later, they
are untimely and will not be considered.

After receiving certain evaluation documents pursuant to its FOTA
request, Serv-Air alleged that, during written negotiations, the Air
Iforce had not understood aspects of Serv-Air's technical proposal
and should have realized that Serv-Air might be confused concerning
several requirements. Serv-Air argues that, at that point, the Air
Foree should have instituted oral negotiations to clear up these prob-
lems. Serv-Air also alleges that, whether or not oral negotiations were
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warranted, the results of the technical evaluation showed that the
written negotiations were superficial and inadequate. Since these
grounds could not be known by Serv-Air until it reeeived the evalua-
tion documents, they were timely raised.

Serv-Air also argues that price negotiations should have been held,
instead of a continued mechanical application of the price evaluation
formula, when the Air Force discovered that both prices were sub-
stantially lower than the Government. estimate. This argument 1s al=o
timely, as it. could not have been raised until after the debriefing when
Serv-Air first learned of the relative prices and the Government esti-
mate, and it was raised within 10 days of the debriefing in Serv-Air's
letter of August 25,1977,

Finally, Serv-Air’s contention (August 25, 1977, letter No. 1) that
the technical evaluation criteria unduly restricted competition and
favored the incumbent contractor is ¢learly untimely. The evaluation
eriteria were listed in the RFP and should have been but were not
protested prior to the closing date for initial proposals.

Serv-Air has argued that even if some of its allegations are un-
timely, “* * # the critical nature of the issnes raised necessitates
review.” 4 CLF.R. §20.2(c) permits consideration of untimely pro-
tests that raise issues significant to procurement practices or pro-
cedures, This exception to the general timeliness requirements is
limited to issues which are of widespread interest to the procurement
community and is “exercised sparingly” so that the timeliness stand-
ards do not become meaningless. &. A. Miller Industries, Inc. (-
consideration), B-187183, January 14, 1977, 77-1 CPD 32, We see
nothing in the untimely issues here that warrants invoking this
exception,

IV. Adequate Price Competition

Price was evaluated using a predetermined Government estimate of
target cost, fee, and ceiling price as o baseline and giving equal
weight up to 150 points to “cost. realism” and “assumption of risk.”
The Air Force estimate and the Serv-Air and Northrop proposals
with the following differences were:

Air Force

Serv-Air Northrop Difference  Estimate
Total target cost_ .. ..._ $16, 395, 424 8§17, 100, 785 8705, 361 S18, 040, 944
Total target fee_ ... ... _ 819, 386 891, 963 72, 577 0902, 048
Total target price.._... 17,214,810 17, 992, 748 777,938 18, 942, 992
Ceiling price.........._.. 17,707, 058 18, 810, 864 1, 103, 806 19, 845, 039
Over target sharing
(percent) ... _.....__. 60/40 60/40

Under target sharing
fpercent) .. . ... .____. 80/20 70/30
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Cost realism, which is at the heart of the dispute, was evaluated in
the following manner. A Government estimate of target cost (shown
above) was developed by a certified public accountant on the Head-
quarters ATC Pricing Staff. The estimate was based on Department
of Labor Service Contract Act Wage Rates, manning estimates, and
data from prior contracts for the same and similar services. The pre-
determined range, within which proposed target costs would receive
the maximum cost realism score, was set at 7.5 percent. According to
the Air Force, this represented the Government’s range of confidence
in the accuracy of the estimate. Target costs falling outside this range,
cither above or below, received fewer points the farther they were
from the range. The zero point mark was at 15 percent above or below
the estimate. :

Assumption of risk was evaluated by comparing each proposal’s
target price, ceiling price, 5-percent cost overrun, and 5-percent cost
underrun to the Government estimate. A 70/30-percent sharing for-
mula was used to calculate the Government’s cost overrun and under-
run figures. Basically, 75 points were to be awarded to any proposal
matching the Government estimate, and prices below the estimate
received more points up to 150 at 7.5 percent below the estimate.

Serv-Air’s best and final price proposal received 150 points for
assumption of risk and 120 points for cost realism, for a total of 270.
Northrop’s higher-priced proposal received 126.6 points for assump-
tion of risk and 150 points for cost realisin, for a total of 276.6, or a
6.6-point advantage.

Serv-Air argues that there was not “adequate price competition™
in this procurement, as defined by Armed Services Procurement Regu-
lation (ASPR) § 3-807.1(b) (1) (1976 ed.). Serv-Air bases this argu-
nient on its contention that the price evaluation eliminated price as
an evaluation factor and on the fact that the RFP states that
“# * % Jowest price will not necessarily receive the award.” Serv-Air
argues that because there was not adequate price competition, the
Truth in Negotiations Act, 10 U.S.C. § 2306 (f) (1976), required the
Air Force to obtain certified cost or pricing data prior to the award
of the contract, ASPR § 3-807.2(a) (1976 ed.) required a cost analy-
sis, and ASPR § 3-801.5(b) (1976 ed.) required an audit. Since the
Air Force admittedly failed to meet these requirements, Serv-Air
argues that the contract is invalid and that any follow-on contracts
would also be invalid.

The Truth in Negotiations Act requires that contractors submit
certified cost or pricing data prior to the award of any negotiated
contract where the price is expected to exceed $100,000. The act pro-
vides that this requirement need not be met “* * #* where the price
negotiated is based on adequate price competition.” ASPR § 3-807.3

279-723 O -179 - 6
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(a) also requires such data, and has the same adequate price com-
petition exemption. The requirements of ASPR §§ 8-807.2(a) and
3-801.5(b), as stated above, must be met whenever the contract price
is based on certified cost or pricing data.

“ Adequate price competition” is defined, in ASPR § 3-807.1(b) (1),
in the following manner:

(1) Adequate Price Competition.

a. Price competition exists if offers are solicited and (i) at least two respon-
sible offerors (ii) who can satisfy the purchaser’s (e.g., the Government's)
requirements (iii) independently contend for a countract to be awarded to the
responsive and responsible offeror submitting the lowest evaluated price (iv) by
submitting price offers responsive to the expressed requirements of the solici-
ation. Whether there is price competition for a given procurement is a matter
of judgwment to be based on evaluation of whether each of the foregoing con-
ditions (i) through (iv) is satisfied. Generally, in making this judgment, the
smaller the number of offerors, the greater the need for close evaluation,

Serv-Adr contends, for the above-enumerated reasons, that sub-
section (iii) was not met, since the contract was not required to be,
and was not, in fact, awarded to the offeror with the lowest evaluated
price.

While we have not specifically addressed the issue of what consti-
tutes adequate competition for the purposes of invoking the exemp-
tion in the Truth in Negotiations Act, we have interpreted ASPR
§ 3-807.1(b) (1) in the context of 10 T.S.C. §2304(g) (1976). That
statute and the implementing regulation, ASPR § 3-805.1, require
that written or oral discussions be held in all negotiated procurements
over £10,000, unless it can be clearly demonstrated from the existence
of adequate competition that acceptance of the most favorable initial
propesal without discussion would result in a fair and reasonable
price. In Shapell Government Iousing, Inc. and Goldrich and Kest,
Ine,, 55 Comp. Gen. 839, 848 (1976), 76.-1 CPD) 161, in finding an
award to a higher-priced, higher technically rated offeror to be the
result of adequate price competition, we stated that “* * * we he-
lieve the language ‘lowest eraluated price’ should be defined to in-
clude all of the factors in the award evaluation.” [Italic supplied.]
Generally, then, adequate price competition exists and certified cost
or pricing data need not be submitted where more than one offeror
is considered to be within the competitive range and price is a sub-
stantial, though not necessarily determinative, factor in the pre-
scribed evaluation criteria.

As for the impact of the elimination of price as a factor in this
issite, Serv-Air argues that the two price proposals here were “widely
divergent,” and were leveled by the price evaluation, and that both
proposals were scored so near the maximum that “differences between
them were lost.” Serv-Air cites Group Operations, Inc., 53 Comp.
Gen. 1315 (1976), 76-2 CPD 79; W. 8. Gookin & Associates, B-
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188474, August 25, 1977, 77-2 CPD 146; and Design Concepts, Inc.,
B-184658, January 23, 1976, 76-1 CPD 39, as cases in which our Of-
fice condemned price or cost evaluation schemes which leveled di-
vergent proposals. There are, however, significant differences between
these cases and the instant case.

In Group Operations, Inc., supra, a low proposal of $10,810 and a
high proposal of $23,216 received nearly identical scores. The high
proposal was over 100 percent above the low proposal. We deter-
mined that even though the cost evaluation was improper, there was
not sufficient prejudice to disturb the award, since the technical evalu-
ation was substantially more important and the awardee had a sig-
nificant edge in the technical evaluation.

In W. 8. Gookin & Associates, supra, the high proposal was over
100 percent higher than the low proposal, but scored the same. Again,
even though we found the evaluation improper, we found no basis
to disturb the award because of the importance of technical excel-
lence and the significant technical superiority of the higher-price
proposal.

In Design Concepts, Ine. (B-184658), supra, the evaluation formula
penalized offers to the degree that they deviated from the arithmetic
mean of all offers. This resulted in low offers receiving no advantage
whatsoever from being low. This evaluation scheme was not revealed
in the RFP, and, in fact, the RFP clearly indicated that low offers
would be scored higher. The result was that award was made to an
offeror whose technical proposal was only about 5 percent higher
than the protester’s, but whose price was approximately 414 times
that of the protester’s.

The above cases involve extreme circumstances, especially as com-
pared to the present case. While Serv-Air characterizes the pro-
posals as “widely divergent,” the largest difference in price or cost is
the approximately 5.5-percent difference in ceiling price. In addition,
there was no surprise in the instant case, as there was in Design Con-
cepts, Inc. (B-184658), because the evaluation followed the criteria
explicitly detailed in the RFP, including the admonition that the
lowest price would not necessarily receive the highest score. In short.
while we realize that the approximately 5-percent lower Serv-Air pro-
posal did not receive a 5-percent price evaluation advantage, we can-
not say that price was eliminated as an evaluation factor. We sec
nothing improper in two closely priced proposals being scored closely
in a price evaluation. A

In the present case, both offerors were within the competitive range,
and award was made to the offeror whose price was approximately 5
percent higher, but whose technical rating was substantially higher.
Since we have determined that the price evaluation did not elimi-
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nate price as an evaluation factor and price was a substantial factor
in the evaluation scheme (30 percent) we feel that there was adequate
price competition. Therefore, the Air Force properly did not require
the submission of cost or pricing data.

Serv-Air argues that oral price negotiations should have been held
once the Air Foree discovered that both offerors’ proposed prices were
below the Government estimate, to ensure that the Government ve-
ceived the best price. The Air Force points ont that both offerors were
within 9 percent of the Government estimate. In light of our finding
that the price evaluation was proper and in accordance with the
RFP and that there was adequate price competition, we do not feel
that the fact that both offerors were slightly lower than the Govern-
ment's estimate requires the (Government to hold price discussions
in order to ensure that it received the best price. See Vinnell Corpora-
tion, B-180557, October 8,1974,74--2 CPD 190.

V. Technical Evaluation and Negotiations

The RFP listed the following factors to be considered in the techni-
¢al evaluation:

a. Overall experience in simmulator and jet aireraft maintenance functions on
aireraft of equal or greater complexity than those assigned to Vance AFB.

b. Overall experience in other basge support functions for a pilot training

facility and/or operation of the same or similar facilities contemplated by thig
Request for Proposal.

¢. Understanding of the requirement. and proposed method of operation.
d. Operation and management policies and procedures.

e. Manpower resources and utilization of key personnel,

f. Mobilization (phase-in) plan.

The RFP further stated that:

* * * JMost weight will be given to factor a. A lesser weight will be given to
factor b. Foctors ¢, d, @ and £ will be given equal weights hut less than either

factora or b.

Serv-Air has made two basic allegations concerning the technical
evialuation and related negotiations:

(1) That the Air Force had preferences for specific methods of
performing certain tasks based on the incumbent’s performance, and
these preferences were known by the incumbent, but were never com-
municated to Serv-Air.

(2) That the Air Force's written negotiations were insuflicient to
resolve uncertainties relating to work requirements, and misunder-
standings concerning the Serv-Air proposal, thus violating the re-
quirement for meaningful negotiations and resulting in an improper
technical evaluation.

Serv-Air has presented 27 examples, grouped into five categories,
which it argues are illustrative of the Air Force’s failure to conduct
meaningtul negotiations which resulted in unfair penalties assessed
against the firm in the technical evaluation. Among the 27 examples
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of deficiencies in the technical evaluation and negotiations, five alleg-
edly illustrate the Air Force’s preconceived and unannounced prefer-
ences; the others allegedly illustrate other categories of improprieties.
While we have carefully reviewed all of the examples, we do not feel
that 1t is necessary to address each one in this decision, as they are only
meant to be illustrative examples of the lack of meaningful negotia-
tions. Rather, we will discuss one example in each category of deficiency
noted by Serv-Air.

Generally, it is not the function of this Office to reevaluate technical
proposals, or resolve disputes over the scoring of technical proposals.
Decision Sciences Corporation, B-182558, March 24, 1975, 75-1 CPD
1755 Techplan Corporation, B-180795, September 16, 1974, 742 CPD
169; 52 Comp. Gen. 382 (1972). The determination of the needs of the
Government and the method of accommodating such needs is primarily
the responsibility of the procuring agency, 46 Comp. Gen. 606 (1967),
which, therefore, is responsible for the overall determination of the
relative desirability of proposals. In making such determinations, cor-
tracting officers enjoy “a reasonable range of discretion” in determin-
ing which offer should be accepted for award, and their determinations
will not be questioned by our Office unless there is “a clear showing of
unreasonableness, an arbitrary abuse of discretion, or a violation of the
procurement statutes and regulations.” METIS Corp., 54 Comp. Gen.
612 (1975), 75-1 CPD 44. While Serv-Air states that it is not asking
us to reallocate the points awarded in the technical evaluation, but only
to determine the sufficiency of the negotiations, many of the examples
presented by Serv-Air go to the question of whether points should have
been deducted in the technical evaluation. Consequently, we feel that
the above standard of review is appropriate in this case.

Concerning the issue of when and to what extent negotiations are
required, 10 U.S.C. § 2304 (g) (1976) requires that oral or written dis-
~ cussions be held with all offerors in the competitive range. The statu-
tory mandate can be satisfied only by discussions that are meaningful.
Houston Films, Inc., B-184402, December 22, 1975, 75-2 CPD 404; 51
Comp. Gen. 431 (1972). Generally, to be meaningful, discussions must
include the pointing out of deficiencies or weaknesses in an offeror’s
proposal. Austin Electronics, 54 Comp. Gen. 60 (1974), 74-2 CPD 61;
50 Comp. Gen. 117 (1970). We have stated, however, that:

* = * It iy * # * unfair, we think to help one proposer through successive rounds
of discussions to bring his original inadequate proposal up to the level of other
adequate proposals by pointing out those weaknesses which were the result of his
own lack of diligence, competence, or inventiveness in preparing his proposal. 51
Comp. Gen. 621, 622 (1972). '

Additionally, we have held that the “* * * extent and content of mean-
ingful discussions * * * are not subject to any fixed, inflexible rule,”
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Decision Sciences Corporation, supra, and that what will constitute
such discussion “* * ¥ is a matter of judgment primarily for determina-
tion by the procuring agency in light of all the circumstances of the
particular procurement and the requirement for competitive negotia-
tions * * *” 53 Comp. Gen. 240, 247 (1973).

Further, it is a fundamental principle of competitive negotiation
that offerors must be treated equally, and that they must be provided
with identical statements of the agency’s requirements to provide a
common basis for the submission of proposals. Computek Incorporated,
et al., 54 Comp. Gen. 1080 (1975), 75-1 CPD 384. Also, if an agency
changes stated needs during the course of a procurement, all offerors
must be informed of the changes and permitted to revise their pro-
posals. Union Carbide Corporation, 55 Comp. Gen. 802 (1976), 76-1
CPD 134; Corbetta Construction Company of I[llinois, Inc., 55 Comp.
Gen. 201 (1975), 75-2 CPD 144

1. Alleged Air Force Preferences

Basically, Serv-Air argues that the Air Force preferred specific
methods of performing tasks based on Northrop’s performance as the
incumbent, and that Serv-Air's proposal was penalized to the extent
that it deviated from these unannounced preferences. The Air Force
insists that these preferences were not preconceived or developed dur-
ing the procurement, but rather were opinions of the Air Force techni-
cal experts concerning which proposal offered the best method of
performing the required work. That is, the RFP told the contractor
what to do, but not how to do it, and the so-called “preferences” weie
nothing more than the technical panel’s judgment as to which proposal
provided the best means of accomplishing the work.

The following example allegedly illustrates the Air Force's failure
to reveal preferred techniques:

Example No. 2

Original Question No. 1 (May 31, 1977) :

“In view of emphasis upon energy and fuel conservation, why do you propose
the ‘l}?ol: line’ procedure for de-icing aircraft during extreme ice and snow condi-
tions?”

Serv-Air's Response (June 20, 1977) :

“The reference to the ‘hot line’ procedure Paragraph 3.1.5.3 [of Serv-Air's
I1r0pnsql], for removal of ice from aircraft surfaces, was intended to reflect a
capability that could be utilized if considered necessary. The necessity to utilize
this expensive method will be a joint Air Force/Serv-Air decision based on stu-
dent program status and other mission factors. * & * »

Hraluation Panel Final Comment No. 12 (July 21 ,1977) :

Reference Question 1: Although the “Hot Line” procedure used to de-ice air-
craft was acceptable during Serv-Air's previous tenure at Vance AFB, it has
§i11('o ‘l)eeu discontinued [in favor of chemical deicing] because of factors affect-
ing aiicrew and aireraft safety and, more recently, fuel conservation efforts.

Apparently, this example is intended to show that while the Air
Force preferred chemical deicing, it did not convey this preference
to Serv-Air. Serv-Air states that there is no suggestion that it could
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not or would not use the preferred method, and that the penalty stems
from the statement that Serv-Air was capable of using hot-line de-
icing if the Air Force desired, in addition to chemical deicing.

The Air Force responded that the RFP clearly indicated that the
Air Force Technical Order System (T.O.) must be strictly complied
with. Hot-line deicing is not permitted by T.O. 42C-1-2 and T.O. I'T-
38A-2-2, which specify required deicing procedures. Therefore, the
Air Force argues, the only “preference” it had was for the required
procedure, which was available to Serv-Air, in which Serv-Air should
have researched. The Air Force states that it asked the question to be
sure that Serv-Air understood the requirement.

Serv-Air's response does not dispute the fact that hot-line deicing
is not permitted, but rather states that it was merely offering the capa-
bility if desired. Serv-Air also notes that the Air Force failed to indi-
cate that this was a deficiency.

It is our opinion that the Air Force action in penalizing Serv-Air
for proposing hot-line deicing was not unreasonable or arbitrary. This
“unannounced preference” was, in fact, clearly indicated in the RFP.
Since the T.O. did not permit hot-line deicing, then offering it, even
as an auxiliary capability, indicates a lack of understanding of the
current permitted procedure and a lack of diligence in proposal prep-
aration. The Air Force question, while it did not label the area as a
deficiency, should have been sufficient to put Serv-Air on notice that
there was a problem with proposing the procedure. See, e.g., Systems
Consultants, Inc., B-187745, August 29,1977, 77-2 CPD 153.

2. Other Alleged Failures to Conduct Meaningful Negotiations

Examples of other alleged improprieties have been grouped into
the following groups by Serv-Air:

a. Failure to Reveal Needed Factual Information.

b. Failure to Reveal Alleged Inadequate or Excessive Service

Levels.

¢. Failure to Understand the Serv-Air Proposal.

d. Failure to Aid Serv-Air’s Understanding of Government Re-

quirement. :

a. Failure to Reveal Needed Factual Information.

Example No. 1

Original Question No. 50 (Maey 31, 1977) :

“Do you have any training requirements for Fire Protection personnel which
will require quotas in USAF schools prior to 1 October 77? See Amendment/
Modification No. ¥41689-77-R-0016-0002 for qualification requirements.”

Nere-Air Response (June 20, 1977) :

“We do not anticipate any training requirements (quotas in USAF schools)
prior to 1 October 77 for Fire Protection personnel. Our Fire Chief will be sched-
uled to attend the advanced Fire Department Technology Course at Chanute
AFB within 6 months of 1 October 77. It is assumed that all existing fire de-
partment personnel will meet physical, experience and training requirements as
of 1 October 77. Newly assigned personnel will be scheduled for training as nec-
essary after 1 October 77.”
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Evaluation Panel Final Comment No. 37 (July 21,1977) :

“Reference Question 50: Serv-Air assumed that all of the present fire protec-
tion personnel working at Vance are trained to meet the RFP. All persounel are
not trained as evidenced by Northrop scheduling 8 Rescue personnel for train-
ing prior to 1 Oct. 77. This significant requirement was not adequately researched
by Serv-Air.”

Serv-Air argues that in this instance the Air Force should have told
Sevv-Air that the existing fire protection staft did not meet the train-
ing requirements for the upcoming contract and, therefore, needed to
be scheduled for training. Serv-Air also contends that this is an in-
stance in which the Air Force should have. but did not, point out the
specifie deficiency in Serv-Air's proposal.

The Air Force response is that the requirement for training of Fire
Protection personnel was clearly stated in amendment/modification
No. F41689-77-R-0016-002. Additionally, the Air Force argues that
Serv-Air should have been aware, with reasonably diligent rescarch,
that the present personnel did not meet this training requirement he-
-ause it did not exist under the previous contract. Therefore, the Nir
Force maintains, Serv-Air’s assumption that all existing personnel
would meet the new requirements indicated a lack of research of RFP
requirements.

Serv-Air, in rebutting the Air Force comments, points out that the
technical panel penalized it for failure to provide trained personnel or
failure to schedule them for training, although the panel admits that
it had no knowledge of the qualifications of the personnel proposed
by Serv-Air.

It appears to us that Serv-Air was penalized for proposing un-
trained fire protection personnel and the failure to fully understand
the RFP requirements. We agree with the Air Force analysis. Serv-
Air should have been aware of the change in training requirements
from the previous contract, since the new requirement was stated
clearly in the cited amendment to the RFP.

b. Failure to Reveal Allegedly Inadequate or Excessive Service
Levels.

Breainple No. 7

Original Question No. 8 (May 31, 1977) :

“The ACE Program method of operation section [in the RFP] reflects both
the Mission Support Kit (MSK) concept and forward supply concept. Which
method will be used? Please explain the supply procedures to he used to support
the ACE Operating Locations (OI). Also expand on the need for two material
control clerks at the OLS.”

Nerv-Air Response (June 20, 1977)

“The ACE Program will be supported by a Mission Support Kit (MSK) * * *

“The utilization of the two Material Control Clerks at SAW and PSM will be

in support of the increased load in the area support portion of the MSKs assigned
to each of the respective bases = *

Eevaluation Panel Final Comment No. 19 (July 21, 1977) :

“Reference Question 8: Method of ACE Program supply support is clarified to
some extent in contractors reply. However, method of operation prescribed in
response to question does not properly justify need for two material control
clerks at specified locations,”
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Serv-An’s argument concerning the alleged impropriety in the
above example is basically that it was penalized for providing too
much service, even though it was the low-priced offeror. According to
Serv-Air, the Government should have matched the Serv-Air technical
and price proposals to determine what service it was getting for the
price. Serv-\ir contends that its proposal could not properly be penal-
ized for providing excessive manpower levels unless doing so raised
the cost to the Government. Serv-Air also argues that the Air Force
didn’t notify it that providing two clerks was a deficiency.

The Air Force response point out that the RFP clearly states that
the Price Evaluation->anel will not have access to technical proposals
and the Technical Evaluation Panel will not have access to price pro-
posals. Therefore, in evaluating manpower levels, the Technical Panel
properly had no knowledge of the offeror’s price. Additionally, the
Technical Evaluation Panel was concerned with efficiency in the evalu-
ation of proposed manpower levels,

We feel that the Air Force level of negotiation and the determina-
tion to downgrade Serv-\Air for failure to justify the need for two
clerks were not unreasonable or arbitrary. The question certainly im-
plies that the proposal as originally written did not sufficiently justify
the use of two clerks. The deficiency was pointed out and Serv-Air
was given an opportunity to correct the deficiency.

c. Failure to Understand the Serv-Air Proposal.

Hezample No. 18

Original Comment No. 9 (May 31, 1977) :

“Para 5.1.7.1, page 5-15, Volume 1, Management Procedures Branch [of the
Serv-Air proposal], indicates the training section will provide initial training on
the U-1050-II computer. Statement of work specifies successful completion of
formal training at AF Tech School before personnel are allowed to operate U—
1050-I1 Computer.”

Serv-Air Response (June 20, 1977) «

“Specific references to formal training of equipment operations stated in the
basic RFP were not addressed, nor was AFR 50-55 referenced. This paragraph
has been revised to explain the training to be provided on the U-1050-I1 Com-
puter ”

Healuation Panel Final Comment No. 9 (July 21, 1977) :

“Reference Comment 9: Reply to specmcally stated comment failed com-
pletely to address or recognize the statement of work requirement for successful
completion of formal computer training at AF Tech School prior to personnel
being allowed to operate the UNIVAC 1050-IT1 Computer.”

According to Serv-Air, it did not mean that the proposed Training
Section would conduct the required training, but that it would assure
that the required Air Force Technical School training was completed.
The Air Force response is basically that the training requirement can
only be met by training at the Air Force Technical School, and that
Serv-Air’s response did not make this clear, even though the question
c¢learly noted this deficiency.

It is our opinion that Serv-Air’s June 20 response did not make it
clear that formal training requirements would be et in the manda-
tory manner by attendance at the Air Force Technical School, since
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the revision of the applicable section of its proposal still stated that
# % will provide initial and refresher train-

the Training Section “* # #
ing * * * to include formal basic training on the U-1050-IT * # #2

We think that the Air Force did not act unreasonably here. The de-
ficiency was initially pointed out in specific terms, and Serv-An’s re-
sponse reasonably indicated that it was not aware that training at the
Air Force Technical School was mandatory and that contractor train-
g could not substitute.

d. Fatlure to .Aid Serv-Air's Understanding of Government Re-
quirements.

Frample No. 26

Original Question No. 12 (May 31, 1977) :

“The UPT-IFS has no component or series of components identified as either
an Automated Flight Control System (AFCS) or a Central Air Data Computer.
Please define these areas more clearly and skills required to maintain. (Ref Vol
1, pg 3.1-70, Paragraph 3.1.11.1)

Serv-Air Response (June 20, 1977) :

“The skill requirements defined in Paragraph 3.1.11.1 [of the Serv-Air pro-
posall define homogeneous skills directly related to maintaining the UDPT--IFN.
These skill requirements are further defined in Paragraph 3.1.11.1 of our revised
proposal.”

Evaluation Panel Final Conunent No. 22 (July 21, 1977) :

“Reference Question 12: Response to this question is totally inadeguate. The
contractor still does not understand the technical requirements for the UPT TFS.
The skills he believes are required to maintain the simulator are totally
unacceptable.”

Serv-Air states that there was no indication that it was deficient
until the final comment, and that if “* * * a broadly experienced,
fully competent contractor in this area did not understand the Air
Force requirement negotiations should have been conducted to make
the requirement known.”

The Air Force response to this example follows:

Example #26. The comment of the panel for this question was not directed
toward Serv-Air's competency in Flight Simulator maintenance. It was directed
toward their failure to adequately express what skills would be utilized to main-
tain the UPT-IFS. Serv-Air identified two USAF AFSC skills homogeneonus to
the skills they identify as needed to adequately maintain the UPT--IFS. These
skills (325X0-32591 and 326X X) although related are not specifically homongene-
ous. The homogeneous skills required are AFS( 341X4, Digital Flight Simulator
Technician and 341X5 Analog Tactics Landmass Technician, The basic skillx
required to maintain the UPT-IFS are a kuowledge of general purpose core
memory computer systems maintenance and standard peripheral units, digital
linkage and interface circuits, hydraulics, closed circuit T.V. systems (camera/
monitor). analog servo-systems and optics. Serv-Air did not understand the re-
quirement in that core memory repair is not authorized at base level, computer
programmer skills are not required and no camera projection equipment is in-
cluded in the UPT-IFS. Here, once again, the protester has apparently expected
the Technical Evaluation Panel to tell the offeror how to perform a given task.
That responsibility was clearly levied on the offerors throughout the preproposal
conference, solicitation phase and ensuing evaluations.

Serv-Air’s rebuttal argues that since the above-quoted .\ir Foree
response admits that Serv-Air is qualified to maintain simulators, the
statement of analogous skills should not be penalized. If it is consid-
ered a deficiency, Serv-Air contends that the Air Force should have
specifically pointed it out.
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Apparently, the Air Force Technical Panel feels that Serv-Air
does not understand the requirement for Flight Simulator mainte-
nance. It is not our function to perform a second technical evaluation,
but only to determine whether negotiations in this area were meaning-
ful. The original question asked by the Technical panel clearly indi-
cated a deficiency in Serv-Air’s proposal in this-area. Serv-Air’s re-
sponse was apparently clearly deficient again. We do not think that the
Air Force’s determination here was unreasonable or arbitrary.

3. Summary

It appears that Serv-Air’s complaints about the conduct of negoti-
ations and the resulting technical evaluation involved situations in
which several portions of Serv-Air’s proposal were initially consid-
ered to be deficient, the Air Force pointed out the deficiencies with
varying degrees of specificity, Serv-Air’s responses did not cure the
defliciencies, and the Air Force did not conduct further negotiations.
The Air Force believes that either Serv-Air would not have been de-
ficient if it had adequately researched clearly specified requirements,
or that Serv-Air was given an adequate opportunity to correct the de-
ficiency as pointed out by the negotiations conducted. The Air Force
determined that to continue to point out specific deficiencies for suc-
cessive rounds of negotiations until Serv-Air finally responded cor-
rectly would be unfair to Northrop, as it would be tantamount to
writing Serv-Air’s proposal by providing Air Force technical exper-
tise. Our review of the record has disclosed some areas where the
written discussions could have more specifically pointed out the de-
ficiencies found and other areas where the deficiencies were elucidated.

Based on owr review including all examples of improprieties cited
by Serv-Air, it is our opinion that the discussions held were meaningful
in the context of our standard of review. After the receipt of initial
proposals, 53 questions were asked Serv-Air by the technical panel,
and 14 additional comments were made. Serv-Air was then given the
opportunity to and did substantially revise its proposal in response
to the questions and comments. See O perations Research, Incorporated,
53 Comp. Gen. 593 (1974), 74-1 CPD 70. As a result of this revision,
Serv-Air’s technical score increased from 450 points to 570 points, and
Serv-Air’s price points increased from 228 points to 270. While the
Air Force may not have labeled all of Serv-Air’s deficiencies as de-
ficiencies, the questions asked led Serv-Air to the deficient areas of its
proposal and we have held that questions which lead offerors into
areas of their proposals that are unclear are sufficient to put them on
notice that their proposals may be deficient in those areas. See, e.g.,
Systems Consultants, Inc., supra; ASC Systems Corporation, B-
186865, January 26, 1977, 77-1 CPD 60; DOT System, Inc., B-186192,
July 1, 1976, 762 CPD 3; Rantec Division, Emerson Electric Co., B~
185764, June 4, 1976, 76-1 CPD 360. Also, while successive rounds of
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discussions might have allowed Serv-Air to increase its scores, we can-
not say that the Air Force's decision to not conduct further discussions.
even though some deficiencies remained, was arbitrary or unreason-
able. Stuce the written discussions were meaningful, there was no
requirement to hold oral discussions. See, e.g., Gencsec Computer
Center, Inc., B-188797, September 28, 1977, 77-2 CPD 234; Austin
Electronics, 54 Comp. Gen. 60, supra,; 51 Comp. Gen. 621, supra.

VI. Alleged Procedural Deficiencies

Serv-Air has recently complained that the Air Force has delayed
in filing responses to this protest, and that this delay has impaired
Serv-Air’s chances for an effective remedy in the event the protest is
sustained. Serv-Air also alleges that the Air Force destroyed docu-
ments relevant to this protest and has submitted other documents
to ws that have not been released to Serv-Air. Serv-Air contends
that these alleged improprieties have compromised the integrity of
our Bid Protest Procedures.

The Air Force admits to the delays, stating that they have not been
intentional, but are the result of the complexity of the protest and the
loss of personnel involved in the review of the protest. Regarding the
allegation of destruction of documents, the Air Force states that while
the evaluator’s individual workpapers were destroyed, the substance
of their contents was incorporated into the score sheets and formal
comments of the panel, which were provided to Serv-Air. Concerning
the documents provided only to GAQ, the Air Force states that only
cost and technical elements of the Northrop proposal and an internal
ATC legal opinion were not provided to Sery-Air. The Air Force
argues that the elements of the Northrop proposal were properly
withheld, as they contained sensitive data that could harm Northrop’s
competitive position, and the internal legal opinion was properly
withheld under FOIA. The Air Force also states that it considers
all possible remedial action options still available to GAQ, ineluding
a recommendation of termination of the contract for the convenience
of the Government.

Regarding Serv-Air's complaint that we should not consider docu-
ments not released to Serv-Air, we have held that documents which
are not furnished to protesters because they contain information con-
sidered by the agency to be properly withheld under the FOIA will
be considered and accorded full weight by our Office in deciding bid
protests. See, e.g., S.J. Groves & Sons Company, B-189544, October
25, 1977, 77-2 CPD 324. Therefore, we have considered all documents
in the record in this protest, whether or not they have been released to
Serv-Air. Concerning the allegations of destruction of documents, we
see no prejudice to Serv-Air since the Air Force has sufficiently justi-
fied the destruction of the technical panel worksheets, which appar-
ently were incorporated into the summary technical panel comments,
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which were provided to Serv-Air. Finally, regarding Serv-Air’s com-
plaint that the Air Force was untimely in submitting its reports, we
have held that this is a purely procedural matter and does not provide
a basis to disregard the report. Systems Consultants, Inc., supra;
VBM Corporation, B-182225, March 5, 1975, 75-1 CPD 130.

We do feel, however, that the delays in this case were excessive and
potentially prejudicial in terms of feasible remedies.

Accordingly, the protest is denied to the extent it has been considered
on the merits.

[B-192127]

Pay—Retired—Survivor Benefit Plan—Spouse—Coverage—Ter-
mination

Under the Survivor Benefit Plan (SBP), 10 U.S.C. 1447-1455, as amended by sec-
tion 1(5) (A) (ii) of Public Law 94-496, effective October 1, 1976, where a member
had elected spouse coverage but reduction of retired pay for spouse coverage is
terminated because the member no longer has an eligible spouse beneficiary, so
long as he lhad an eligible spouse beneficiary on the first day of the montlh, full
reduction of retired pay for spouse coverage is required since charges are made
on an indivisible monthly bases.

Pay—Retired—Survivor Benefit Plan—Children

Under the SBP, 10 U.S.C. 1447-1455, as amended by Public Law 94-496, effective
October 1, 1976, where the member had elected both spouse and children coverage
and there is termination of reduction of retired pay for spouse coverage because
of loss of an eligible spouse beneficiary, the previously elected child coverage is to
be recomputed since the law governing the SBP requires such coverage to be de-
termined on an actuarial basis and the loss of the eligible spouse beneficiary has
increased the probability that an annuity would be payable to an elected depend-
ent child.

Pay—Retired—Survivor Benefit Plan—Children—No Eligible
Spouse '

Under the SBP, 10 U.S.C. 1447-1455, as amended by Public Law 94196, effective
October 1, 1976 since dependent children coverage, either alone or in combina-
tion with spouse coverage is to be determined on an actuarial basis in order to
maintain such basis, recomputation of children coverage is to be based on the
member’s age and that of the youngest child effective the day after loss of the
eligible spouse beneficiary.

Pay—Retired—Survivor Benefit Plan—Spouse—Eligible Bene-
ficiary

Under the SBP, 10 U.8.C. 1447-1455, as amended by Public Law 94496, effective
October 1, 1976, after spouse coverage is terminated due to loss of eligible spouse
l)eueﬁcxurv and the member remarries, since reduction in retired pay for spouse
coverage purposes is charged on an indivisible monthly basis, such reduction in
retired pay would not resume until the first month following the date such spouse
attains eligible spouse beneficiary status, unless such date is on the first of a
montl, then appropriate charges are to be made for that month.

Pay—Retired—Survivor Benefit Plan—Children—Eligible Spouse
- Effect

Under the SBP, 10 U.8.C. 1447-1455, as amended by Public Law 94-496, effective
October 1, 1976, where the cost of children coverage liad been recomputed and
charged following the loss of eligible spouse beneficiary, then upon the reacquisi-
tion of an eligible spouse beneficiary, since children coverage is to remain on an
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Pay—Retired—Survivor Benefit Plan—Children—Eligible Spouse
Effect

actuarial basis, and sinee the gain of an eligible spouse heneficiary hus redunced
the probability that an ammuity would be payable to an elected dependent child,
tlie cost of such coverage should be further recomputed.

Under the SBP, 10 U.S.C. 1447-1455, as amended by Public Law 94-496, effective
October 1. 1976, since dependent children coverage, either alone or in combination
with spouse coverage, is to be determined on an actuarial basis, in order to main-
tain such basis upon the gain of an eligible spouse beneficiary, further recompu-
tation of children coverage is to be hased on the age of the youngest child and the
ages of the member and remarriage spouse on the date the spouse qualified as an
eligible spouse beneficiary.

Pay—Retired—Survivor Benefit Plan—Cost Deductions and Cover-
age—Effective Date

Under the SBP, 10 U.S.C. 1447-1455, as amended by Public Law 94—496, ¢ffective
October 1. 1976, where a member reacquires an eligible spouse beneficiary, and
there ix further recomputation of the cost of coverage because of the existence of
previously elected dependent children heneficiaries, since reduction in retired pay
for coverage purposes is charged on an indivisible monthly basis, sueh further
recomputed coverage charges would not resume until the first day of the month

following change of coverage status, unless such status change occurred on the
first day of the month, then appropriate charges are to be made for that month.

In the matter of Sergeant Edwin T. Peniston, USMC, Retired, and

Gunnery Sergeant Frederick Burrough, USMC, Retired, Septem-
ber 25, 1978:

This action is in response to a letter dated April 27, 1978, from Licu-
tenant Colonel W. S, Moriarty, USM(, Disbursing Officer, Centralized
Pay Division, Marine Corps Finance Center, requesting an advance
decision on a series of questions concerning the proper method of com-
puting and effecting reduction in retired pay for coverage purposes
under the Survivor Benefit Plan (SBP), 10 U.S.C. 1447-1455, as
amended by section 1(5) (A) (i1) of Public Law 94-496, October 14.
1976, 90 Stat. 2375, Particular references are made to the cases of
Master Sergeant Edwin T. Peniston, TUSMC, Retired, and Gunnery
Sergeant Frederick Burrough, USM(, Retired. The request was for-
warded to this Office by letter from the Office of the Commandant of
the Marine Corps (FDD), dated June 6. 1978, and has been assigned
Control No. DO-M(C-1293 by the Department of Defense Military Pay
and Allowance Committee.

The submission states that Sergeant Peniston was tranferred to the
retired list on December 1, 1966. On March 10, 1973, he elected to par-
ticipate in the SBP under the provisions of subsection 3(b) of Publie
Law 92-125, 86 Stat. 706, 711, 10 T.S. Code 1448 note, to provide an
annuity on a reduced base amount of $375 for his spouse, Florence, and
dependent child, Teresa. As a result of that election, his retired pay
was reduced in the amount of $15 for spouse coverage and $3.32 for
child coverage effective June 1,1973.

On July 25, 1977, Sergeant Peniston inforined the Finance Center
that he received a divorce from his spouse, Florence, on July 7, 1976,
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and that he married a new spouse, Helen, on August 6, 1976. He re-
quested that Helen be substituted for Florence on his SBP election
form.

Based on that notice and request, the Finance Center retroactively
refunded the cost of spouse coverage from October 1. 1976, the eftfective
date of Public Law 94-496, supra, and the charge against his retired
pay for the monthly SBI” cost for coverage of the new spouse, Helen,
was begun on August 1, 1977, since she was not a parent of issue of that
marriage prior to that time. In addition to that action, and while no
costs for child coverage were recomputed on the basis of “child only”
coverage during the interim period, the cost of child coverage was
thereafter recomputed on the basis of “spouse and child” coverage
from August 1, 1977, using dates of birth for the member, his new
spouse and child as of that date.

The facts in the case of Gunnery Sergeant Burrough are that, fol-
lowing a period in which he was in the Fleet Marine Corps Reserve,
he was transferred to the retired list on July 1, 1968. On March 17,
1974, he elected to participate in the SBI”> under the provisions of sub-
section 3(b) of Public Law 92-423, supra, to provide an annuity based
on his full monthly retired pay for his spouse, Eva, and 3 dependent
children. As a result of that election, his retired pay was reduced in the
amount of $8.27 for spouse coverage and $3.11 for children coverage
effective April 1, 1974.

By correspondence received at the Finance Center on October 11,
1977, Sergeant Burrough advised that he had received a divorce from
his wife, Eva, on December 3, 1976, and requested that his SBI> cover-
age be adjusted in accordance with Public Law 94-496, supra.

Based on that notice and request, the monthly SBP cost of coverage
for his former spouse was retroactively refunded from December 1,
1976. Unlike the Peniston case, however, the SBP cost for children
coverage was recomputed on the basis of “children only” coverage, with
the increased monthly cost of $15.50 being deducted from his retired
pay effective December 1, 1976.

The actions taken in those cases seem to be inconsistent. It is indi-
cated that, on further analysis, it is doubtful whether the dates used for
effecting changes in retired pay reductions in the cases described are
correct, in view of the amendment to 10 U.S.C. 1452 (a) by Public Law
- 496, supra, and our decision B-189037, September 30, 1977 (56
Comp. Gen. 1022).

Question a. asks in effect:

When there is no longer an eligible spouse beneficiary because of
death or divorce of the spouse, what is the correct effective date for
terminating the reduction in retired pay for spouse coverage?

As it relates to this question, 10 U.S.C. 1452(a), as amended by
Public Law 94496, supra, provides in pertinent part:
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(a) * * * the retired or retainer pay of a person to whom section 1448 of this
title applies who has a spouse * * * shall be reduced each month by an amount
equal to 214 percent of the first $300 of the base amount plus 10 percent of the
remainder of the base amount * * * The reduction in retircd or retainer puy
preseribed by the first sentence of this subsection shall not be applicable during
any month in which there is no eligidle spouse beneficiary. [Italic supplied.}

Prior to the insertion of the italic sentence by Public Law 94—
496, supra, the basic concept of reducing retired pay for SBP coverage
other than for children coverage was, “once in, always in,” since the
law did not provide for termination of such reduction in pay in the
event an elected beneficiary predeceased the member. The italic
sentence of subsection 1452 (a) removed that restriction by permitting
such termination for “any month in which there is no eligible spouse
beneficiary.”

Charges for SBP coverage are assessed on a monthly basis and for
the whole month, there being no legal authority for subdividing a
month. It is our view that the existence of an elected beneficiary on
the first day of that month governs the coverage costs to be charged for
the whole month. Thus, if a member had initially elected spouse cov-
erage, so long as he had an eligible spouse beneficiary on the first day
of a month, then for SBP coverage charge purposes, the full redune-
tion in retired pay for that coverage would be required for that month.

As the foregoing relates to the Peniston case, he received a divorce
in July 1976, prior to the October 1, 1976, eftective date of Public Law
94- 496, supra. See HL.R. Rep. No. 94-1458 Part 1, 94th Cong.. 2d Sess.
9(1976). Thus, October 1, 1976, became the first day of the earliest
month in which he had no “eligible spouse beneficiary” for the pur-
poses of the last sentence of 10 U.S.C. 1452(a), supra, and the Finance
Center’s action to refund monthly SBP costs of spouse coverage hegin-
ning with that month was correct. In the Burrough case, the divorce
became effective on December 3, 1976. Since the member had an eligible
spouse beneficiary on December 1, 1976, such month remained a month
for which his retired pay was to be reduced for spouse coverage pur-
poses. Therefore, January 1977 became the first month in which he
had no “eligible spouse beneficiary” and the Finance Center’s action
to refund his SBP costs for spouse coverage for December 1977 was
improper and is to be recovered.

Question b. asks in effect :

When there is no longer an eligible spouse beneficiary because of
death or divorce of the spouse, should the additional cost for child
coverage be recomputed on the basis of “children only” coverage ! If
the answer is in the affirmative, should that cost be recomputed based
on the age of the member and youngest child as of the date of initial
entry into the Plan, or based on their ages at some other date?

As it relates to this question, 10 T7.8.C. 1452 provides in part :
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(a) Except as provided in subsection (b), the retired or retainer pay of a
person to whom section 1448 of this title applies * * * who has a spouse and a
dependent child shall be reduced each month by an amount equal to 2% percent
of the first $300 of the base amount plus 10 percent of the remainder of the base
amount. As long as there is an eligible spouse and a dependent child, that
amount shall be increased by an amount prescribed under regulations of the
Secretary of Defense. * * *

(b) The retired or retainer pay of a person to whom section 1448 of this title
applies who has a dependent child but does not have an eligible spouse, shall,
as long as he has an eligible dependent child, be reduced by an amount prescribed
under regulations of the Secretary of Defense.

The legislative history of these provisions recognized the existence
of greater statistical variables in the dependent children aspect of a
member’s family regarding possible receipt of survivor benefits, than
would be experienced with a spouse beneficiary. The idea was expressed
generally that because of the multiplicity of factors which would gov-
ern the prospect of annuities being paid to individuals in this class of
dependents, costs for such coverage were to be actuarially determined.
The Secertary of Defense was vested with the authority to determine
the costs and, under regulations, assess an appropriate charge.

Those regulations are contained in DOD Directive 1332.27, Janu-
ary 4, 1974. The actuarially determined charge is based on the cost
factors applicable to the Retired Serviceman Family Protection Plan
(RSFPP), as is stated in part in Chapter 5 of the Directive:

501. Reduction in Retired Pay .

* ® * L 3 ® *® *

b. Spouse and eligible children. The cost for providing an annuity when there
is a spouse and eligible children shall be 2149, of the first $300 of the base amount,
plus 10% of the remaining base amount, plus an actuarial charge based on the
difference between cost factors under RSFPP, Option 1 and 3, in effect Septem-
ber 20, 1972, * * *

c. Children only (no eligible spouse). The cost for providing an annuity when
there are eligble children, but no eligible spouse, shall be based on the cost factors
under RSFPP, Option 2, in effect September 20, 1972. * * *

When, pursuant to the 1976 amendment to the law, reduction of a
member’s retired pay is terminated because there no longer is an
eligible spouse beneficiary, spouse coverage also terminates upon the
occurrence of the event. Thus, where spouse and children coverage had
been elected, upon the loss of an cligible spouse beneficiary, “children
only” coverage would remain. In order to maintain the actuarial
basis of the charge for that coverage, in view of the fact that the cost
of such such coverage is significantly higher due to the increased pro-
bability that an annuity would be payable to this class of dependents,
recomputation of such coverage would be required. Therefore, the
first part of question b. is answered in the affirmative.

As to the second part of question b., it was previously noted that
the concept of children coverage, either alone or a combination with
spouse coverage, was to be made on an actuarial basis. The basis upon
which the cost of such coverage is established is in part the relationship

279-723 0 - 79 - 7
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of the ages of the member and his children at the time such coverage
was initially established. We see no basis for not applying the same
rule here. It is our view, therefore, that the cost should be recomputed
based on the age of the member and the youngest child as of the first
date following the date of the loss of the previously covered eligible
spouse beneficiary, or October 1, 1976, whichever is later, using the
age of the member and the youngest child as of that date.

As question b. relates to the Peniston case, the date to be used for
“children only” coverage recomputation would be October 1, 1976,
since that is the earliest first date recognizable under the law for this
purpose. Regarding the Burrough case, since the divorce was granted
on December 3, 1976, the following day, December 4, 1976, became
the first day of “children only” coverage; therefore, that date is to be
used for recomputation purposes.

Question c. asks in effects:

After the reduction in retired pay for spouse coverage is terminated
because of death or divorce of the spouse and the member remarries,
what is the correct effective date for effecting the new reduction in re-
tired pay for spouse coverage where no child is born prior to the first
anniversary date of the remarriage?

In 56 Comp. Gen. 1022, supra, we considered the question of re-
sumption of reduction in retired pay for spouse coverage in post-
election remariages. After analyzing section 1(5) (A) (ii) of Public
Law 94496, supre, 10 U.S.C. 1452(a) (ii), we expressed the view
that since that amendatory language focused squarely on the concept
of eligible spouse beneficiary for termination purposes, until a spouse
on remarriage qualified as an eligible spouse by satisfying the earlier
of the conditions stipulated in 10 U.S.C. 1447, retired pay reductions
for spouse coverage would not resume,

As previously stated, all elected coverages are paid for on a monthly
basis. We do not believe that the law, as amended, intended or con-
templated that a participating member would have to pay for cover-
age for the month where on the first day of a month there is no one
in a class of potential beneficiaries who could receive the benefit. We
believe that the propriety of charging for a particular coverage must
be based on the beneficiary status in being on the first of any month,
for that month. Therefore, in answer to question c., it is our view that
reduction in retired pay for spouse coverage is not to be resumed until
the first of the month following the date that the spouse upon re-
marriage attains eligible spouse beneficiary status, unless, of course,
such date is on the first of a month, in which case appropriate
charges are to be made for that month,

In the Peniston case, the first anniversary date of his remarriage
was August 6, 1977, and, thus, became the date his spouse first quali-
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fied as his eligible spouse beneficiary. Since he did not have an
“eligible spouse beneficiary” on August 1, 1977, spouse coverage
charges were not to be assessed that month. Therefore, resumption of
reduction of his retired pay for spouse coverage should have been
made effective on September 1, 1977, rather than on August 1, 1977,
as was done. Appropriate refund adjustment should be made in the
member’s account.

Question d. asks in effect :

If the member remarries and no additional child is acquired by that
marriage, should the recomputed cost of child coverage be further
recomputed ? If the answer is in the affirmative, what is the correct
combination of ages for recomputing the SBP cost?

As was stated in connection with question b., children coverage was
congressionally mandated to be actuarially determined. Thus, in view
of the multiplicity of variable factors which would govern receipt of
benefits by members of this class and in view of the fact that the cost
of “children only” coverage is significantly higher than it otherwise
would be with the interposition of an eligible spouse beneficiary, then
it is our view that there should be further recomputation at that time.

With respect to the second part of question d., it is our view that in
order to maintain the actuarial basis, the cost should be recomputed
based on the age of the youngest child and the ages of the member
and new spouse on the date that such spouse qualified as an eligible
spouse beneficiary since that is the date of the change of status dis-
cussed in question c. above.

In the Peniston case, that recomputation date would be August 6,
19771.

Question e. asks in effect :

If a member subsequently remarries and no additional child is
acquired by the remarriage, what is the date for effecting the reduc-
tion in retired pay for the further recomputed cost for “spouse and
child” coverage?

Since SBP costs are charged for the month of coverage based upon
a member’s beneficiary status on the first of a month, unless the first
anniversary of the remarriage happened to occur on the first day of a
month, such further recomputed costs are to be charged effective the
first day of the month following such change of coverage status. In
the Peniston case, that would be September 1, 1977.

[ B-192242 ]

Contracts—Federal Supply Schedule—Requirements Contracts—
Breach of Contract Allegation
Nonmandatory user of Federal Supply Service (FSS) schedule contract cannot

be held to have breached FSS schedule contract solely because it purchases more
of item from one contractor than another contractor which has lower price.
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Contracts—Federal Suppy Schedule—Requirements Contracts—
Administrative Discretion

General Services Administration provides FSS schedule contracts as primary
source of supply for all agencies, with certain exceptions. However, it is using
agency that is responsible for making determination of which produet will
satisfy minimum needs at lowest cost. Contracts do not contain promises or

guarantees as to volume of sales and, therefore, there cannot be breach of con-
tract on part of GSA.

In the matter of McClane Enterprises, September 25, 1978:

Mc(Clane Enterprises (McClane) has complained to our Oftice with
respect to an alleged breach of contract by both the Department of
Agriculture, Forest Service (Agriculture), and the General Services
Administration, Federal Supply Service (GSA).

This apparent claim for breach of contract concerns contract No.
GS-105--40749 (—40749), 1ssued by GSA, for tree-marking paint for
the period of July 1, 1977, to June 31, 1978.

On May 25, 1977, McClane was awarded multiple-award contract
—$0749 to sell tree-marking paint to “all departments and independent
establishments, including wholly owned Government corporations in
the executive branch of the Federal Government (except the T.S.
Postal Service, Department of Agriculture and Veterans Adminis-
tration) * * # {n such quantities as may be needed to fill any require-
ment determined in accordance with currently applicable procure-
ment and supply procedures.” [Italic supplied.] It must be noted that
the specific exclusion of Agriculture did not preclude MeClane from
soliciting orders from Agriculture. Rather, such exclusion only meant
that Agriculture was not a mandatory user of the Federal Supply
Service (FSS) schedule contract.

McClane states that its bid was based on the 1976--1977 volume of
tree-marking paint purchases amounting to approximately $1,800,000.
Additionally, McClane advises that it expended large sums of money
to establish its quoted price, to advertise and send catalogues and price
lists to the various Government agencies and in preparation of its an-
ticipation of a large volume of orders. McClane asks how approxi-
mately $434,000 of the tree-marking paint produced by The Nelson
Paint Co. (Nelson), which is priced higher than McClane’s, can be
ordered disregarding McClane’s contract. McClane’s position appears
to be that since it only received orders amounting to approximately
$1,000, for the period of July 1, 1977, to February 2, 1978, well below
the 1976-1977 volume figures upon which its quote was based and the
amount of Nelson’s orders, both (3SA and Agriculture breached con-
tract 40749,

It is our view that there was no breach of contract by Agriculture.
McClane’s contract, as stated above, specifically excludes Agriculture
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as a mandatory user under contract ~40749. Consequently, Agriculture
cannot be held to have breached the instant contract solely because it
purchased more tree-marking paint from Nelson while, essentially,
excluding McClane’s product, which has a lower price. Additionally,
the record discloses that Agriculture uses the Nelson paint in areas
where timber trespass (tree stealing) is a problem. Agriculture advises
that the Nelson paint contains a tracer element which is exclusively
identified to Agriculture and, therefore, is the significant element in
any timber trespass prosecution.

Agriculture has informally advised our Office that it does not have
procurement regulations-applicable to the instant situation since all of
the orders are being placed pursuant to the authority of a GSA con-
tract. Also, we note that a majority of the orders placed for Nelson
paint ‘are under $500. However, Agriculture does admit that some
orders greater than $500 are placed, but they come under its agency-
wide justification permitting payment of a higher price for tree-mark-
ing paint which contains a tracer element that satisfies Agriculture’s
minimum need (admissibility in a court of law). Accordingly, Agri-
culture’s procedures in this instance are consistent with the Federal
Property Management Regulations (FPMR) §101-26.408-2 (1977)
which was incorporated in the contract by reference and provides:

Each purchase of more than $500 per line item made froem a multiple-award
schedule by agencies required to use these schedules shall he made at the lowest
delivered price available under the schedule unless the agency fully justifies the
purchase of a higher priced item. Purchases costing $500 or less per line item
should also be made at the lowest delivered price under the schedule; however,
justification for the purchase of higher priced items is not required. Agencies not
required to use schedules, but which choose to do so, are apprised of the advisa-

bility of fully justifying purchases costing more than $500 per line item when the
items are not the lowest priced available on the schedule.

With respect to the alleged breach of contract by GSA, we are of the
opinion that no breach has been committed. GSA annually enters into
a multitude of FSS schedule contracts. See 41 C.F.R. § 101-26.401, et
seq. (1977). These contracts provide for the contractor to furnish the
item called for upon the issuance of a purchase order by a Federal
agency against the contract. Many of these schedule contracts are
mandatory for use by Federal agencies. 41 C.F.R. §101-26.401-1
(1977). Others are optional for use. 41 C.F.R. § 101-26.401-5 (1977).
TUnder the FSS program, term multiple-award contracts, usually 1 year
in duration, for an indefinite quantity of a specific item are awarded
to all offerors with whom satisfactory terms and discounts can be
negotiated. Once the contract is awarded, it is listed in the Federal
Supply Schedule. Then, each agency receives the schedule which
enables it to order directly from the contractor. GSA advises that,
under the multiple-award program, it awards a number of contracts
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for tree-marking paint, each covering a different line of products.
Therefore, GSA emphasizes that performance capability of the prod-
ucts is important in addition to the price. Also, GSA adds that the
volume of sales of any product is dependent on the needs of the using
agencies and the effectiveness of the product in satisfying those needs.

In the instant case, contract -40749 was mandatory except for certain
agencies which are set forth above. The contract was one of a number
of tree-marking paint FSS contracts. While GSA provided the con-
tracts as the primary source for tree-marking paint for all agencies,
each agency was responsible for determining which among the listed
products will satisfy its minimum needs at the lowest cost. Agriculture,
without any input from GSA, made a determination with respect to
the Nelson paint and proceeded to purchase the product. In addition,
a review of the contract reveals that GSA made no promise or guaran-
tee to McClane with respect to what volume of sales could be expected
by McClane. Accordingly, we must conclude that there was no breach
of contract on the part of GSA.

Asa final note, we should point out that, under this type of situation,
it is conceivable that an offeror could enter into the FSS program, be
awarded a contract and properly receive no sales for the full term of
the contract. The “Estimated Requirements” clause in the solicitation
upon which the immediate contract was based stated specifically:

* * * No guarantee is given that any quantities will be purchased. * * * [Italic
in solicitation.]

Based on the foregoing, McClane’s claim for breach of contract is
denied.

[ B-164378 ]

Compensation—Rates—Overseas Dependents School System—
Public Law 86-91—Implementation

Individuals who “opted out” of plaintiff-class in March v. United States, 506 ¥.2d
1306 (D.C. Cir. 1974), may be paid backpay in accordance with the court’s inter-
pretation of Public Law 89-391. However, since these claims are being allowed
administratively, and not under March, the statute of limitations contained in 31
U.S.C. T1a applies to limit recovery where applicable.

Claims—Attorneys’ Fees—Authority

Counsel for plaintiff-class in March v. United States, 506 F.2d 1306 (D.C. Cir.
1974), is not entitled to be paid the 2 percent counsel fee awarded to him in March,
when the claims of individuals who “opted out” of March are paid administra-
tively. The rule that a party who creates or protects a ‘“common fund” is entitled
to counsel fees is not controlling here since the claimants herein are barred from
recovery from the fund that counsel created in March.

In the matter of Llewellyn Lieber, et al.—backpay, September 26,
1978:

This decision is in response to claims for backpay filed by Dr. Llewel-
lyn Lieber, Ms. Elizabeth Dozier Filosa, and Ms. Aida M. Guevarra,
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all of whom elected not to be members of the plaintiff-class in March
v. United States, 506 F.2d 1306 (D.C. Cir. 1974). In our decision M atter
of Llewellyn Lieber, B-164378, April 28,1976, we decided several other
claims asserted by Dr. Lieber and stated that her claim for backpay
would be decided at a future date when all of the necessary reports had
been received. It was also necessary for various other issues that arose
during the implementation of the J/arch judgment to be resolved be-
fore we could finally decide the claims presented herein.

The specific issue presented is the same issue as was presented in
March, supra, i.e., whether the salaries and benefits of teachers in the
Department of Defense (DOD) Overseas Dependents Schools were
being correctly computed. This controversy began with the passage of
the Defense Department Overseas Teachers Pay and Personnel Prac-
tices Act, Public Law 86-91, July 17, 1959, 73 Stat. 213, 20 U.S. Code
901 note. Section 5(c) of the Act (20 U.S.C. 903(c)) established the
manner in which teachers’ salaries were to be calculated, by providing
that:

The Secretary of each military department shall fix the rates of basic compen-
sation of teachers and teaching positions in his military department in relation
to the rates of basic compensation for similar posilions in the United States but
no such rate of basic compensation so fixed shall exceed the highest rate of basic
compensation for similar positions of a comparable level of duties and responsi-
bilities under the municipal government of the District of Columbia. [Italic
supplied.]

The manner in which the DOD was implementing this section was
challenged in the courts. In the leading case on the point, Crawford v.
United States, 376 ¥.2d 266 (Ct. Cl. 1967), cert. denied 389 U.S. 1041
(1968), the procedures established by the DOD were upheld. On that
basis, in our decision of April 28, 1976, to Dr. Lieber, we sustained the
denial of her claim for backpay to April 14, 1966.

The provisions establishing the pay-setting procedures were
amended by Public Law 89-391, April 14, 1966, 80 Stat. 117, so that
in its present form, 20 U.S.C. § 903 (c¢) (1970), it provides that:

The Secretary of each military department shall fix the basic compensation for
teachers and teaching positions in his military department at rates equal to the
averagc of the range of rates of basic compensation for similar positions of a
comparadble lcvel of duties and responsibilities in urban school jurisdictions in
the United States of 100,000 or more population. [Italic supplied.]

The policies and procedures established nnder this amended section
were also challenged in the courts.

The Court of Claims in an action brought by Mr. Rocco A. Trecosta,
appearing pro se, again upheld the procedures being used by the DOD.
T'recosta v. United States, 194 Ct. Cl. 1025 (1971). The court decided
that case on cross-motions for summary judgment, issuing a brief order
which provided, in pertinent part, that :

Plaintiff contends that the express terms of Public Law No. 89-391( i.e., “com-

pensation * * * at rates equal to * * * ") proscribe the use of “last years” salary
rates as a basis for computation of current year salary requirements for overseas
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teachers. The legislative history of Public Law No. 89-391 clearly establishes that
Congress intended no modification of the compensation forimule which had becn
previously adopted by the Department of Defense regulation to implement Public
Law XNo. 86-91. To the contrary, the amendment by Public Law No. 89 391 em-
braced this basic design and sought to make its implementation mandatory rather
than discretionary. The ultimate purpose of the new law was to eliminate tl}te
restrictive effects of the per pupil limitation, and thereby insure that teachers in
the Department of Defense overseas program would receive salary increuso:q con-
parable to those paid teachers in specified urban jurisdictions, whenever circum-
stances so warranted. Although Congress was fully cognizant of past Department
procedure with respect to the salary year upon which the comparative standard
was based, no action was taken and no change contemplated. In any event, recog-
nizing the complex budgetary considerations for which the Department of Defense
is held strictly accountable, it cannot be said that this standard is arbitrary or
clearly wrong. Therefore, plaintiff is not entitled to recover * * *. [Ttalic:
supplied.]

The DOD pay-setting procedures were next considered in JMureh v.
United States, 506 F.2d4 1306 (D.C. Cir. 1974). The Court of Appeals
held that the procedures used by the DOD in implementing Public Law
89-391 were not proper in several respects and further, reversing the
District Court, held that the Overseas Teachers were entitled to money
damages. The case was remanded to the United States District Clourt
for the District of C'olumbia, where a judgment was entered on June 30,
1975. That judgment provided, in paragraph 1(I)), that:

“Plaintiffs” shall mean all ODS teachers with the exception of Rocco A. Tre-
costa, Aida M. Guevarra, Llewellyn Lieber and Elizabeth B. Dozter.

In the “Notice of Pendency of Class Action” that was ordered pub-
Iished in March, paragraph 1 provides. in pertinent part, that:

The Court will exclude you from the class if you request exclusion in writing

on or hefore the 1st day of April, 1972. Persons who request exclusion will not he

entitled to share in the benefits of the judgment if it is favorable to the plaintiffs,

and will not be bound by the judgment rendered in this case if it is adverse to the
plaintiffy.

Dr, Lieber, Ms. Guevarra, and Ms. Dozier Filosa all “opted out™ -they
elected not to be members of the plaintiff-class.

We note that in her claim Ms. Dozier Filosa stated that she did not
know the basis for exempting her from the plaintiff-class. In light of
that statement we requested that the Department of Justice provide us
with a copy of Ms. Dozier Filosa’s request for exclusion from the plain-
tiff-class. We were given a certified copy of a letter dated March 17,
1972, on the stationery of the Joshua Barney Elementary School
(Gaeta), U.S. Naval Support Activity Detachment, addressed to
Clerk, U.S. District Court for the District of Clolumbia, stating:

1. Flizabeth B. Dozier wishes exclusion from the case of VIRGINIA J. MARCH,
at al, v. UNITED STATES.
The letter was signed Elizabeth B. Dozier, Principal. Based upon the
terms of the judgment entered in Afarch and this letter, we hold that
on the record Elizabeth Dozier Filosa requested exclusion and was ex-

cluded from membership in the plaintiff-class in March v. United
States, supra.
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By the terms of the judgment and the “Notice of Pendency of Class
Action,” none of the three claimants herein may share in the recovery
granted in March. The general rule is stated in Sarasota Oil Co. v.
Greyhound Leasing & Financial Corp., 483 F.2d 450 (10 Cir. 1973),
that potential class members who “opt out” may not share in the class
recovery. Therefore, if Dr. Lieber, Ms. Guevarra, and Ms. Dozier
Filosa are to recover, an independent basis for that recovery must be
found.

In determining whether there is an independent basis for allowing
the claims presented here, it must be remembered that it has long
been the position of our Office that decisions of the Court of Claims,
Courts of Appeal, and other courts inferior to the United States
Supreme Court, are persuasive but not binding upon this Office ex-
cept in cases involving the same claimants as in the court decisions.
See B-165571, June 1, 1972, and cases cited therein.

We have reviewed both 7recosta and March, and have examined
the statutory provisions themselves. We believe that the change in the
pay setting mandate from salaries computed “* * * in relation to
the rates of basic compensation for similar positions,” under Public
Law 86-91, to salaries computed “* * * at rates equal to the average
of the range of rates of basic compensation for similar positions,”
under Public Law 89-391, demonstrates a substantial change in con-
gressional intent. The opinion of the Court of Appeals in March
is very complete in its analysis of the statute itself and the legislative
history. Because the analysis of the Court of Appeals is so complete,
we will not repeat it here. However, we find the March decision
persuasive and hereby adopt the conclusions reached by the Court of
Appeals on all points. Consequently, we find that Dr. Lieber, Ms.
Guevarra, and Ms. Dozier Filosa are entitled to recover the same
salaries and benefits awarded to the members of the plaintiff-class
in March, with the limitations set forth below. '

The statute of limitations applicable to claims such as the March
claims brought against the United States in the district courts is found
in 28 U.S.C. §2401 (1970) and is 6 years. Since March was filed in
1970 and Public Law 89-391 was effective on April 14, 1966, no mem-
ber of the plaintiff-class has had his or her claim truncated by the
statute of limitations. For claims that are administratively deter-
mined by this Office, the applicable time limitation is found in 31
U.S.C. § 71a (Supp. V, 1975), and is also 6 years. That limitation
may be tolled only by filing a claim with this Office and filing with
the agency concerned is not sufficient. Since the three claims that are
under consideration herein are all being decided administratively,
separate and apart from March, we must determine when each of the
three claims for backpay was first received in this Office.
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In our prior decision on Dr. Lieber’s various claims, Matter of
Llewellyn Lieber, B-164378, April 28, 1976, we detailed the history
of her claims for backpay. She first asserted her claim to the General
Accounting Office under Public Law 86-91 in 1965, and reasserted her
claim under both applicable statutes in March 1971. Therefore, Dr.
Lieber’s claim is allowed for the period from the effective date of
Public Law 89-391, April 14, 1966, until the end of the 1974-1975
school year, as it is our understanding that the DOD implemented
Jarch on a current basis beginning in the fall of 1975.

The first record we have of an assertion of a backpay claim by Ms.
Guevarra is in a letter received here on September 4, 1975. Applying
our 6-year statute of limitations means that Ms. Guevarra’s claim
may be paid from September 4, 1969, to the end of the 1974 1975
school year. Ms. Dozier Filosa’s claim was received here on April
91, 1976, therefore her claim may be paid from April 21, 1970, to the
end of the 1974-1975 school year. However, even though the amounts
that these two claimants may recover are so limited, the backpay
computation should be done for the entire period so that each claim-
ant will be placed in the proper step on the salary tables, which is
necessary to compute the proper amount of backpay for the allow-
able period.

While these claims were pending, counsel for the plaintift-class
in Jarch, Isaac N. Groner, Esq., of Cole and Groner, asserted a clain
on his own behalf for the assessment of the same 2 percent counsel
fee he was allowed in the March judgment against any claims we
might allow administratively. Mr. Groner’s argument in support of
his claim is set out below :

Well established is the legal principle that one who has created or even pre-
served a fund for the benefit of a group may recover attorney fees from that
fund. That principle has recently been reiterated by the Supreme Court. Alyeska
Pipeline Service Co. v. Wilderness Society, 421 U.8. 240, 95 8. Ct. 1612, 1621..
1622 (1975) ; and cases cited therein. “To allow the others to obtain full bene-
fit from the plaintiff’s efforts without contributing equally to the litigation
expenses would be to enrich the others unjustly at the plaintiff’s expense.”
Aills v. Blectric Auto-Lite Compeny, 396 U.S. 375, 392 (1970). “Having been
henefited by appellee’s [the attorney’s]) pioneering work, the appellants [who
had no relationship with him or other than as beneficiaries of his professional
labors] should bear part of the burden of compensating him therefore.” Fiske
v. Wallace, 117 F. 2d 149, 151 (8th Cir. 1941).

Although no identifiable fund was created in Marck, in a similar
situation the right to attorney’s fees was sustained. National Treusury
Employees Union v. Nizon, 521 F. 2d 317 (D.C. Cir. 1975). How-
ever, as we have already held above, none of the claimants herein have
any entitlement under J/arc¢h, and thus they can receive no benefit from
the common fund that Mr. Groner’s efforts helped to create. The de-
cision in March v. United States, supra, has, at best, benefited these
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claimants through stare decisis, which is not sufficient to support an
award of counsel fees. Schleit v. British Overseas Airways Corpora-
tion, 410 F. 2d 261 (D.C. Cir. 1969). The limited nature of the ap-
plicability of March to the three claimants herein is emphasized by
the fact that two of the three will lose approximately half of their
entitlement because of the application of our statute of limitations.
Therefore, Mr. Groner is not entitled to receive counsel fees from these
claimants because of his efforts to create a common fund.

We know of no other legal basis for allowing Mr. Groner’s claim
for attorney’s fees, and, although Mr. Groner cites principles of fair-
ness and decency, such principles are not sufficient to overcome the
general rule that the employment and compensation of an attorney
is a matter between the client and the attorney, absent some statu-
tory provision or agreement based upon a statutory provision. 49
Comp. Gen. 44 (1969). Accordingly, we must disallow Mr. Groner’s
claim for attorney’s fees, and no deduction for such fees shall be made
from the amounts to be paid to Dr. Lieber, Ms. Guevarra, and Ms.
Dozier Filosa.

In summary, settlement will be made in the amount found due to
Dr." Llewellyn Lieber, Ms. Aida M. Guevarra, and Ms. Elizabeth
Dozier Filosa. In determining the amount due, these claimants shall
be given all of the applicable benefits granted to the members of the
plaintiff-class in March v. United States, supra, and the amounts shall
be calculated in accordance with 5 U.S.C. § 5596 (1976) and 5 C.F.R.
Part 550, Subpart H. Additionally, the applicable period of limita-
tion discussed above should be applied.

[ B-191590

Bids—Discarding All Bids—Cost Factors—Data, Rights, etc. Ac-
quisition—Not Provided for in Invitation

Failure of a solicitation to provide for specific acquisition of unlimited rights
in technical data is a *‘compelling reason’’ to cancel an invitation for bids after
bids are opened where record supports procuring activity’s determination that
award thereunder to low bidder would not serve actual needs of Government
because all cost factors to Government were not provided for in original solici-
tation.

Contracts—Data, Rights, etc.——Acquisition by Government—Un-
limited Rights—Justification Requirements—Military Procure-
ment

Where Navy met requirements for specific acquisition of unlimited data rights
(DAR 9-202.2(f) (1)) but was unable to determine whether anticipated net
savings would exceed acquisition cost of unlimited data rights until after bids
were received Navy had adequate justification to solicit for unlimited data
rights. Moreover, provision in solicitation for acquisition of unlimited data
rights as separate bid item was not objectionable and was consistent with pro-
curement regulation.
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Contracts—Protests—Procedures—Bid Protest Procedures—Time
for Filing—Solicitation Improprieties

Protester’s contention that second solicitation’s specific acquisition of data
clause did not meet Government’s actual needs involves an alleged impropriety
in the solicitation which was apparent prior to bid opening and since protester
first raised issue with agency after bid opening it is untimely raised under 4
C.F.R.20.2(b) (1) (1977).

Contracts—Awards—Protest Pending—Agency Protest Procedure
Requirements—Agency’s Noncompliance—Effect on Award Pro-
priety

Neither Naval Regional Procurement Office Instruction 4200.30B nor DAR 2-
407.8(a) (1) requires that a written protest be responded to in writing prior to
award and since protest has been decided on its merits protester has not been

prejudiced by absence of written agency response to its protest concerning the
second solicitation prior to award.

Bids—Responsiveness—Discount Information

Insertion of the term “NET 10 PROXIMO” under the prompt payment discount
section of successful bidder’s offer means “payment due 10th of next month”
and is construed merely as an indication that a discount is not offered rather
than as an exception to the IFB.

In the matter of Creative Electric, Inc., September 26, 1978:

Creative Electric, Inc. (Creative) protests the cancellation of invi-
tation for bids (IFB) N00123-77-B-0626 issued by the Naval Re-
gional Procurement Office (NRPQ) at Long Beach, California and
the subsequent award under a second solicitation, IFB N00123--78 -B--
0663. to the Bendix Corporation (Bendix).

This protest arises out of a two-step formally advertised procure-
ment for automatic anemometer selection switches, a newly-developed
item which did not exist in the Navy inventory prior to this procure-
ment. Following technical evaluation of proposals submitted under
step one, an invitation was issued to six acceptable firms, including
the protester. Creative was the apparent low bidder.

In the course of the preaward survey, Creative's president informed
the preaward survey team that he planned to complete production of
all associated data prior to award of the contract and consequently
would deliver substantially all of the data with only limited rights.
This position was based on the provision in the solicitation concern-
ing data rights, entitled, “Rights in Technical Data and Computer
Software (1974 NOV)” (Defense Acquisition Regulation (DAR)
§ 7-104.9(a)).

All parties agree that under this clause the Government would
acquire unlimited rights only to data developed during the contract
period as part of performance under the contract. Based on this
interpretation, the requiring activity concluded that the solicitation
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did not reflect the Government’s minimum needs because in the cir-
cumstances it failed to provide for the necessary reprocurement data
package (i.e., unlimited rights in technical data).

Thereafter the solicitation was canceled and a new one was issued
reflecting increased quantities required and providing for the specific
acquisition of unlimited data rights. Pursuant to DAR § 902.2(f) (1)
specific acquisition of unlimited data rights may not be effected unless
there is a clear need for reprocurement of the item, an alternative
design is unavailable, the data as acquired would enable other com-
petent manufacturers to produce the item without the need for any
additional technical data (unless such additional data can be pur-
chased reasonably or is available through other economic means), and
the anticipated net savings in reprocurements would exceed the cost
of acquisition.

In this case, the Navy determined that automatic anemometer selec-
tion switches would be reprocured, that because of their function all
switches must be identical (alternate design unsuitable), and that by
purchasing unlimited data rights the switches could be competitively
reprocured from other competent manufacturers without the need for
additional technical data. Navy determined that unlimited data rights
were necessary to facilitate logistic support of the item and to obtain
maximum competition for anticipated follow-on procurements. The
Navy could not determine at the time it decided to solicit for un-
limited data rights whether the anticipated net savings would exceed
the acquisition cost of unlimited data rights but proposed to make
that determination after bids were received. Subsequently, Navy
determined that a savings would result if unlimited technical data
rights were acquired in the initial procurement. Although the pro-
tester disagrees with the agency’s projected savings it does not con-
tend that the savings would be less than the acquisition cost of the
data. In our opinion the Navy had adequate justification for desiring
to solicit for unlimited data rights. Moreover, we see no basis to object
to the Navy’s determination after receipt of bids for the specific
acquisition of unlimited data rights that acquisition of such rights
would result in a net savings to the Government.

As to the method of acquiring unlimited rights in any limited
rights technical data the cited regulation allows acquisition either by
negotiation with an individual firm or by competition among several.
In our opinion, Navy’s decision to acquire the data through a com-
petitive process in the initial procurement for the item rather than
by negotiation only with the contractor to be selected was appropri-
ate in the circumstances because, when feasible, the competitive process
more likely insures that the acquisition is made at a reasonable price.
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The question then is whether an existing solicitation properly could
be canceled after opening to acquire the data in a competitive manner.
In this connection DAR § 2-404.1 generally requires that there be a
compelling reason to reject all bids and cancel an invitation after
bids are opened. Cancellation is permitted if the invitation does not
provide for consideration of all factors of cost to the Government.
DAR §2404.1(b) (iv). Inasmuch as the specific acquisition of data
is justified we believe it is obvious that all cost factors to the Govern-
ment were not provided for in the original solicitation and that the
cancellation was permissible for that reason.

Creative further argues that while the Navy justified cancellation
and resolicitation on the ground that the first solicitation did not
meet the Government’s minimum needs for full data disclosure, the
Navy, in fact, does not view the acquisition of unlimited data rights
as a requirement but rather as an “added item that will be procuréed
only if economically justifiable.” In this connection we note that under
DAR § 9-202.2(£) (1) the acquisition of unlimited rights in technical
data is required to be stated in the contract schedule as a separate
item and must be separately priced. This methodology does not, in
our opinion, lessen the perceived need for the data.

The protester also questions whether the solicitation’s specific
acquisition of data clause would effect “full data disclosure.” How-
ever, this question involves an alleged impropriety in the solicitation
which was apparent prior to bid opening and therefore should have
been protested to the agency or to this Office prior to bid opening, as
provided in our bid protest procedures. See 4 C.F.R. §20.2(b) (1)
(1977). The protester first raised this issue with the agency after bid
opening and we therefore consider it untimely raised.

In its protest Creative also alleges that the award to Bendix was
illegal because it was made before the agency responded in writing to
its protest to the agency concerning the second solicitation. In support
of its position the protester refers to Naval Regional Procurement
Office Instruction 4200.30B, an internal Navy instruction for handling
protests. This instruction and DAR § 2-407.8(a) (1) require that a
written protest be responded to in writing. However, neither the above
instruction nor the cited regulation requires that a written response be
made prior to award. Moreover, we have denied the protest on its
merits and the protester, therefore, was not prejudiced by the absence
of a written agency response prior to award.

Finally, the protester questions the responsiveness of Bendix’s bid
under the second solicitation. Creative suggests that Bendix took ex-
ception to the invitation by inserting the term “NET 10 PROXIM(O”
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under the prompt payment discount section of its offer. The Navy has
responded as follows:

The term NET 10 PROXIMO means payment due 10th of the next month. This
was interpreted by NRPO as meaning “No prompt payment discount.” No prompt
payment discount is noted on the contract award. The inclusion or exclusion of a
prompt payment discount has no impact on the responsiveness of a bid. Solicita-
tion Instruction and Conditions (SF 33A), paragraph 9 merely advises bidders
that prompt payment discounts of less than 20 calendar days will not be con-
sidered in evaluation of the bid but that said discounts will be taken if payment
is made within the discount period.

We agree with the Navy that the insertion of words to the effect that
payment is due by the 10th of the next month in the space provided
on the Government’s Standard Form 33 for indicating any prompt
payment discount should be construed merely as an indication that a
discount is not offered.

Accordingly, we find no basis to object to the Navy’s determination

to cancel and readvertise under a revised solicitation.

[B-191037]

Contracts—Protests—Timeliness—Basis of Protest—Date Made
Knewn to Protester—Doubtful

Protest against sole-source procurements is timely since doubt as to date on
which protester knew or should have known protest basis is resolved in favor of
protester in absence of objective evidence to contrary.

Government Printing Office—Revolving Fund—Automatic Data
Processing Equipment, ete. Procurement

Rule that contracts executed and supported by fiscal year appropriations may only
be made within period of obligation availability and must concern bona fide need
arising within the period of that availability is not applicable to procurement
by Government Printing Office from revolving fund specifically exempted from
fiscal year limitation.

Contracts—Negotiation—Minimum Needs—Selection Process—Not
Prejudicial-—Market Survey Utilization

Protester was not prejudiced by agency’s failure to contact protester directly
during conduct of market survey since protestor’s equipment did not meet
agency’s mandatory requirements.
Contracts—Negotiation—Competition—Prior Delivery Require-
ment

Requirement for prior delivery of disc system is not unreasonable method of as-
certaining reliability where time for procurement is short and information pro-
vided is used to contact current users of system and establish viability based ou
their comments.

Contracts—Negotiation—Competition—Source Selection—Exclu-
sion of Other Firms—Market Survey, etc. Adequacy

Failure in market survey to provide details of requirements to potential vendor
is not unreasonable in view of time constraints, primary reliance on technical



66 DECISIONS OF THE COMPTROLLER GENERAL (57

literature and agency contacts, and contacts with General Services Administra-
tion which should have been able to provide expert advice on both market place
and equipment.

Contracts—Negotiation—Sole-Source Basis—Determination and
Findings—One Known Source—Propriety of Determination
Protest against sole-source awards is denied where agency performed adequate

market survey and record establishes that awardees were only known firms with
equipment capable of meeting agency’s requirements.

In the matter of Memorex Corporation, September 27, 1978:

By letter of January 5, 1978, Memorex Corporation protests the
award by the Government Printing Office (GPO) of two contracts
negotiated on a sole-source basis. Memorex protests the award to Stor-
age Technology Corporation (STC) of a purchase order for a 2-year
lease of disc drives and related equipment and the award to COMTEN
for rental of a communications control unit, for a period of at least 11
nonths.

GPO challenges this protest as untimely under our Bid Protest
Procedures, 4 C.F.R. §20.2(b) (2) (1978), which require that protests
be filed with either GAQ or the awarding agency within 10 days after
the basis for protest is known or should have been known, whichever
is earlier. GPO contends that Memorex was informed by telephone on
October 20, 1977, of the award to STC, and informed by letter dated
November 15, 1977, that its then-installed control unit had been re-
placed by a COMTEN unit, yet did not file a protest with that agency
until January 4, 1978. GPO further contends that Memorex did not
request documents relating to the procurements until December 15,
1977, subsequent to inquiring how to obtain such documentation at a
meeting held on December 1.

Memorex alleges that it did not learn of either award until around
November 17, and that all earlier telephone conversations with GP()
were simply discussions of whether GP(Q) had a requirement for equip-
ment. Memorex claims that its representatives met with representa-
tives of GPQ within 1 week of the November 17 notice and questioned
the awards. Memorex further alleges that at this meeting it requested
GPO to provide it with copies of the contracts and sole-source deter-
minations, which GPO promised to provide but did not provide until
December 16, following a written request filed by Memorex under the
Freedom of Information Act. Memorex contends that it had no basis
for protest until it received these documents and became aware of the
alleged improprieties they reveal. Memorex then lodged an oral pro-
test with GPO less than 1 week after receipt of the requested docu-
ments on December 16.
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As stated in Ampex Corporation, B-190529, March 16, 1978, 78-1
CPD 212, “* * * We have held that any doubt as to the date on which
knowledge was or should have been obtained as to a protest basis should
be resolved in favor of the protester, absent objective evidence refuting
its assertions.” While there has been considerable dispute between
Memorex and GPO concerning this issue, we believe the Memorex pro-
test is timely. Memorex has protested the sole-source awards on the
basis that it believes Memorex is capable of fulfilling the requirements
set forth by GPO in its Determinations and Findings. The protester
could not have known the contents of these documents, and conse-
quently the bases of its protest, prior to receiving them on December
16. Since Memorex protested to GPO within 10 days of this date and
protested to GAO within 10 days of GPO’s denial of its protest, we
consider the protest timely filed. See 4 C.F.R. §20.2(a), supra.

The GPO advises that these two procurements were the result of an
effort to satisfy GPO’s growing electronic data processing (EDP)
needs through the acquisition of expanded disc storage capacity and an
enhanced telecommunications capability. The GPO determined to pro-
cure a communications control unit (CCU) capable both of supporting
its then-current system configuration, serviced by a Memorex 1270,
and of meeting its projected telecommunications needs for the next 5
years. Mandatory requirements for the CCU were established on the
basis of fulfilling both of these needs. Mandatory requirements for the
additional disc storage were established on the basis of current needs.
We will concern ourselves here only with those requirements to which
Memorex has taken objection or which otherwise &re necessary for
our decision.

Furthermore, it is incumbent upon us in examining this matter to
weigh the competitive effects of GPO’ actions in its conduct of these
procurements. Competition is the required norm for Federal procure-
ments and we require that interested firms be provided a fair oppor-
tunity to participate where circumstances permit. We consider the
failure to provide such an opportunity to be an improper prequali-
fication. Gencral Electrodynamics Corporation—Reconsideration, B-
190020, August 16, 1978, 78-2 CPD 121. Consequently, in our review
we must also consider whether in the circumnstances present here the
GPO reasonably endeavored to promote competition and to afford
interested vendors an opportunity to participate. ‘

We will first consider certain aspects peculiar to the CCU procure-
ment.

In evaluating its projected telecommunications needs, the GPO
established a mandatory requirement for the CCU to support both

279-723 O - 79 - 8
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the IBM-SDLC protocol, to which GPO anticipates conversion with-
in 5 years, and partitioned emulation processing (PEP) to support
the current system while allowing simultaneous testing of new soft-
ware. (PEP basically allows a new or replacement processor or device
to operate on software and controls tailored to another machine as
that machine would have done while also operating on new or con-
verted software tailored to the new machine.) In addition, GPO re-
quired a turnkey system deliverable within 60 days to accommodate a
software development contract then underway and to utilize idle in-
stalled equipment awaiting completion of that contract. The CCTU was
also required to possess compatibility and a backup capability with
the COMTEN CCU’s installed in other legislative branch EDI?
Systems.

After identifying its needs, the GPO states that it surveyed the
market for C'CU’s through a “review of technical periodicals pub-
lished within the last year, review of technical literature of vendors,
conversations with communication equipment vendors currently on
GSA schedule and two vendors not cn the schedule.” Four systems, in-
cluding the Memorex 1380, were identified as meeting GPO’s require-
ments for support of the current system configuration; of these, COM-
TEN’s 3670-I1 was identified as the only CCU capable of also meeting
all of GPO’s projected needs. It was GPQ’s assessment that the Mem-
orex 1380 system under consideration would not support PEP, did
not meet GPO’s requirements for IBM-SDLC protocol handling, and
that Memorex could not presently provide a turnkey system. In addi-
tion, GPO determined that Memorex’s 1380 could not presently pro-
vide the backup support and redundancy required of GPQ with other
legislative agencies utilizing the COMTEN CCTU.

Memorex objects to the fact that it was never contacted during
GPO’s survey of CCU vendors and contends that GPQ’ use of pro-
jected needs in the establishment of its mandatory requirements for a
CCU renders the sole-source procurement from COMTEN fatally
defective and illegal. In support of this latter contention, Meniorex
cites a prior decision of this Office, 37 Comp. Gen. 155 (1957), for the
Proposition that absent special statutory authority, an agency may not
make a contract for continuing needs beyond the bona fide needs of the
current fiscal year.

We note first that Memorex has misinterpreted our decision. .\ cor-
rect summary of our holding in 37 Comp. Gen. 153, supra. would he
that an agency cannot by contract utilize funds authorized for expen-
diture in one fiscal year to pay for needs occurring in other fiscal years.
or, as we stated : “Contracts executed and supported under authority

PR

of fiscal year appropriations * * # can only be made within the period
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of their obligation availability and must concern a bona fide need aris-
ing within such fiscal availability.” Burroughs Corporation, 56 Comp.
Gen. 142, 153 (1976), 76-2 CPD 472, p. 17; see also Honeywell In-
formation Systems, 56 Comp. Gen. 167 (1976), 76-2 CPD 475; 44
Comp. Gen. 399 (1965). The applicability of these decisions depends
on the nature of the funds supporting the contracts in question.

We note in this connection that GPO conducted this procurement
utilizing funds in the Government Printing Office Revolving Fund
authorized under the provisions of 44 U.S.C. § 309 (1970), which pro-
vide in part that the fund is available without fiscal year limitation
for specified purposes. Title X of the Legislative Branch Appropria-
tion Act, 1977, Public Law 94-440, 90 Stat. 1459, authorized the GPO
to purchase, lease, maintain and otherwise acquire automatic data
processing equipment from these funds. We therefore believe that the
GPO could accomplish these particular procurements without regard
to fiscal year limitations and that the decision cited by Memorex is
inapplicable.

Secondly, we fail to see that Memorex was damaged by GPO’
failure to contact Memorex directly regarding the CCU procurement.
We previously have upheld sole-source awards based on market sur-
veys where the purpose of the survey was not to determine the exist-
ence of a company capable of developing equipment responsive to an
agency’s minimum needs, but to determine whether such equipment
is already in existence and, if so, which companies can supply it. See
Maremont Corp., 55 Comp Gen. 1362 (1976), 76-2 CPD 181; Control
Data Corp., 55 Comp. Gen. 1019 (1976), 76-1 CPD 276. We think it
clear that this was GPO’s purpose here, particularly in view of GPO’s
stated objective to replace its then-current CCU as soon as possible.
In this connection, we note that Memorex has conceded that it could
not meet all of GPO’s mandatory requirements without additional
software development, and we fail to see the advantage to Memorex
to be gained by communicating this directly to GPO.

The procurement of additional dise drives and the related control
unit was undertaken to add 2.5 billion bytes of storage to GPO’s sys-
tem to support applications being added during the 1978 fiscal year.
GPO’s mandatory requirements for the disc system included a require-
ment for a system which had been delivered previously and which
could be delivered within 90 days from receipt of purchase order or
to coincide with the installation of GPO’s new on-line systems. GPO’s
requirement for prior delivery was premised on a need for proven
reliability. GPO surveyed the market through investigation of “the
DATAPRO Reports on computer equipment, numerous ADP tech-
nical periodicals, and personal contacts at other agencies, including
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GSA.” Four vendors, including Memorex, were identified as having
satisfactory equipment, but only STC was identified as capable of
meeting the delivery schedule and the requirement for prior delivery.
In this regard, GPO noted that Memorex had never delivered a dise
system with its own model 8674 controller and that although the
Memorex disc drives were deliverable with an IBM control unit, IBM
was quoting a 1-year delivery time. The GPO concluded, therefore,
that Memorex would be unable to meet its delivery requirements.

Memorex disputes the propriety of the prior delivery requirement,
contending that it bears no rational relationship to reliability or any
other quality. The GPO requirements underlying the D&F associated
with this procurement stress reliability as the justification for requir-
ing an “off-the-shelf” system.

While we agree with Memorex that a bare requirement for prior
delivery is not the best means for determining that a system’s relia-
bility has been established, we do not think that this reading reflects
the actual intent and use of the requirement by GPQO. The STC sole-
source justification states that current users were contacted and that
the disc system’s viability was established through these contacts
rather than being implied from the mere fact of prior delivery. We
would find 1t difficult to suggest a better method of ascertaining a sys-
tem’s operational reliability than by inquiry to users and, given
GPO’s time constraints for this procurement, we cannot regard this
to be an unreasonable method of identifying users.

Memorex also contends that the market survey performed by GPO
on this procurement was both deficient and conducted in such a man-
ner as to be misleading. Regarding this latter point, Memorex states
that in response to its inquiries, the GPQ denied that it was contem-
plating an imminent purchase of the disc drives and controller and
that Memorex therefore provided only general information on its
disc system rather than responding to a specific requirement with de-
tailed information. Memorex argues that had it been advised of GPO’s
actual requirements, it could have demonstrated both its compliance
with the prior delivery requirement and its ability to deliver a disc
system within the required time constraints by combining the Mem-
orex disc drives with an TBM 3830-2 control unit available through
an independent leasing company. Memorex has demonstrated to our
satisfaction that its disc drive has been delivered in this configura-
tion and that an IBM controller could have been obtained within the
time specified. We note also that Memorex advised the GPO that the
Memorex disc drive and the IBM controller were compatible in its
written response to GPQO’s inquiry. However, as we noted above, the
GPO had been quoted a 1-year delivery time by IBM.
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Memorex contends that the only valid way to “survey” a market
is to issue a solicitation and in support of this proposition cites our
decision in 52 Comp. Gen. 987 (1973), in which we rejected sole-
source awards based on market surveys where we found “a proclivity
to sole-source awards under selection methods where ‘unique’ capa-
bilities are pointed to in justification for departures from the regula-
tory requirements for competitive negotiation.” 52 Comp. Gen. 987,
supra, at 992. We concluded in that case that the contracting agency
had not endeavored to demonstrate that the awardee possessed unique
capabilities to the exclusion of all other interested firms, and we de-
termined that there were in fact other interested companies that could
have bid for the contract.

We think that the decision cited by Memorex is distinguishable
from the present case. We note at the outset that the subject matter
of our decision in 52 Comp. Gen. 987, supra, was a contract for the
performance of a long-term study involving for the purposes of com-
petitive evaluation what was essentially a subjective assessment of an
offeror’s future ability to perform, whereas the procurement here in-
volves an assessment of present technical capability more susceptible
to objective evaluation. We note also that in the cited case the procur-
ing agency prequalified the awardee without making an effort to iden-
tify possible competitors, while in the present matter the GPO under-
took to survey the market and to identify the equipment able to meet
its needs.

While a close question, we do not believe that the market surveys
undertaken by the GPO in connection with these procurements were
unreasonably restrictive of competition. Although we are troubled
by GPO’s apparent reluctance to furnish more details of its require-
ments to Memorex, we previously have considered as sufficient a max-
ket survey based on a literature search and agency contacts not unlike
that conducted here. See Del Norte Technology, Inc., B-183528, Au-
gust 5, 1975, 75-2 CPD 82. GPO’s survey not only included an exten-
sive review of the literature, but, with regard to the disc system, also
involved contacts with vendors and with the General Services Admin-
jstration, the agency granted the authority under the Brooks Act, 40
17.8.C. § 759 (1970), to coordinate and provide for the efficient pur-
chase, lease and maintenance of ADP equipment by Federal agencies
and which Memorex concedes should be familiar with its equipment
and the marketplace. We think it significant that GPO contacted the
GSA even though GPO was exempted under Public Law 94440,
supra, from the requirements of the Brooks Act, supra, for these pro-
curements and must weigh this effort to obtain information against
what appear to have been less than comprehensive inquiries to ven-
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dors. On balance, we are not prepared to state that GP(O’ failure to
furnish all of the details of its requirements to Memorex was unrea-
sonable in view of the time constraints involved, GPO’s primary re-
liance on technical literature and agency contacts, and its contacts
with the GSA which should have been able to provide expert advice
regarding both equipment and the marketplace. We think the GPO
was entitled to rely on the results of this survey.

As a general rule, we will not disturb a decision to procure on a
sole-source basis where the Determination and Finding to negotiate
on a sole-source basis is supported by a record sufficiently establishing
that the awardee was the only known source with the capability to
satisfy the procuring activity’s requirements. See Hayden Electric
Motors, Inc., B-186769, August 10, 1977, 77-2 CPD 106; Triple A
Machine Shop, Inc., B-185644, March 25, 1976, 76-1 CPD 197; B -
175953, July 21, 1972. We believe that this is the case here.

The protest is clenied.

[ B-191708 ]

General Accounting Office—Jurisdiction—Grants-In-Aid—Grant
Procurements—Housing and Urban Development Department
Grants

General Accounting Office will take jurisdiction to review complaint against

an award of a contract by grantee, which is recipient of Department of Housiug
and Urban Development block grant.

In the matter of RAJ Construction, Inc., September 28, 1978:

RAJ Construction, Inc. has filed a complaint against the award of
a contract by the Town of Riverside, Washington under a Department
of Housing and Urban Development (HUD) block grant. Funding
for this project was provided through a Community Development
Bleck Grant (block grant) authorized by the Housing and Com-
munity Development \Act of 1974, 42 U.S.C. § 5301 et seq. (Supp. V.
1975) (hereinafter “the Act”).

It is JIUD's contention that G.AQ should decline to take jurisdiction
because our review would be inconsistent with the authorizing legisla-
tion of the Block Grant Program and its method of operation. HHUI)
points out that it was the intent of Congress, through the consolidation
of several categorical grant programs. to reduce the Federal involve-
ment and supervision which had existed under the prior programs.
Relying on legislative history the agency states that the block grant
program was designed to ensure that “local elected officials, rather
than special-purpose agencies. would have principal responsibility for
determining community development needs. establishing priorities.
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and allocating resources.” H.R. Rep. No. 1114, 93 Cong. 2d Sess. 3
(1974). HUD has noted that this Congressional Report further states
at page 10:

Since Federal application review requirements are being simplified to such
a great extent, the post-audit and review requirements will serve as the basic
assurance that block grant funds are being used properly to achieve the bill’s
objectives.

Consistent with this purpose HUD reduced Federal agency monitor-
ing of activities under the new grant program so that decision-making
responsibilities would rest in local government officials. Moreover,
HUD notes that the Act provides GAO with the following authority :

Insofar as they relate to funds provided under this title, the financial frans-

actions of recipients of such funds may be cudited by the General Accounting
Office under such rules and regulations as may be prescribed by the Comptroller
General of the United States. The representatives of the General Accounting
Office shall have access to all books, accounts, records, reports, files, and other
papers, things or property belonging to or in use by such recipients pertaining
to such financial transactions and necessary to facilitate the audit. [Italic
supplied.].
HUD argues that “[this] authority is of the same character as the
authority given the grantor agency—authority under which Congress
clearly intended that post-performance review rather than grant moni-
toring during performance be emphasized.” This limited review, in
its opinion, would not include adjudication of complaints concern-
ing the award of contracts under block grants.

HUD regulations require grantees of block grants to comply with
the provisions of Federal Management Circular (FMC) 74-7. 24
C.F.R. §570.507 (1977). Attachment ‘0’ of FMC 74-7 sets procure-
ment standards for grantees and provides:

L " E » % i £

2, % * & The grantee is the responsible authority, without recourse to the
grantor agency regarding the settlement and satisfaction of all contractual and
administrative issues arising out of procurements entered into in support of a
grant. This includes * * * protests of award * * *,

& & 3 Ed £ » ®

3. Grantees may use their own procurement regulations which reflect appli-
cable State and local law, rules and regulations provided that procurements
made w'ith Federal grant funds adhere to the standards set forth as follows:

® £ # 3 L] ® *
b. All procurement transactions * * * ghall be conducted in a manner so as

to provide maximum open and free competition.
Consistent with FMC 74-7 HUD maintains no review jurisdiction of
contractual disputes or precontractual protests arising out of pro-
curements with block grant program funds, but leaves the settlement
of such issues wholly within the province of the grantee. HUD urges
that (A O exercise the same restraint. ]
As noted above, HUD regulations require block grant grantees to
comply with the provisions of FMC 74-7. In addition, the Grant
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Agreement states that Federal grant assistance will be provided “sub-
ject to * * * applicable law, regulations and all other requirements
of HUD * * * Where, as here, the grant agreement stipulates that
the grantee will comply with all pertinent rules and regulations of the
grantor agency, it is the duty of the agency to ensure that the grantee
is enforcing the application of such policies pursuant to the grant
agreement, including a requirement for competitive bidding. Thomas
Construction Company, Incorporated, et al., 55 Comp. Gen. 139 (1975),
75-2 CPD 101; Trinity Services, Inc., B-184899, December 23, 1976, 76 -
2 CPD 527. Consequently, HUD should ensure that proper procure-
ment practices are followed by its grantees in this area.

HTUID’s review of contract awards under grants would not be con-
trary to the Act and we believe that a review at the time of an alleged
erroneous award action will complement HUD review function. .\
complainant will present its best case at an early stage of the procure-
ment process. .\ complaint which is filed timely will permit the
grantee and the cognizant Federal agency to review the case when the
salient facts of the matter are clear. It would be difficult in a post-
performance audit review to discover procurement irregularities, be-
cause interested parties would not be inclined to actively participate.
There is no incentive to potential complainants possessing first hand
knowledge of procurement irregularities for bringing their grievances
before the appropriate authority in a post-performance audit review.

For the same reasons it is appropriate for GAQ to review a coni-
plaint at an early stage of the procurement process. Furthermore, we
have undertaken reviews concerning the propriety of contract awards
made by grantees “consistent with [(FAQ's] statutory obligation * # *
to investigate the receipt, disbursement, and application of publie
funds * * ** 40 Fed. Reg. 42406 (1975); 31 U.S.C. §53 (1970).
The fact that GAO’s role under the Act is an audit function is not
an impediment to our review of this matter. See 7’homas Construction
Company, Incorporated, et al., supra. Moreover, HUD regulations
through the application of FMC-74-7 require that the grantee adhere
to the principles of competitive bidding. As we stated in Zhomas
Construction Company, et al., supra:

We recognize that under contracts made by grantees of Federal funds, the
Federal Government is not a party to the resulting contract. It is the respon-
sibility, however, of the cognizant Federal agency, * * * to determine whether
there has heen compliance with the applicable statutory requirements, agency
regulations, and grant terms, including a requirement for competitive bidding.
In such cases, we have assumed jurisdiction in order to advise the agency
whether the requirements for competitive bidding have been met * % *, [Ttalice
supplied.].

For these reasons, we believe the better course is to exercise our
jurisdiction in this matter.
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(OCTOBER 1, 1977-SEPTEMBER 30, 1978)

ABSENCES
Leaves of absence. (See LEAVES OF ABSENCE)

ADMINISTRATIVE DETERMINATIONS

Conclusiveness

Contracts

Disputes
Law questions

In deciding issue of mistake in bid, the General Account'ng Office
(GAQ) is not bound by prior Armed Services Board of Contract Appeals
(ASBCA) decision on same case finding mistake, as result of which no
contract came into heing, where ASBCA has declared in National Line
Company, Inc. ASBCA No. 18739, 75-2 BCA 11,400 (1975), that it lacks
jurisdiction to decide mistake in hid questions. Existence of contract and
mistake upon which relief may be granted is question of law upon which
ASBCA'’s decision is not final under 41 U.S.C. 322 (1970) and implement-
ing procurement regulation and wi'l be decided de novo by GAO__.___

General Accounting Office
Contract matters

Contention that ‘“final’ determinations and decisions made by pro-
curing agencies pursuant to 41 U.S.C. chapter 4 (1970) are not subject to
review by courts or RAQ is without merit because similar language in
other final determination statutes has been interpreted to limit only
scope of review. Such determinations will not he questioned where rea-
sonable basis exists _ - _ . __ .o

ADMINISTRATIVE ERRORS

Correction

Promotions

Failure to carry out agency policy
Supervisor of wage board employees

Decision in Billy M. Medaugh, 55 Comp. Gen. 1443 (1976) held that
pay adjustment for General Schedule supervisor of wage board employec
must be eliminated or reduced when conditions prescribed in 5 U.S.C.
5333(b) are no longer met. That holding is not to be implemented while
Civil Service Commission reviews regulations to detcrmine what regula-
tory modifications may be needed to implement the decision________.__

ADVERTISING

Advertising v. negotiation

Negotiation propriety

Statement and contentions raised in support of position that agency’s
determination to negotiate was proper do not constitute submission of
facts or legal arguments demonstrating that earlier decision was er-
roncous; accordingly, GAO declines to reconsider this aspect of earlier
deeision . _ o o e
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ADVERTISING—Continued
Advertising v. negotiation—Continued
Negotiation propriety—Continued

Small business concerns
Set-asides

Even though small business set-aside procurement is technically a
negotiated procurement, where contract is to be awarded solely on price,
mere fact that negotiations are desirable to enhance offeror understanding
of complex procurement does not provide legal hasis for use of negotia-
tion procedures in lieu of small business restricted advertising, since
record does not support agency assertion that specifications are not
sufficiently definite to permit formal adve.rtising_m__,. .

AGREEMENTS
Basic ordering agreements
Negotiated contracts (See CONTRACTS, Negotiation, Basic ordering
agreements)
Post-bid-opening
Bidders. (See BIDDERS, Post-bid-opening agreements)

AGRICULTURE DEPARTMENT
Employees
Protective clothing
Meat graders. (See CLOTHING AND PERSONAL FURNISHINGS,
Special clothing and equipment, Protective clothing, Cooler coats
and gloves, Meat grader employees, Agriculture Department)
Uniforms
Requirements
Administrative determination. (See UNIFORMS, Civilian per-
sonnel, Requirements, Administrative determination, Agri-
culture Department)
School lunch and milk programs
Administrative cost limitations
Decision B 178564, July 19, 1977, holding that section 13(k) of
National School Lunch Act as amended by Public Law 94-105, which
required payment in “amount equal to 2 percent” of funds distributed
to each state, limits amount payable to States for costs incwrred in ad-
ministration of summer food program is reaffirmed. Section 7 of Child
Nutrition Act cannot be construed as additional source of funds for such
payments independent of 2 percent limitation. Holding in July 1977
decision is also consistent with most significant legislative history of
recent statute amending these sections
AIRCRAFT
Carriers
Foreign
Use prohibited
Where U.S. air carrier service originating in Vienna, Austria, requires
connections in New York en route to Washington, DD.C., traveler may
not use foreign air carrier between Vienna and London, England, or
Paris, France, to connect with a direct flight to Washington, to avoid
the congestion of JFK International Airport, New York. The incon-
venience of air traffic routed through New York is shared by ap-
proximately 40 percent of all U.S. citizens traveling abroad. It does
not justify deviation from the scheduling principles that implement
49 U.S.C. 1517 inasmuch as the proposed deviation would diminish
TU.S. air carrier revenues
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AIRCRAFT—Continued
Carriers—Continued
Foreign—Continued
Use prohibited—Continued

Availability of American carriers

Dependents traveled by foreign air carrier from Accra, Ghana, to
Frankfurt, Germany, and completed travel from Frankfurt to U.S.
aboard U.S. air carriers. Employee is liable for 15 percent amount by
which fare via Frankfurt exceeds fare by usually traveled route. Since
travel via Frankfurt involved certificated U.S. air carrier service for
4,182 of 7,450 miles traveled, and proper routing via Dakar would have
involved travel of 4,143 of 5,610 air miles by U.S. air carriers, employee
is liable for loss of U.S. carrier revenues computed in accordance with
formula at 56 Comp. Gen. 209_ _ . . e

AIRPORTS

Fees

Determination

Items for inclusion

Washington National and Dulles International Airports are operated
as self-sustaining commercial entities with rate structures and concession
arrangements established so as to assure recovery of operating costs and
an appropriate return on the Government’s investment during the useful
life of the airports, with over 98 percent of their revenue coming from
non-Government users. Therefore, fees collected from both Govern-
ment and non-Government uses should include depreciation and in-

ALIENS

Employment

Restrictions

South Vietnamese |

Drug Enforcement Administration could employ South Vietnamese
alien lawfully admitted into United States for permanent residence
during fiscal year 1977 despite restriction against Federal employment
of aliens in Public Law 94-419, which permitted emplecyment only of
South Vietnamese refugees paroled into United States. Appropriation
act previously enacted for same fiscal year permitted employment of
South Vietnamese aliens lawfully admitted into United States for
permanent residence, and legislative history does not indicate second
act was intended to repeal first- ___ . aea--

ALLOWANCES
Basic allowance for quarters (BAQ). (Se¢c QUARTERS ALLOWANCE,
Basic allowance for quarters (BAQ))
Dislocation allowance
Military personnel. (See MILITARY PERSONNEL, Dislocation allow-
ance)
Home service transfer allowances. (See FOREIGN SERVICE, Home service
transfer allowance)
Military personnel
Basic allowance for quarters (BAQ). (See QUARTERS ALLOWANCE,
Basic allowance for quarters (BAQ))
Dislocation allowance. (See MILITARY PERSONNEL, Dislocation
allowance)
Station allowances. (See STATION ALLOWANCES, Military personnel)

877
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ALLOWANCES—Continued

Quarters. (Sece QUARTERS ALLOWANCE)
Station. (See STATION ALLOWANCES)
Temporary lodging allowance
Foreign Service employees. (See FOREIGN SERVICE, Home service
transfer allowances, Temporary lodgings)

AMTRAK (Se¢e NATIONAL RAILROAD PASSENGER CORPORATION)
ANNUAL LEAVE (See LEAVES OF ABSENCE, Annual)

ANTITRUST MATTERS
Violations
Damage suit
State brought antitrust treble damages action against suppliers of
asphalt used in highway construction under Federal-aid Highway Pro-
gram. Although United States had declined to share costs of litigation,
Federa' Government is entitled to share in resultant settlement attrih-
utable to actual damages. 15 U.S.C. 15a does not allow the Federal
Government to claim share of treble damages___.....

APPOINTMENTS

Administrative errors

Failure to follow administrative regulations

Civil Service Commission (CSC) directed cancellation of employee’s
improper appointment. Since employee served in good faith, he is
de facto employee and may retain salary earned. As a de facto employee
he is not entitled to lump-sum payment or to retain credit for unused
leave attributable to period of de facto employment. Denial of service
credit for that period and denial of refund of health and life insurance
premiums was within jurisdiction of CSC. 38 Comp. Gen. 175, over-
ruled . . e
Presidential

Holding over beyond expiration of term

Commissioner was appointed to serve for 2-year period on newly
created Commodity Futures Trading Commission. Upon expiration of
that period no successor was nominated. Commission asks whether
holdover provision of 7 U.S.C. 4a(a)(B) applies to commissioners first
appointed to serve immediately following creation of Commission.
Purpose of holdover provision is to avoid vacancies which may prove
disruptive of Commission work. Thus, holdover provision does apply
to those commissioners first appointed to the Commission._ _ .. ______ .
Status

De facto

Employee was hired by Forest Service and began working about 2
weeks prior to the date the position description was approved. He filed a
claim for compensation and leave for this period. Employee may be
considered a de facto employee since he performed his duties in good faith
and hence may be compensated for the reasonable value of his service
during de facto period. However, de facto employees do not earn leave and
hence the leave portion of the claim is disallowed
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APPROPRIATIONS
Agriculture Department

Availability of appropriation for protective clothing for meat graders.

(See APPROPRIATIONS, Availability, Protective clothing, Meat
grader employees, Agriculture Department)

Availability of appropriation for uniforms for meat graders. (See
APPROPRIATIONS, Availability, Uniforms, Meat grader employees,
Agriculture Department)

Augmentation
Gifts, ete. Page
Agency for International Development may not pay officers and
employees less than the compensation for their positions set forth in the
Executive Schedule, the General Schedule, and the Foreign Service
Schedule. While 22 U.S.C. 2395(d) authorizes AID to accept gifts of
services, it does not authorize the waiver of all or part of the compensa-
tion fixed by or pursuant to statute________ . . ______ . __________ 423
Services between agencies
While section 601 of the Economy Act permits the depositing of reim-
bursements to the credit of appropriations or funds against which
charges have been made pursuant to any order (except as otherwise
provided), such reimbursements may, at the discretion of the agencies,
be deposited in the Treasury as miscellaneous receipts. However, deposit
of reimbursements to an appropriation or fund against which no charge
has been made in executing an order is an unauthorized augmentation
of the agency’s appropriation and such sums must he deposited as miscel-
laneous receipts. . o .o i 674

Transfer of funds
Improper

Section 223 of the Higher Education Act of 1965, Title II, Part B, as

amended, authorizes the Office of Library and Learning Resources,

Office of Education, Department of Health, Education and Welfare, to

make grants to and contracts with public and private agencies and in-
stitutions. Regulations define ‘“‘public agency” to exclude Federal
agencies. The National Commission on Library and Information Science

is an independent agency in the Executive branch and therefore is not
eligible to receive funds under section 223__ ____ _______.___________ 662 -
Availability

Advance payments. (See PAYMENTS, Advance)

Attorney fees
Defending traffic offenses cases

Funds appropriated to the Bureau of Alecohol, Tohacco and Fire-

arms may not he used to pay attorney’s fees of one of its inspectors
charged with reckless driving. Attorney’s fees and other expenses in-
curred by the employee in defending himself against traffice offenses
committed by him (as well as fines, driving points and other penalties
which the court might impose) while in the performance of, hut not as
part of, his official duties, are personal to the employee and payment
thereof is his personal responsibility ... . _______. 270

Capital cost of lessor
Long term lease

Agency’s annual appropriation is not available for payment of equip-

ment lessor’s entire capital cost at commencement of lease, and con-
sequently low bid for lease of telephone equipment for 10 years which
requires payment of bidder’s capital costs at the outset of lease is properly
rejected as requiring an advance payment contrary to law_.__________ 89
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APPROPRIATIONS—Continued
Availability—Continued
Children day care centers
Space rental. (Sec APPROPRIATIONS, Availability, Space rental,
Day care centers for children)
Counseling for Government employees
Psychological

TUnder 5 U.S.C. 7901, Public Law 91-616 and Public Law 92-255, and
implementing regulations, Environmental Protection Agency may expend
appropriated funds for procurement of diagnostic and preventive psy-
chological counseling services for employees at its Research Triangle
Park, North Carolina, installation_ _________.

Court costs and attorney fees

Suits against officers and employees
Federal meat inspector was sued by supervisor for libel and malicious
defamation for certain allegations contained in letters the inspector wrote
~ to various public officials. Claim for reimbursement of inspector’s legal
fees may not be allowed in the absence of determinations that acts of
inspector were within scope of official duties and that representation of
inspector was in interest of United States. J. N. Hadley, 55 Comp. Gen.
408, distinguished - _ - e
Expenses incident to specific purposes
Necessary expenses

Tnder 5 T.8.C. 7901, Public Law 91-616 and Public Law 92235, and
implementing regulations, Environmental Protection Agency may expend
appropriated funds for procurement of diagnostic and preventive psy-
chological counseling services for employees at its Research Triangle
Park, North Carolina, installation______________.._.__.

Fines imposed by courts

Forest Service employee paid fine to Virginia State Court hecause
Government truck that he was driving exceeded maximum weight limi-
tation. He may be reimbursed by Government since the fine was imposed
upon him as agent of Government and was not the result of any personal
wrongdoing on his part

Gifts

To attendees to EPA exhibit

Novelty plastic garbage cans containing candy in the shape of solid
waste were distributed at an exposition run by an association, to attract
attendees to the Environmental Protection Agency (EPA) exhibit on the
Resource Conservation and Recovery Act. An expenditure therefor does
not constitute a necessary and proper use of EPA’s appropriated funds
because these items are in the nature of personal gifts__._ ...

Government Printing Office

Rule that contracts executed and supported by fiscal year appropria-
tions may only be made within period of obligation availability and
must concern hona fide need arising within the period of that availability
is not applicable to procurement by Government Printing Office from
revolving fund specifically exempted from fiscal year limitat'on.. .. ...

Membership fees '

Purchases of individual travel club memberships in the name of a
Federal agency for the exclusive use of named individual employees is
approved where the purchases will result in the payment of lower overall
transportation costs by the Government
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APPROPRIATIONS—Continued
Availability—Continued

Protective clothing
Meat grader employees
Agriculture Department
Federal Labor Relations Council requests our ruling on the legality
of a union-proposed bargaining agreement provision that would require
Department of Agriculture to provide cooler coats and gloves as pro-
tective clothing for meat grader employees. If the Secretary of Agricul-
ture or his designee determines that protective clothing is required to
protect employees’ health and safety, the Department may expend its
appropriated funds for this purpose. Applicable law and regulations do
not preclude negotiations on the determination.___.___.______________
Psychological counseling for Government employees. (See APPRO-
PRIATIONS, Availability, Counseling for Government employees,
Psychological)
Refreshments
Funds appropriated to the judiciary for jury expenses are not legally
available for expenditure for coffee, soft drinks, or other snacks which
the District Court may wish to provide to the jurors during recesses in
trial proceedings. Refreshments are in the nature of entertainment and
in the absence of specific statutory authority, no appropriation is avail-
able to pay such expenses. Since under 28 U.8.C. 572 (1976) a marshal’s
accounts may not be reexamined to charge him or her with an erroneous
payment of juror costs, we cannot take exception to certification of
vouchers for expenses incurred to date. However, we recommend that
the Director of the Administrative Office of the United States Courts
and the Director of the U.S. Marshals Service take steps to try to
prevent the incurring of similar expenses in the future__.______________
Space rental
Day care centers for children
The Secretary of Health, Education and Welfare (HEW) is authorized
by section 524 of the Education Amendments of 1976, 20 U.S. Code
" 2564, to use appropriated funds to provide “appropriate donated space’’
for any day care facility he establishes. That is, the space may be pro-
vided by the Secretary to the facility without charge. There is no statu-
tory requirement that this space be in HEW-controlled space, nor is
there any relevant distinction between the payment of ‘‘rent’’ to the
General Services Administration under 40 U.S.C. 490(j) and of rent
to a private concern. Therefore, the Secretary may lease space specially
for the purpose of establishing day care centers for the children of HEW
employees in those instances in which there is no suitable space available
for the establishment of such centers in buildings in which HEW com-
ponents are located _ _ __ ____ __ __ o
Uniforms
Meat grader employees
Agriculture Department
Federal Labor Relations Council requests our ruling on the legality
of a union-proposed bargaining agreement provision that would require
Department of Agriculture to provide frocks as uniforms for meat grader
employees. If the Secretary of Agriculture determines that these em-
ployees are required to wear frocks as uniforms, appropriated funds may
be expended for this purpose. Applicable law and regulations do not
preclude negotiations on the determination_________________________
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APPROPRIATIONS—Continued

Commissary surcharge funds. (See APPROPRIATIONS, What consti-
tutes appropriated funds, Commissary surcharge funds)
Defense Department
Restrictions
Price differential prohibition
Procurement in economic distressed, etc., areas

While order of preference for procurement set-asides set forth in
Small Business Act does not control DOD procurement because of
provision in DOD Appropriation Act, civilian agencies of Government
are controlled by such order of preference since DOD Appropriation Act
does not apply to them_ . _ ____ ____ . e
Expenditures ’

Without regard to law

Negotiated agreements

Section 9(b) of Public Law 92-392, August 19, 1972, 5 U.S. Code 5343
note, governing prevailing rate employees, exempts certain wage setting
provisions of certain bargaining agreements from the operation of that
law. However, section 9(b) does not exempt agreement provisions from
the operation of other laws or provide independent authorization for
agreement provisions requiring expenditure of appropriated funds not
authorized by any law. Modified by 57 Comp. Gen. 575 and overruled
in part by 58 Comp. Gen. — (B-189782, Jan. 5, 1979) ___ ___.._........
Fiscal year

Availability beyond

Federal aid, grants, etc.

A research grant was made to South Carolina State College, an 1890
institution (as defined in 7 U.S.C. 323), under the authority of 7 U.S.C.
450i using fiscal year 1975 appropriated funds. In fiscal year 1976,
although it retained some aspects of the original proposal, the research
objective of the grant was changed. The substitute proposal changed the
scope of the original grant and thereby created a new obligation charge-
able to the appropriation of the year (fiscal year 1976) in which the suh-
stitution was made_ . _ _ . e

Alternate grantees

Generally, when an original grantee cannot cmplete the work con-
templated and an alternate grantee is designated subsequent to the
expiration of the period of availability for obligation of the grant funds,
award to the alternate must be treated as a new obligation and is not
properly chargeable to the appropriation current at the time the original
grant was made. An exception is authorized in instant case since (1)
Los Angeles County and University of Southern California jointly filed
application and grant was awarded by National Cancer Institute (NCI)
solely to County only to comply with accounting requirements that there
be only one grantee; (2) NCI has determined that the original need still
exists; and (3) before using these funds, NCI will determine that the
“replacement grant’’ will fulfill the same needs and purposes and be of
the scope as the original application____ ... L ___.__...
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APPROPRIATIONS—Continued
Fiscal year—Continued
Contract
Date of award
Installation costs of telephone equipment
Installation costs of telephone equipment are expenses properly in-
curred during fiscal year in which contract was awarded and properly
could be paid from annual appropriation available for such purpose for
that fiscal year; however, had bidder unbalanced its bid by including
the capital cost of its equipment in the installation cost, contracting
officer would not be authorized to accept the bid because such costs would
be far in excess of reasonable value of the installation services performed
and payment would be in violation of 31 U.8.C. 529
Limitations
Procurement in economic distressed, etc., areas
Prohibition, contained in Department of Defense (DOD) Appropria-
tion Act, of payment of contract price differential for relieving economic
dislocations must be given effect notwithstanding earlier amendments to
Small Business Act which allows such price differentials to be paid____._
Necessary expenses availability. (See APPROPRIATIONS, Availability,
Expenses incident to specific purposes, Necessary expenses)
Obligation
Beyond fiscal year availability. (See APPROPRIATIONS, Fiscal year,
Availability beyond)
Contracts
Future needs
Rule that contracts executed and supported by fiscal year appropria-
tions may only be made within period of obligation availability and must
concern bona fide need arising within the period of that availability is
not applicable to procurement by Government Printing Office from
revolving fund specifically exempted from fiscal year limitation________
Section 1311, Supplemental Appropriation Act, 1955
Federal grants-in-aid, etc.
Transfer of obligated funds
Los Angeles County and University of Southern California (USC)
jointly filed an application for construction of Cancer Hospital and
Research Institute. Grant from National Cancer Institute (NCI) was
approved for the Research Institute, which was to be operated by USC,
while the Hospital was to be paid for and run by the County. Due to
Federal accounting requirements, grant was issued solely to the County,
which subsequently decided not to construct the Hospital. Should NCI
determine that, as to the Research Institute, the original joint applica-

tion and a revised application proposed by USC are comparable and -

that the need for the facility still exists, NCI may ‘‘replace’’ the County
with USC as the grantee and charge the original appropriations, even
though they otherwise would be considered to have lapsed_______._._.
What constitutes appropriated funds

Commissary surcharge funds

Where statute authorizes imposition of surcharge on sales of goods
sold in commissaries and provides for specific use of funds collected, such
funds are appropriated and subject to settlement by General Accounting

Office (GAO). Therefore, GAO will consider bid protest involving pro- -

curement funded by commissary surcharge fund. Prior decisions are
overruled. - _ _ e mem
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ARBITRATION

Award

Collective bargaining agreement

Violation
Agency implementation of award Page

Arbitrator awarded backpay to two employees based on provision in
negotiated agreement requiring a temporary promotion when an em-
ployee is assigned to higher grade pos tion for 30 or more consecutive
work days. Award may be ‘mplemented since arbitrator reasonably con-
cluded that agency violated agreement in assigning higher grade duties
to grievants for over 30 days. Award is consistent with prior General
Accounting Office decisions and does not conflict with rule against retro-
active entitlements for classification errors...__.____._.___.______...... 536

Wage increases

Retroactive

Retroactive wage adjustments for Federal wage board employees
which are not based upon a Government “wage survey,” but rather on
negotiations and arbitration under a 1959 basic bargaining agreement,
are not governed by 5 U.S.C. 5344 as added by section 1(a) of Public
Law 92--392, section 9(b) of that law preserving to such employees their
bargained for and agreed to rights under that basic bargaining agree-
MeNY e e 589

ARCHITECT AND ENGINEERING CONTRACTS (See CONTRACTS, ARCHI-
TECT, engineering, etc., services)

ARMED SERVICES PROCUREMENT REGULATION

Mobilization and Preparatory Work Clause

Special equipment

Acquisition
Cost allowability, etc.
Construction contracts

Procuring agency, under Armed Services Procurement Regulation,
has discretion to determine amount and kind of equipment which may
be included in and paid for as mobilization and preparation cost. Argu-
ments that Government may have to divert funds, pay interest on
amounts due, or terminate before completion of contract are based on
events which may or may not occur, and do not affect legality of pro-
posed award._ _ __ __ .. ____ ..o _____ e e e e 597
Progress payment clause

Inclusion of total performance or payment bond premiums in first

payment

Reimbursement to Government contractors of the total amount
of paid performance and payment bond premiums in the first progress
payment can be authorized by amending the relevant Armed Services
Procurement Regulation and Federal Procurement Regulations clauses
to specifically so provide. Such reimbursements are not payments for
future performance, but are reimbursements to the contractor for his
costs in providing a surety satisfactory to the Government as required
by law, and therefore, are not prohibited by 31 U.S.C. 529. Prior Comp-
troller General decisions, elarified__. _____________________________ 25
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ATTORNEYS
Fees

Agency authority to award .

The Federal Trade Commission has discretion to determine eligibility
for reimbursement of costs of participation in its rulemaking proceedings,
including “reasonable attorneys fees”” under 15 U.S.C. 57a(h) (1) (1976).
However, payment of an amount in excess of the costs actually incurred
for legal services is not authorized, even though the participant utilized
“house counsel’’ whose rate of pay is lower than prevailing rates__ ______

Claims. (See CLAIMS, Attorneys’ fees)

Employee litigation

Funds appropriated to the Bureau of Alcohol, Tobacco and Firearms
may not be used to pay attorney’s fees of one of its inspectors charged
with reckless driving. Attorney’s fees and other expenses incurred by
the employee in defending himself against traffic offenses committed by
him (as well as fines, driving points and other penalties which the court
might impose) while in the performance of, but not as part of, his official
duties, are personal to the employee and payment thereof is his personal
responsibility _ . _ oo

Employee transfer expense. (See OFFICERS AND EMPLOYEES,

Transfers, Relocation expenses, Attorney fees)

Judgment award

Counsel for plaintiff-class in March v. United States, 506 F. 2d 1306
(D.C. Cir. 1974), is not entitled to be paid the 2 percent counsel fee
awarded to him in March, when the claims of individuals who “opted
out’’ of March are paid administratively. The rule that a party who
creates or protects a ‘“‘common fund” is entitled to counsel fees is not
controlling here since the claimants herein are barred from recovery
from the fund that counsel created in March_. . ____________________

Suits against officers and employees

Official capacity

Federal meat inspector was sued by supervisor for libel and malicious
defamation for certain allegations contained in letters the inspector
wrote to various public officials. Claim for reimbursement of inspector’s
legal fees may not be allowed in the absence of determinations that acts
of inspector were within scope of official duties and that representation
of inspector was in interest of United States. J. N. Hadley, 55 Comp.
Gen. 408, distinguished _._______________ .

AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Automatic
Data Processing Systems)

BIDDERS

Anticipated profits

Unsuccessful bidders. ' (See BIDDERS, Unsuccessful, Anticipated

profits)

Collusion

Collusive bidding. (See BIDS, Collusive bidding)

Generally, (See BIDS, Collusive bidding)

Multiple bidding. (See BIDS, Multiple)
Post-bid-opening agreements

Effect on bid

Mere fact that bidder enters into post-bid-opening-agreement to obtain
needed resources is not reason in itself to reject bid, unless effect of agree-
ment is to cause bidding entity to “‘no longer exist’’ and to cause effective
transfer of bid to nonbidding entity._ . _ -

885

Page

610

270

856

444



886 INDEX DIGEST

BIDDERS—Continued
Post-bid-opening agreements—Continued

Standards
Since bidding entity has no formal plans to dissolve and because
entity may possibly do some husiness in its own name in the future so
long as it does not compete with Bendix Corporation, infusion of re-
sources from Bendix Corporation to bidding entity may he recognized
in determining hidding entity’s responsibility__._...___.__........... ..
Qualifications
Manufacturer or dealer
Administrative determination
Labor Department review
Ground of protest alleging that bidder is not ‘‘regular dealer or manu-
facturer” will not be considered since responsibility for deciding ‘“‘regular
dealer or manufacturer’’ status is vested in contracting officer and De-
partment of Labor___ e
Small business concerns
Responsibility
Conclusive determination
Vested in SBA
Protest by small business against contracting officer’s determination
of nonresponsibility because of lack of tenacity and perseverance is
dismissed since, pursuant to recent amendment of Small Business Act,
Public Law 95-89, section 501, 91 Stat. 553, the matter has heen referred
for final disposition by Small Business Administration__..__.__...... ...
Responsibility ». bid responsiveness
Bidder ability to perform
Invitation for bids provision that successful bidder shall meet all
requirements of Federal, State, or City codes pertains to bidder respon-
sibility, not bid responsiveness, since it concerns bidder’s legal authoriza-
tion to perform resulting contract____.._.______ . _ .. ... ...
Information
Essentiality
General Accounting Office finds that questioned bid contains uncon-
ditional commitment to furnish that which procuring agency requires
contrary to assertion that bid is nonresponsive._ . __ ... o.oacio.o
Submission of test data
Purpose
Competency of bidder to perform
Invitation requirement for submission of test data to enable grantee
to determine ‘“‘competency’” of bidder to perform contract relates to
bidder responsibility, and bidder’s alleged failure to furn'sh complete
test data with bid does not render bid nonresponsive............_......... .
Unsuccessful
Anticipated profits
Claim for anticipated profits and for cost of pursuing bid protest is
rejected
BIDS
Acceptance .
Failure to furnish information not necessary for bid evaluation
Where solicitation language does not require submission of information
concerning preventive maintenance prior to award, bidder’s insertion
of bid price in invitation for bids for such maintenance constitutes an
offer to provide the required maintenance and acceptance of bid results
in binding obligation to perform in accordance with Government’s
requirements
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BIDS—Continued

Acceptance time limitation

Extension

Procuring activity is not precluded from making multiple awards where
solicitation expressly reserves Government’s right to do so and bidder
does not qualify its bid for consideration only on “all-or-none” hasis.
Agency’s requests for extensions of bid acceptance period were not
inconsistent with provision to make multiple awards, and extensions
granted, without limiting language to the contrary, preserve Govern-
ment’s right to so award intact. . ____ ____________________________

After expiration
Acceptance of renewed bid
Effect on competitive system

A bid, once expired, may be accepted when revived by bidder provided

such acceptance does not compromise integrity of competitive bidding

Initial refusal and delay in reviving low bid
Award to second low bidder ». solicitation cancellation

Where low bidder initially refused to revive its expired bid, unless bid
was corrected upward because of mistake, bid may not be accepted sub-
sequently when bidder decides to waive-its mistake. Award, if otherwise
proper, may be made to second low bidder whose hid was promptly. re-
vived at request of ageney___________ . ____ ..

Reinstatement of canceled IFB
Bidder’s option to accept award

Invitation for bids (IFB) provided that performance period was from
March 15, 1977, or 5 days after award, if later, until March 14, 1978.
Bidder confirmed bid on August 15, 1977, after General Accounting Office
(GAO) decision upholding its preaward bid protest and during GAO re-
view of another firm’s request for reconsideration of that decision, on
condition that award be for performance period of 1 year from award.
-Bid was thereby rendered ineligible for acceptance, since award of con-
tract pursuant to advertising statutes must he on same terms offered all
bidders, and various IFB clauses cited by bidder concern post-award
situations _ __ __ . i
Aggregate v. separable. items, prices, etc.

Failure to bid on all items

Fact that bidder may not have received one page of amendment, and
therefore omitted price for mandatory item, does not warrant acceptance
of bid with omitted price_ ._ __ . ____ . ..
Anticipated profits

Unsuccessful bidders. (See BIDDERS, Unsuccessful, Anticipated

profits)

Bidders

Generally. (See BIDDERS)
Cancellation. (See BIDS, Discarding all bids)
Collusive bidding

Allegations unsupported by evidence

Affidavits stating belief that firm bidding both as subcontractor and as
member of joint venture, without informing competitors of dual role,
improperly attempted to influence bid prices, are not sufficient to over-
come affidavits denying such intent. General Accounting Office (GAO)
therefore does not object to award to joint venture. If protester has
further evidence of collusion or false certification of Independent Price
Determination, it should be submitted to procuring agency for possible
forwarding to Department of Justice under applicable regulations_____
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BIDS—Continued
Competitive system
Equal bidding basis for all bidders
Bidders’ superior advantages Page
Invitation for bids (IFB) may permit waiver of technical data require-
ment for bidders who had furnished such data under prior contracts even
though not specifically authorized by Armed Services Procurement Reg-
wlation e 413
Prior producer's competitive advantage
Waiver of technical data under terms of IFB is not improper even
though it clearly results in substantial competitive advantage to bidder.. 413
Federal aid, grants, etc.
Bid responsiveness
Compatibility with State laws
Grantee’s decision to reject all bids received, two being nonresponsive
and one unreasonably priced, and negotiate on price only was proper
under Federal Management Circular 74--7, attachment O and applicable
Massachusetts law. Grantee did not have to revise specifications and
readvertise procurement as grantee had determined specifications con-
stituted minimum needs. - __ . e 85
Negotiated contracts. (See CONTRACTS, Negotiation, Competition)
Specifications
Conformance of bids
Requirement in Federal procurements
While award of contract to bidder which submitted nonconforming
bid samples on belief that bidder’s production items would comply with
solicitation specifications follows agency’s internal regulations, such
procedures violate statutory and regulatory requirements that award be
made to responsible bidder whose bid conforms to the solicitation. 41
U.8.C. 253(b) (1970) oot e N 686
Restrictive
Award of contract was improper where actions of contracting agency
were tantamount to waiver of clause requiring bidders to offer & “stand-
ard commercial product.”’” However, in view of extent to which contract
has been performed, General Accounting Office concludes that it would
not be in Government’s best interests to terminate contract for
CONVENICIICE. | . e e e e e 478
Waiver of descriptive data requirement. (See CONTRACTS, Specifl-
cations, Descriptive data, Waiver of requirement)
Contracts
Generally. (See CONTRACTS)
Discarding all bids
Compelling reasons only
An invitation for bids which solicits bids on four alternate methods of
performance, without indicating method of selecting among alternates,
should not be resolicited where bid selected by grantee for award is low
under any one of the four_______ . i 73
Cost factors
Data, rights, etc. acquisition
Not provided for in invitation
Failure of a solicitation to provide for specific acquisition of unlimited
rights in technical data is a “compelling reason” to cancel an invitation
for bids after bids are opened where record supports procuring activity’s
determination that award thereunder to low bidder would not serve
actual needs of Government because all cost factors to Government
were not provided for in original solicitation
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BIDS—Continued
Discarding all bids—Continued

Prices excessive Page

Determination to cancel small business set-aside and resolicit with
full competition on basis that all responsive bids were unreasonably
priced and adequate competition was not achieved is within discretion of
contracting officer and will not be disturbed absent showing of aluse of
discretion and lack of reasonable hasis for decision, which has not leen
shown here._ . _ e

Reinstatement

General Accounting Office direction
Bidder’s option to accept award

Although bids under canceled IFB expired during GAO consideration
of protest against cancellation, where GAO decision recommends re-
instatement of IFB, successful hbidder may still, at its option, accept
award thereunder

Resolicitation

Auction atmosphere not created

Cancellation of solicitation after hid opening and subsequent resolic ta-
tion do not create “auction’” atmosphere where solicitation was properly
canceled due to unreasonable prices and lack of adequate competition__.____

Small business set-asides. (See CONTRACTS, Awards, Small business

concerns, Set-asides, Withdrawal)
Evaluation
Aggregate v. separable items, prices, etc.
Subitems

Invitation for bids provided spaces to insert prices for extended price,
unit price and subunit price. Although award was hased only on evalua-
tion of extended and unit price, subunit price may not be ignored, since
it cannot be determined from bid which price is correct

Bidders’ superior advantages

Invitation for bids (IFB) may permit waiver of technical data require-
ment for bidders who had furnished such data under prior contracts
even though not specifically authorized by Armed Services Procurement
Regulation . _ _ . e

Conformability of equipment, etc. (See CONTRACTS, Specifications,

Conformability of equipment, etc., offered)

Cost estimates

The fact that invitation for bids (IFB) pricing structure places risk
on the bidder does not render IFB improper, since bidders are expected
to take risks into account in formulating their bids

Costs

Storage-time related costs
Not for consideration
Not listed in IFB

Contrary to protester’s 'nsistence, storage-time related costs could
not be considered as evaluation standards because they were not listed
in IF B . o e
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BIDS—Continued
Evaluation—Continued

Delivery provisions
Information
Failure to furnish Pago
Failure of selected bidder to quote early delivery dates under ‘‘storage
credits’’ pricing option is not significant since blanks provided for inser-
tion of dates applied only to ‘“non-storage credits’’ bidders and procuring
agency did not need early delivery dates to evaluate bids. Further, IFB
contained no indication of relative preference of bid depending on date
of early delivery. Moreover, in absence of dates bidder is obligated to
deliver at an indefinite date prior to required delivery dates which is
still most advantageous to the Government___...__ ... _._._.__..._. 103
Determinable factors requirement
Failure to list in solicitation
Not prejudicial to protester
While solicitation failed to set forth objectively determinahle evalua-
tion factors, protester was not prejudiced thereby ... ... ... ... ... . 89
Disclosure of evaluation factors
Failure
Not prejudicial to protester
Protester was not prejudiced by Air Force's failure to disclose that
award under ‘‘storage credits” pricing option might be decided, in part,
by results of “storage credits’’ bids under other solicitations. Moreover,
since Government could not disclose Government'’s cost estimate of con-
struction of storage facility to be built by use of offered storage credits,
and given clear right of Government to determine reasonableness of sub-
mitted bids by appropriate information, use of separate bidding results
to determine award is not objectionable. Analogy is made to ‘‘stepladder’
bidding procedure._ .. _ ... . 103
Discount provisions
Discount not evaluated
Insertion of the term “NET 10 PROXIMO’’ under the prompt pay-
ment discount section of successful bidder’s offer means ‘“‘payment due
10th of next month’” and is construed merely as an indication that a dis-
count is not offered rather than as an exception to the IFB.. ...._... ... 861
Erroneous
Illegal award. (See CONTRACTS, Awards, Erroneous)
Estimates
Requirements contracts
Estimated peak monthly requirements (EPMR) for items were not
halved when items were divided into set-aside and non-set-aside por-
tions, but rather total EPMR was listed as EPMR of each subitem.
Invitation for bids (IFB) required that offeror’s listed monthly supply
potential must be able to cover total EPMR’s for which offeror was low.
Therefore, it was improper and not consistent with IFB to total EPMR’s
for subitems in bid evaluation_____....._..._.. ... ... . ... 484
Factors not listed in invitation
Failure to consider present value of money factors or residual values
in determining low bidder under lease/purchase alternatives is proper
where invitation for bids (IFB) does not include such factors for evalua-
tion. In advertised procurements, if any factors other than hid price
are to be considered in determining low hidder, IFB must advise of
such factors ‘ 89
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BIDS—Continued

Evaluation—Continued

Manning levels

Use of “award amount’’ (fee) provisions in advertised procurement for
mess attendant services is proper where agency obtains necessary Armed
Services Procurement Regulation deviation for this purpose__.________

Options

Price omission

Both invitation for bids’ (IFB) “Schedule” and ‘“Storage Facilities”
provisions clearly provided that Air Force might award under “storage
credits”’ pricing option notwithstanding lack of mention of pricing
option in IFB clause entitled ‘‘Evaluation Factors For Award.”_______

Point system

Negotiation. (See CONTRACTS, Negotiation)

Samples

Bid samples furnished without interior graining, not listed as sub-
characteristic of prescribed “‘interior appearance’’ criterion, could not
be evaluated as required by solicitation for neatness and smoothness of
interior appearance because samples could not demonstrate that with
addition of graining bidder’s product would retain requisite appearance.
Procuring activity lacked reasonable basis to conclude samples complied
with solicitation’s subjective characteristics and was required to reject
bid as nonresponsive to solicitation__ . _________________________.__

Assertion that protester previously furnished acceptable bid samples
to procuring activity does not determine acceptability of samples sub-
mitted in response to instant solicitation, nor does acceptance of items

on a prior contract bind agency to accept nonconforming items under a

subsequent contract_ .. .
Protest against rejection of bid as nonresponsive because bid samples
were found not to comply with objective characteristics listed in invita-
tion for bids (IFB) is denied. Invitation for bids advised that noncon-
forming samples would require rejection of bid, tested samples mani-
fested condition proscribed by IFB specification, and protester did not
show its samples were not fairly evaluated by procuring activity______
Storage time-related costs. (See BIDS, Evaluation, Costs, Storage-time
related costs)
Invitation for bids
Cancellation
Erroneous
Reinstatement recommended
An invitation for bids which solicits bids on four alternate methods
of performance, without indicating method of selecting among alter-
nates, should not he resolicited where bid selected by grantee for award is
low under any one of the four_ . _______________ e
Resolicitation
Two-step procurement
Failure of a solicitation to provide for specific acquisition of unlimited
rights in technical data is a “compelling reason’’ to cancel an invitation
for bids after bids are opened where record supports procuring activity’s
determination that award thereunder to low bidder would not serve
actual needs of Government because all cost factors to Government were
not provided for in original solicitation____.__________. .. _______
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BIDS—Continued
Invitation for bids—Continued
Clauses
Bid Equalization Factor
Two-step procurement
Step-one application propriety
Bid evaluation factors normally should be set forth only in Invitation
for Bids (IFB) issued under step two. Here, however, Bid Equalization
Factor Clause so related to technical requirement in step one for bench-
marking that it was necessary for VA to set it out in step one
Pricing structure
Risk
The fact that invitation for bids (IFB) pricing structure places risk
on the bidder does not render IFB improper, since bidders are expected
to take risks into account in formulating their bids_ . ________.
Requirements
Submission of test data
Invitation requirement for submission of test data to enable grantee
to determine ‘“‘competency’ of bidder to perform contract relates to
bidder responsibility, and bidder’s alleged failure to furnish complete
test data with bid does not render bid nonresponsive_____....
Labor stipulations. (See CONTRACTS, Labor stipulations)
Late
Mishandling determination
Telegraphic modifications. (See BIDS, Late, Telegraphic modifica-
tions, Mishandling by Government)
Telegraphic modifications
Delay due to Western Union
Failure to use tie-in line to installation
Erroneous information provided by agency and agency’s acceptance
of telegraph company’s delivery by telephone did not constitute Govern-
ment mishandling solely responsible for or the paramount reason for
untimely receipt of telegraphic bid modification where telegram was
qualified on its face as official Government business and telegraph
company should have been aware of existence of its own tie-in line to
Government installation._ __ - _ .. .o
Delivered subsequent to bid opening
Telephone notification received prior to bid opening
Bid modification was untimely where telegram was received after bid
opening, notwithstanding fact that agency had received telephone call
from telegraph company prior to bid opening indicating that bidder was
modifying its bid. .. . e
Transmission by other than mail
Improper Government action
Commercial carrier attempted to deliver protester’s hid to office
designated in invitation for bids for receipt of hand-delivered bids.
Government personnel directed carrier to deliver bid to Central Re-
ceiving Warehouse instead and, consequently, bid was ‘“late.”’ Since bid
was late due to improper Government action, and protester’s bid was in
Government hands before bid opening, protester’s bid was properly for
consideration
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BIDS—Continued

Mistakes
Contracting officer’s error detection duty
Error alleged after award. (See CONTRACTS, Mistakes, Con-
tracting officer’s error detection duty)

Correction
After bid opening
Rule
Erroneous bid should not have been corrected, since cost proposal
for items omitted from hid price was prepared after bid opening and
correction would be recalculation of bid to include factors not originally
considered - e
Denial
Waiver of correction
Where low bidder initially refused to revive its expired bid, unless
bid was corrected upward because of mistake, bid may not be accepted
subsequently when bidder decides to waive its mistake. Award, if other-
wise proper, may be made to second low bidder whose bid was promptly
revived at request of agency- - ____________
Intended bid price
Established in bid
Correction of mistake in bid will be permitted where bidder’s work-
sheets clearly show that bidder made a mathematical error in transferring
subtotal for equipment and miscellaneous work from hid worksheet to
final summary sheet. Questions raised concerning portions of bidder’s
worksheets which have no relation to type of error alleged do not pre-
clude correction where clear and convincing evidence establishes mistake
and actual bid intended - _ . . __ e _-
Price
Subitems
Invitation for bids provided spaces to insert prices for extended price,
unit price and subunit price. Although award was based only on evalua-
tion of extended and unit price, subunit price may not be ignored, since
it cannot be determined from bhid which price is eorreet. ... __________
Recalculation of bid
““Rounding off’’ corrected price
Upon correction of mistake in bid, where bidder initially “rounded
off’’ total bid price in submitting its bid, corrected total bid price is also
subject to adjustment to reflect ‘“‘roundingoff” ______________.______
Responsiveness determination
Mistake in bid rules may be applied only when bid is responsive and
otherwise for acceptance, not to correct price omission__ .. __________
Multiple
Propriety
Affidavits stating belief that firm bidding both as subcontractor and
as member of joint venture, without informing competitors of dual role,
improperly attempted to influence bid prices, a'e not sufficient to over-
come affidavits denying such intent. General Accounting Office (GAO)
therefore does not object to award to joint venture. If protester has
further evidence of co lusion or false certification of Independent Price
Determination, it should be submitted to procuring agency for possible
forwarding to Department of Justice under applicable regulations._____
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BIDS—Continued

Negotiated procurement. (See CONTRACTS, Negotiation)
Prices

Cost, etc., data

Failure to consider present value of money factors or residual values
in determining low bidder under lease/purchase alternatives is proper
where invitation for bids (IFB) does not include such factors for evalua-
tion. In advertised procurements, if any factors other than bid price are

to be considered in determining low hidder, IFB must advise of such
factors

Item omission

When contracting officer cannot determine, from pattern of pricing
in bid as submitted, what price bidder intended for omitted item, price
may not he supplied after opening

Reasonableness

Administrative determination

Determination to cancel small business set-aside and resolicit with
full competition on hasis that all responsive bids were unreasonably
priced and adequate competition was not achieved is within diseretion
of contracting officer and will not be disturbed absent showing of ahuse
of discretion and lack of reasonable basis for decision, which has not
been shown here_ e o
Protests. (See CONTRACTS, Protests)

Rejection
Nonresponsive
Information requirements
Descriptive data

Invitation for bids contained brand name or equal clause providing
that if bidder proposed furnishing equal product bid must contain suf-
ficient descriptive data to evaluate it. Where bidder furnished no des-
criptive data, furnishing similar product to agency under previous solici-
tation is not acceptable substitute for descriptive data requirement, and
bid was properly rejected as nonresponsive

Sample requirements
Nonconformance

Agency’s favorable consideration of bid samples furnished with note
stating that although samples’ interior did not comply with solicitation
production items would conform to specification, is tantamount to
allowing bidder to submit additional samples after bid opening and
violates rule that bid may not be altered after bid opening to make it
responsive to solicitation _ - . . o e e
Requests for proposals. (See CONTRACTS, Negotiation, Requests for

proposals)
Responsiveness

Discount information

Insertion of the term “NET 10 PROXIMO’ under the prompt pay-
ment discount section of successful bidder’s offer means “payment due
10th of next month” and is construed merely as an indication that a
discount is not offered rather than as an exception to the IFB

Responsiveness v. bidder responsibility

General Accounting Office finds that questioned bid contains uncon-
ditional commitment to furnish that which procuring agency requires
contrary to assertion that bid is nonresponsive
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BIDS—Continued
Small business concerns
Contract awards. (See CONTRACTS, Awards, Small business con-
cerns)
Sole source procurement. (See CONTRACTS, Negotiation, Sole-source
basis)
Specifications. (See CONTRACTS, Specifications)
Two-step procurement
First step
Testing requirements. (See CONTRACTS, Negotiation, Two-step
procurement, First step, Benchmark testing)
Second step
Advertising ». negotiation
Record indicates only one step-one offeror was benchmarked. Since
FPR provides for discontinuance of two-step method of procurement
after evaluation of step-one technical proposals, VA should consider
cancellation of IFB issued under step two and instead negotiate price
with only offeror_ _ _ _ ____ .
Unbalanced
Responsiveness of bid
Installation costs of telephone equipment are expenses properly in-
curred during fiscal year in which contract was awarded and properly
could be paid from annual appropriation available for such purpose for
that fiscal year; however, had bidder unbalanced its bid by including
the capital cost of its equipment in the installation cost, contracting
officer would not be authorized to accept the bid because such costs
would be far in excess of reasonable value of the installation services
performed and payment wauld be in violation of 31 U.8.C. 529_______

BOARDS, COMMITTEES AND COMMISSIONS’

Members

Holding over beyond expiration of term

Commissioner was appointed to serve for 2-year period on newly
created Commodity Futures Trading Commission. Upon expiration of
that period no successor was nominated. Commission asks whether hold-
over provision of 7 U.S.C. 4a(a)(B) applies to commissioners first
appointed to serve immediately following creation of Commission. Pur-
pose of holdover provision is to avoid vacancies which may prove dis-
ruptive of Commission work. Thus, holdover provision does apply to
those commissioners first appointed to the Commission.______________

Commissioner of Commodity Futures Trading Commission continued
to serve heyond expiration of fixed period of appointment on April 14,
1977, pursuant to holdover provision of 7 U.S.C. 4a(a)(B). Commis-
sioner’s entitlement to compensation after expiration of first session of
95th Congress is questioned since statute provides that a commissioner
may not continue to serve ‘‘beyond the expiration of the next session of
Congress subsequent to the expiration of said fixed term of office.”’ The
word “next’” Lefore ‘‘session’’ refers to the adjournment of a subsequent
session of Congress. Therefore, the Commissioner may be compensated
until expiration of the 2d session of the 95th Congress, or appointment
and qualification of successor, whichever event occurs first_____._______
National Commission on Observance of International Women’s Year.

(See NATIONAL COMMISSION ON OBSERVANCE OF INTERNA-

TIONAL WOMEN'’S YEAR)
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BONDS
Performance
Miller Act coverage
Unauthorized bond submitted
Government liability Page
Even if Government negligently fails to insure that Miller Act bonds
are filed with construction contract, unpaid supplier’s remedy lies against
prime contractor and not the Government_________________________. 176
Premium payment
Inclusion in first progress payment
Reimbursement to Government contractors of the total amount of
paid performance and payment bond premiums in the first progress
payment can be authorized by amending the relevant Armed Services
Procurement Regulation and Federal Procurement Regulations clauses
to specifically so provide. Such reimbursements are not payments for
future performance, but are reimbursements to the contractor for his
costs in providing a surety satisfactory to the Government as required
by law, that therefore, are not prohibited by 31 U.S.C. 529. Prior
Comptroller General decisions, clarified____________________ e 25

BUY AMERICAN ACT
Contracts
Provisions of Act not applicable to grantee contracts
The Buy American Act (41 U.S.C. 10 (1970)) provisions do not apply
to contracts made by grantees_________________.______ ... ... 85
Small business concerns
Effect of appropriation prohibition
Price differential prohibition ». preference for domestic products
Prohibition, contained in Department of Defense (DOD) Appropria-
tion Act, of payment of contract price differential for relieving economic
disclocations must be given effect notwithstanding earlier amendments
to Small Business Act which allows such price differentials to be paid.._ 34
Prohibition of payment of price differential for relieving economic
dislocations does not conflict with Buy American Act preference for
domestic over foreign made products. While an award to a labor surplus
area firm in accordance with Buy American Act preference serves to
relieve economic dislocations, the price differential is paid for the pur-
pose of preferring domestic products and not to relieve economic dis-
locations_ _ . _ o e, 34

CLAIMS

Attorneys’ fees

Authority

Army members involuntarily separated from but later retroactively
restored to active duty by administrative record correction action (10
U.8.C. 1552 (1970)) thereby become entitled to retroactive payment of
military pay and allowances; however, they do not gain entitlement to
either reimbursement of legal fees incurred in the matter or damages
based on a tort theory of wrongful separation from active duty___.____ 554

Counsel for plaintiff-class in March v. Untted States, 506 F. 2d 1306
(D.C. Cir. 1974), is not entitled to be paid the 2 percent counsel fee
awarded to him in March, when the claims of individuals who ‘“‘opted
out’” of March are paid administratively. The rule that a party who
creates or protects a “common fund’’ is entitled to counsel fees is not
controlling here since the claimants herein are barred from recovery
from the fund that counsel created in March__ __ oo coom_ - 856
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CLAIMS—Continued

By Government

Collection. (See DEBT COLLECTIONS)
Correction

Limitation

Travel voucher errors
Administrative correction

Agencies may administratively correct travel vouchers with under-
claims not exceeding $30. Overclaims in any amount may be adminis-
tratively reduced. 36 Comp. Gen. 769 and B-131105, May 23, 1973,
modified el
Doubtful

Submission to GAO

Department of the Air Force asks whether an employee who submits a
fraudulent claim may be refused access to the General Accounting
Office (GAOQ) for purpose of settling his claim. Since GAO has authority
to settle and adjust claims by the Government or against it, employee
may submit claim to GAO even though it is considered fraudulent by
his agency. Agency should expedite adjudication by using agency
channels to send claim to GAO with its report_ . ________.___________
False. (See FRAUD, False claims)
Statute of limitations. (See STATUTE OF LIMITATIONS, Claims)
Transportation

Claim simultaneous with court action

Res judicata doctrine applied after court adjudication

When GAO makes no representations that it will consider a claim
simultaneously submitted to it and a court of competent jurisdiction
after the court has adjudicated the claim, GAO is not estopped from

applying the doctrine of res judicata to theelaim_______________________

Household goods forwarders

Shipment under a Government Bill of Lading (GBL) is a single cause
of action, and when a court judgment pertains to a particular GBL,
the General Accounting Office (GAO) is precluded from considering

a subsequent claim on the same GBL under the doctrine of res judicata__ __

Loss and damage claims
Liability determination
Prima facie case of liability of common carrier is established when
shipper shows delivery to carrier at origin in, good condition and delivery
by carrier at destination in damaged condition. Once prima facie case is
established, burden of proof shifts to the carrier and remains there. To
escape liability, carrier must show that Ioss or damage was due to one of
the excepted causes and that it was free of negligence.____.___________
Settlement
Review
Carrier allegations v, record
In reviewing General Services Administration (GSA) settlements, Gen-
eral Accounting Office must rely on written record and, in the absence
of clear and convincing contrary evidence, will accept as correct facts in
(:SA’s administrative report. Carrier has burden of affirmatively proving
IS CaSe . e
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CLASSIFICATION

Back pay
Applicability Page
Employee of Smithsonian Institution occupied position which the

Civil Service Commission determined was erroneously included in the

General Schedule and Commission instructed agency to classify position

under Federal Wage System. Employee seeks backpay for period of

erroneous classification. Claim may not be allowed as civil service regula-

tions provide for retroactive effective date for classification only when

there is a timely appeal which results in the reversal, in whole or in part,

of a downgrading or other classification action which had resulted in

the reduction of pay._ - - e e 404

CLOTHING AND PERSONAL FURNISHINGS

Special clothing and equipment

Protective clothing

Cooler coats and gloves
Meat grader employees
Agriculture Department

Federal Labor Relations Council requests our ruling on the legality
of a union-proposed bargaining agreement provision that would require
Department of Agriculture to provide cooler coats and gloves as pro-
tective clothing for meat grader employees. If the Secretary of Agricul-
ture or his designee determines that protective clothing is required to
protect employees’ health and safety, the Department may expend its
appropriated funds for this purpose. Applicable law and regulations do
not preclude negotiations on the determination__ ___.___.____.._ .. . 379

COMMISSARIES (Se¢e POST EXCHANGES, SHIP STORES, ETC.)
COMMISSIONS (See BOARDS, COMMITTEES AND COMMISSIONS)
COMMODITY FUTURES TRADING COMMISSION
Commissioners
Holding over beyond expiration of term
Compensation
Commissioner of Commodity Futures Trading Commission con-
tinued to serve heyond expiration of fixed period of appointment on
April 14, 1977, pursuant to holdover provision of 7 U.S.C. 4a(a) (B). Com-
missioner’s entitlement to compensation after expiration of first session
of 95th Congress is questioned since statute provides that a commis-
sioner may not continue to serve “beyond the expiration of the next
session of Congress subsequent to the expiration of said fixed term of
office.” The word ‘“next” before ‘‘session'’ refers to the adjournment of
a subsequent session of Congress. Therefore, the Commissioner may he
compensated until expiration of the 2d session of the 95th Congress, or
appointment and qualification of successor, whichever event occurs first.. 213

COMPENSATION
Additional
Supervision of wage board employees
Conditions
Decision in Billy Al. Medaugh, 55 Comp. Gen. 1443 (1976) held that
pay adjustment for General Schedule supervisor of wage board employee
must be eliminated or reduced when conditions prescribed in 5 U.S.C.
3333(b) are no longer met. That holding is not to be implemented while
Civil Service Commission reviews regulations to determine what regula-
tory modifications may be needed to implement the deeision__.______._ 97
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COMPENSATION—Continued

Aggregate limitation

Post differential payments

Agency for International Development properly computed post differ-
ential ceiling on hiweekly, rather than annual, basis inasmuch as section
552 of the Standardized Regulations requires implementation of the
ceiling hy reduction in the per annum post differential rate to a lesser
percentage of the basic rate of pay than otherwise authorized. The rule
that the method of computation prescribed for basic pay by 5 U.S.C.
5504(b) shall be applied as well in the computation of aggregate com-
pensation payments to officers and employees assigned to posts outside
the United States who are paid additional compensation based upon a
percentage of their basic compensation rates thus applies to post differ-
ential payments under section 552_ __ __ ________________________.____
Back pay. (See COMPENSATION, Removals, suspensions, etc., Back pay)
De facto status of employees. (See OFFICERS AND EMPLOYEES, De

facto)
Differentials

Post. (See FOREIGN DIFFERENTIALS AND OVERSEAS ALLOW-

ANCES, Post differentials)

Duty performance

Salary only of position to which appointed

Employee of Smithsoinian Institution occupied position which the
Civil Service Commission determined was erroneously included in the
General Schedule and Commission instructed agency to classify position
under Federal Wage System. Employee seeks backpay for period of
erroneous classification. Claim may not be allowed as civil service
regulations provide for retroactive effective date for classification only
when there is a timely appeal which results in the reversal, in whole or in
part, of a downgrading or other classification action which had resulted
in the reduction of pay._.. . ______________ .-
First-forty-hour employees. (See OFFICERS AND EMPLOYEES, Hours

of work, Forty-hour week, First forty-hour basis)
Increases. (See COMPENSATION, Promotions)
Night work

Regularly scheduled night duty

Leaves of absence

Employees who have regularly scheduled night shifts are charged 1
hour of annual leave when they work only 7 hours on the last Sunday in
April when daylight savings time begins. Alternatively, agency may, by
union agreement or agency policy, permit employees to work an addi-
tional hour on that day as method of maintaining regular 8-hour shift
and normal pay. Administrative leave is not a proper alternative._.___
Overpayments

Waiver. (See DEBT COLLECTIONS, Waiver)
Overtime

Day and week definitions

In 42 Comp. Gen. 195 at 200 it was held, in regard to overtime of wage
board employee under 5 U.8.C. 673c (now 5 U.8.C. 5544), that agency
could regard any 24-hour period as ‘‘day.”’” That holding is applicable to
General Schedule employees since provisions of 5 U.S.C. 5544 and 5
U.S.C. 5542 are comparable__ .. __ .. .

279-723 0 - 79 - 10
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COMPENSATION—Continued
Overtime—Continued
Fair Labor Standards Act
Claims
Settlement authority Pageo
Authority of GAO to consider FLSA claims of Federal employees is
derived from authority to adjudicate claims (31 U.S.C. 71) and authority
to render advance decisions to certifying or disbursing officers or heads
of agencies on payments (31 U.S.C. 74 and 82d). Nondoubtful FLSA
claims may be paid by agencies. In order to protect the interests of
employees, claims over 4 years old should be forwarded to GAQO for
recording_. . . ..ol e, 44
Statute of limitations
Certifying officer questions what is the statute of limitations on claims
filed by Federal employees under Fair Labor Standards Act (FLSA).
Although there is a time limitation on “actions at law’’ under FLSA, there
is no statutory time limitation when such claims may be fi'ed as claims
cognizable by General Accounting Office (GAOQ). Therefore, time limit
for filing FLSA claims in GAO is 6 years. 31 U.S.C. 71a and 237. ._ . 441
Prevailing rate employees. (See COMPENSATION, Wage board em-
ployees, Prevailing rate employees, Overtime)
Standby, etc., time
Work requirement
Federal Aviation Administration employee assigned to 3-day work-
week at remote radar site and required to remain at facility overnight
for nonduty hours spanning workweek is not entitled to overtime com-
pensation for standby duty for nonduty hours. Radar site was manned
24 hours per day by on-duty personnel and there is no showing that
employees were required to hold themselves in readiness to perform work
outside of duty hours or that they were required to remain at the facility
for reasons other than practical considerations of the facility’s geographie
isolation and inaccessibility in terms of daily commuting_ . .._............ 496
Traveltime
Administratively controllable
On and after the effective date of the amendment to 5 U.8.C. 5542(b),
January 15, 1968, diplomatic couriers’ officially ordered or approved
“dead head’ travel qualifies as hours of employment or work as travel
incident to travel that involves the performance of work while traveling.
It is not necessary to determine whether their travel results from an
event which could not be scheduled or controlled administratively be-
cause they are being credited with all officially ordered and approved
actual travel time as pouch-in-hand time or ‘“‘dead head” time..... ... 43
Arduous conditions
Diplomatic couriers’ travel with pouch-in-hand is travel involving
the performance of work while traveling and is, therefore, hours of
employment or work under 5 U.S.C. 5542(b)(2) (B). But their travel is
not carried out under arduous conditions within the meaning of that
provision since such travel is that imposed by ususually adverse terrain,
severe weather, etc.,, and does not include travel by common carriers,
including airlines. _ .. .o 43
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COMPENSATION—Continued
Overtime—Continued

Work in excess of daily and/or weekly limitations
In 32 Comp. Gen. 191 it was held that employees who worked two
shifts which began within same 24-hour period in basic workweek could
be paid for 2 days’ work at basic rate. That decision is no longer to be
followed since 5 U.S8.C. 5542 provides that hours in excess of 8 in day
are overtime work. Therefore, Department of Agriculture employees
whose workweek includes two shifts on Monday, 0001 to 0830, and
2000 to 0430, are entitled to overtime compensation for hours worked
in excess of 8 hours in 24-hour period agency treats as day
Periodic step-increases
Equivalent increases
What constitutes
Where an increase in pay on promotion constitutes an equivalent
increase under 5 U.S.C. 5335(a)(3)(A) and Subchapter $4-8(b), FPM
990-1, the effective date of such promotion would be the inception date
for a new waiting period, and the fact that employee was demoted and
returned to his former grade and step would not negate the promotion
date as the inception date of that new waiting period for a periodic
step-increase in the lower grade__ _______________________________.
Waiting period commencement
Promotion and demotion
The rules governing waiting periods for step increases on resumption
of former grade and step following a temporary promotion are not for
application where an employee is demoted under an adverse action from
a permanent promotion position and returned to his former grade and
step in which he performed satisfactorily
Premium pay
Night work. (See COMPENSATION, Night work)
Sunday work regularly scheduled
Couriers
The workweek of diplomatic couriers consists of the first 40 hours of
employment or work in an administrative workweek beginning on
Sunday. Therefore, work performed by them on Sunday falls within their
basic workweek and although not regularly scheduled in the usual sense,
may be compensated at Sunday premium rates up to 8 hours on and after
the first day of the first pay period beginning after July 18, 1966, the
effective date of the law authorizing such premium pay
‘‘Eight-hour period of service’’
Effect of change to daylight saving time
Employees who have regularly scheduled night shifts are charged 1
hour of annual leave when they work only 7 hours on the last Sunday in
April when daylight savings time begins. Alternatively, agency may, by
union agreement or agency policy, permit employees to work an ad-
ditional hour on that day as method of maintaining regular 8-hour shift
and normal pay. Administrative leave is not a proper alternative_.____
Prevailing rate employees. (See COMPENSATION, Wage board em-
ployees, Prevailing rate employees)
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COMPENSATION—Continued
Promotions
Retroactive
Administrative error
Failure to carry out agency policy Page
Decision in Billy M. AMedaugh, 55 Comp. Gen. 1443 (1976) held that
pay adjustment for General Schedule supervisor of wage hoard employee
must be eliminated or reduced when conditions preseribed in 5 T.S.C.
5333(h) are no longer met. That holding is not to be implemented while
Civil Service Commission reviews regulations to determine what regula-
tory modifications may be needed to implement the decision_...._... ... . 07
Temporary
Detailed employees
Arbitrator awarded hackpay to two employees hased on provision in
negotiated agreement requiring a temporary promotion when an em-
ployee is assigned to higher grade position for 30 or more consecutive
work days. Award may be implemented since arbitrator reasonably con-
cluded that agency violated agreement in assigning higher grade duties
to grievants for over 30 days. Award is consistent with prior General
Accounting Office decisions and does not conflict with rule against
retroactive entitlements for classification errors.___ ... ... ____.._._._ 536
Department of Health, Education, and Welfare detailed employees to
higher grade positions, but finds it difficult or impossible to show that
vacancies existed. Claims of employees for backpay under Turner-
Caldwell, 56 Comp. Gen. 427 (1977), may be considered without any
finding of vacancies. It is not a condition for entitleinent to a retroactive
temporary promotion with backpay that there must have existed, at
the time a detail was ordered, a vacant position to which the claimant
was detailed. However, the position must be established and classified_. 767
Retroactive application
Employee, who was successively detailed to two higher grade positions,
can only be awarded retroactive temporary promotion and hackpay for
details extending more than 120 days, each detail being treated as a
separate and distinet personnel action______.____.. __.._..._.__.._.... 605
Rates
Overseas Dependents School System
Pub. L. 86-91
Implementation
Individuals who ‘“‘opted out’ of plaintiff-class in March v. United
States, 506 F.2d 1306 (D.C. Cir. 1974), may he paid backpay in ac-
cordance with the court’s interpretation of Public Law 89 -391. However
since these claims are being allowed administratively, and not under
March, the statute of limitations contained in 31 U.8.C. 71a apphes
to lmnt recovery where applicable. . ____. __ _....._ . P 856
Removals, suspensions, etc.
Back pay
Entitlement
District of Columbia Government employee was erroneously separated
and later reinstated. He is entitled to hackpay under 5 U.S.C. 5596, less
amounts received as severence pay and unemployment compensation.
Employee is also entitled to credit for annual leave earned during er-
roneous separation. Maximum amount of leave is to be restored and
halance is to be credited to a separate leave account. Deductions are
also to be made from Dbackpay for lump-sum payment of terminal
leave. e 464
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COMPENSATION—Continued
Removals, suspensions, ete,—Continued
Back pay—Continued

Testan case
Employee of Smithsonian Institution occupied position which the Civil
Service Commission determined was erroneously included in the General
Schedule and Commission instructed agency to classify position under
Federal Wage System. Employee seeks backpay for period of erroneous
classification. Claim may not De allowed as civil service regulations
provide for retroactive effective date for classification only when there is
a timely appeal which results in the reversal, in whole or in part, of a
downgrading or other classification action which had resulted in the
reduction of pay.__. . _._.
Supervision of wage board employees
Additional compensation, (Se¢ COMPENSATION, Additional, Super-
vision of wage board employees)
Traveltime
Entitlement
Couriers
Diplomatic couriers’ travel with pouch-‘n-hand is travel involving the
performance of work while traveling and is, therefore, hours of em-
ployment or work under 5 U.S.C. 5542(h) (2) (B). But their travel is
not carried out under arduous conditions within the meaning of that
provision since such travel is that imposed by unusually adverse terrain,
severe weather, etc., and does not include travel by common carriers,
including aivlines_ - __ ___________ o ______._.
On and after the effective date of the amendment to 5 U.8.C. 5542 (D),
January 15, 1968, diplomatic couriers’ officially ordered or approved
‘‘dead head” travel qualifies as hours of employment or work as travel
incident to travel that involves the performance of work while traveling.
It is not necessary to determine whether their travel results from an
event which could not be scheduled or controlled administratively be-
cause they are being credited with all officially ordered and approved
actual travel time as pouch-in-hand time or ““dead head” time____.____
Two work shifts beginning within same 24-hour period
Overtime. (See COMPENSATION, Overtime, Work in excess of daily
and/or weekly limitations)
Wage board employees
Increases
Retroactive
Union agreements
Retroactive wage adjustments for Federal wage board employees
which are not based upon a Government ‘‘wage survey,”’” but rather on
negotiations and arbitration under a 1959 basic hargaining agreement,
are not governed by 5 U.8.C. 5344 as added by section 1(a) of Public
Law 92-392, section 9(b) of that law preserving to such employees their
bargained for and agreed to rights under that basic hargaining agree-

903

Page

404

43

589



904 INDEX DIGEST

COMPENSATION—Continued

Wage board employees—Continued

Prevailing rate employees

Entitlement to negotiate wages
Compliance with law and regulations requirement

Section 9(h) of Public Law 92-392, August 19, 1972, 5 U.8. Code 5343
note, governing prevailing rate employees, exempts certain wage setting
provisions of certain bhargaining agreements from the operation of that
law. However, section 9(h) does not exempt agreement provisions from
the operation of other laws or provide independent authorization for
agreement provisions requiring expenditure of appropriated funds not
authorized by any law. Modified by 57 Comp. Gen. 573 and overruled in
part by 58 Comp. Gen. — (B-189782, Jan. 5, 1979).._..___.__.._.

Implementation of decision 57 Comp. Gen. 259 (1978) is p(»stpon(-d
until end of Second Session of 96th Congress. If Congress takes no
action, General Accounting Office will apply decision to all agreements
affected by 37 Comp. Gen. 259 (1978) at date of end of Second Session
of 96th Congress. Overruled in part by 58 Comp. (ren. (B--189782,
Jan. B, 1070) e s

Overtime
Meal periods
Delayed or preempted

Department of Interior questions whether it may pay prevailing rate
employees who negotiate their wages at higher rate of pay than their
hasie rate (penalty pay) during overtime where a scheduled meal period
is delayed or preempted. In effect this added increment of pay during
overtime would eonstitute a special type of overtims or ‘“overtime on
on top of overtims” which is not authorized by 5 U.8.C. 5544. An act
which is contrary to the plain implication of a statute is unlawful al-
though neither expressly forbiddzan nor authorizad. Luria v. United
Staics, 231 T.S. 9, 24 (1913). Hence, it may not he paid. Modified by
37 Cemp. Gen. 575 and overruled in part by 58 Comp. Gen. -
(B-189782, Jan. &, 1979) ... e o

Work-free

Department of Interior questions whether it may pay overtime com-
pensation to prevailing rate employees, who negotiate their wages, for
work-free meal periods during overtime or alternatively for meal periods
preempted by overtime work when employees are credited with an
additional 30 minutes of overtime after they are released from duty.
Under 5 U.8.C. 5544, employees must perform substantial work during
meal periods to be entitled to overtime compensation and no entitlement
acerues after employees are released from work. Modified by 57 Comp.

Gen. 575 and overruled in part by 58 Comp. Gen. — (B-189782,
Jan. 3, 1979) o o e e e e
Rate

One and one-half times basic hourly rate

Dopartmont of Interior questions whether it may pay prevailing rate
employees, who negotiate their wages, overtime compensation at rates
more than one and one-half of the basic hourly rate. Although computa-
tation provision (1) of 5 U.S8.C. 5544(a) states that overtime pay is to
he computed at ‘“‘not less than” one and one-half the basic hourly
rate, computation provisions (2) and (3) of 5 U.8.C. 5344(a) state that
overtime pay is to he eomputed at one and one-half the basic hourly
rate. Since provisions (2) and (3) were enacted by statute amending
original statute enacting provision (1), 5 U.8.C. 5344 is construed
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COMPENSATION—Continued

as establishing the overtime pay rate at one and one-half the hasic
rate and a greater figure may not be used. Modified by 57 Comp. Gen.
575 and overruled in part by 58 Comp. Gen. — (B-189782), Jan. 5,
1970 o e e o
Supervision by classified employees. (See COMPENSATION, Addi-
tional, Supervision of wage board employees)

Waivers
Prohibition
Agency for International Development may not pay officers and
employees less than the compensation for their positions set forth in
the Executive Schedule, the General Schedule, and the Foreign Service
Schedule. While 22 U.S.C. 2395(d) authorized AID to accept gifts of
services, it does not authorize the waiver of all or part of the compensa-
tion fixed by or pursuant to statute_ _ _ . __________________________.
CONCESSIONS
Possessory interest
Encumbrance
Department of the Interior may revise National Park Service (NPS)
standard concession contract language to allow new park concessioners
to encumber the possessory interest in the concess'on operation in
order to provide collateral for loan used to purchase the concession
operation. This practice is authorized by 16 U.S.C. 20e (1976) and
would not be contrary to 16 U.S.C. 3 (1976), which provides for en-
cumbrance of concessioner’s assets to finance expansion of existing
facilities. Congress made it clear in enacting 16 U.S.C. 20e that posses-
sory interest sanctioned by that section could he encumbered for any
PUIPOSE - o e e e e e e e =
CONDEMNATION PROCEEDINGS (Se¢¢e REAL PROPERTY, Acquisition,
Condemnation proceedings)
CONFERENCES
National Women'’s Conference
National Commission on Observance of International Women’s Year.
(See NATIONAL COMMISSION ON OBSERVANCE OF INTERNA-
TIONAL WOMEN'’S YEAR, National Women’s Conference)

CONTRACTING OFFICERS
Subjective judgment
Supported by record
Extent to which offeror’s proposed course of action was adequately
justified in proposal is matter within subjective judgment of agency pro-
curing officials, and record affords no basis for concluding that agency's
judgment that there was sufficient justification was unreasonable_.___.

CONTRACTORS

Incumbent

Competitive advantage

Protester fails to show that RFP as issued contained inaccurate
information giving incumbent contractor unfair competitive advantage.
Thrust of protest is that protester was unfairly disadvantaged by lack
of opportunity to revise its proposal after initial proposals were sub-
mitted and it learned that 1 of 617 equipment items to be serviced had
been removed. However, de minimis change did not require agency to
amend RFP pursuant to ASPR 3-805.4(2) (1976 ed.), nor did agency
err in making award on hasis of initial proposals under ASPR 3-805.1(v)
(1976 ed.) - - - - o e e e
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CONTRACTOR.S—Continued
Incumbent—Continued
Competitive advantage—Continued Page

Agency is not required to furnish production equipment to prospec-
tive offerors to overcome competitive advantage of incumbent which
already owns necessary equipment, since Government does not own such
equipment and incumbent’s competitive advantage results from its
prior contracting activity and not through any action of the Government. 501

Selection justified

Delay and risk in training new contractor

Sole-source award for technical services to incumbent contractor is
justified where new contractor, in order to perform services adequately,
would have to learn technical history previously available only to incum-
bent and agency cannot afford delay and risk involved in training o new
contractor. . e 3
Responsibiiity

Contracting officer’s affirmative determination accepted

Allegation concerning bidder’s capacity to perform involves question of
responsibility. While General Accounting Office (GAO) will review pro-
tests involving agency determinations of nonresponsibility in order to
provide assurance against arbitrary rejection of bids or proposals, affirm-
ative determinations generally are not for review hy GAOQ since such
determinations are based in large measure on subjective judgments of
agency officials . e 361

Determination

Current information

Where responsibhility-type concerns such as prior company experience
are comparatively evaluated in negotiated procurement, rule that re-
sponsibility determinations should be hased on most current information

available is also for application_. .. __ . ... 347
Small business concerns
Protest by small business against contracting officer’s determination
of nonresponsibility because of lack of tenacity and preseverance is dis-
missed since, pursuant to recent amendment of Small Business Act,
Public Law 95~89, section 501, 91 Stat, 553, the matter has been referred
for final disposition by Small Business Administration._.__._..__. . ._ 31
CONTRACTS
Advertising ». negotiation, (See ADVERTISING, Advertising ». nego-
tiation)

Appropriation obligation. (Se¢ APPROPRIATIONS, Obligation)
Architect, engineering, etc., services

Competitive advantage

Unfair Government action

Where one of three competing A-E firms had possession and knowledge
of Master Plan containing basic design concepts for development of
cemetery to which agency intended selected A-E firm’s design to con-
form, failure of agency to inform other two firms of existence of Master
Plan prior to discussions resulted in unfair competitive advantage to
firm possessing Master Plan_ e 484
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CONTRACTS—Continued

Architect, engineering, etc., services—Continued
Procurement practices
Brooks Bill applicability
Equality of competition requirement
Discussions required to be conducted by agency with three of most
qualified firms in course of procurement of professional A~E services are
part of statutory and regulatory procedures prescribing competitive
selection process. It is fundamental to competitive A-E selection process
that firms be afforded opportunity to compete on equal basis__________
Automatic Data Processing Systems. (Se¢e EQUIPMENT, Automatic Data
Processing Systems)
Awsrds
Erroneous
Evaluation improper
Estimated peak monthly requirements (EPMR) for items were
not halved when items were divided into set-aside and non-set-aside
portions, but rather total EPMR was listed as EPMR of each subitem.
Invitation for bids (IFB) required that offeror’s listed monthly supply
potential must be able to cover total EPMR’s for which offeror was low.
Therefore, it was improper and not consistent with IFB to total EPMR’s
for subitems in bid evaluation.__ __________________________________
Agency’s acquisition and evaluation of equipment furnished by firm
deemed ineligible to compete on step-one RFTP and rejection of six
proposals on basis of such evaluation constitute complete departure
from RFTP evaluation criteria. Improper evaluation precluded 60 per-
cent of offerors from competing on step-two solicitation to their prejudice.
However, remedial action is not possible because of termination costs
and urgency and gravity of program for which cameras are being
purchased . _ e
Federal aid, grants, etc.
Competitive bidding procedure
General Accounting Office will take jurisdiction to review complaint
against an award of a contract by grantee, which is recipient of Depart-
ment of Housing and Urban Development block grant.._ . __.________
Labor surplus areas
Defense Department procurement
Set-aside restriction
While order of preference for procurement set-asides set forth in Small
Business Act does not control DOD procurement because of provision
in DOD Appropriation Act, civilian agencies of Government are con-
trolled by such order of preference since DOD Appropriation Act does
not apply to them. ___ ___ __ oo
Order of preference
Protest by bidder that as the only ‘‘certified eligible’’ firm under
total set-aside for small business/labor surplus area concerns it is the
only firm eligible for award is denied since solicitation, in accordance
with recent statutory and regulatory changes, did not distinguish among
categories of labor surplus area concerns__ __ __ . ____.__________.
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CONTRACTS—Continued
Awards—Continued
Labor surplus areas—Continued
Price differentials
Prohibition
Effect of award under Buy American Act
Prohibition of payment of price differential for relieving economic
dislocations does not conflict with Buy American Act preference for
domestic over foreign made products. While an award to a labor surplus
area firm in accordance with Buy American Act preference serves to
relieve economic dislocations, the price differential is paid for the purpose
of preferring domestic products and not to relieve economic dislocations.._
Set-asides
Order of preference
Where Small Business Act amendment sets forth order of preference
for procurement set-asides, with first priority for labor surplus area set-
asides, and where such labor surplus area set-asides are subsequently
prohibited by appropriation act provision, remaining order of preference
set forth in Small Business Act is in effect ‘‘repealed’’
Multiple
Propriety
Procuring activity is not precluded from making multiple awards
where solicitations expressly reserves Government’s right to do so and
bidder does not qualify its bid for consideration only on “‘all-or-none’’
hasis. Agency’s requests for extensions of bid acceptance period were not
inconsistent with provision to make multiple awards, and extensions
granted, without limiting language to the contrary, preserve Govern-
ment’s right to so award intaet_ .. __ __ __ __ .. _ ...
Procedural defects
ASPR 2-503.1(f) requires prompt notice to unsuccessful offerors;
reasons for rejection may be given in general terms, notice requirement
is procedural, and failure to comply is not legal basis for disturbing
otherwise valid award. Notice merely stating offeror’s item does not
meet specification requirements is inconsistent with spirit and purpose
of regulation, particularly where Agency furnishes more detailed reasons
for rejection in denying offeror’s protest shortly after issuing notice of
rejection_ e
Propriety )
Reversal of administrative determination
Award of contract was improper where actions of contracting agency
were tantamount to waiver of clause requiring bidders to offer a ‘‘stand-
ard commercial product.” However, in view of extent to which contract
has been performed, General Accounting Office concludes that it would
not be in Government’s best interests to terminate contract for
CONVENIENCO e
Sole-source solicitation
Contracting officer acted reasonably in awarding reprocurement con-
tract to next low hidder on original procurement having equipment
available to perform needed services at price not in excess of that bidder’s
original bid since agency had urgent requirement for immediate repro-
curement and under circumstances prior bids could be considered accept-
able measure of what competition would bring_ . - __________________
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CONTRACTS—Continued
Awards—Continued
Propriety—Continued
Status of bidder, offeror, etc.

Mere fact that bidder enters into post-bid-opening agreement to obtain
needed resources is not reason in itself to reject bid, unless effect of agree-
ment is to cause bidding entity to ‘‘no longer exist’’ and to cause effective
transfer of bid to nonbidding entity. . ____ . _________________________

Since bidding entity has no formal plans to dissolve and because entity
may possibly do some business in its own name in the future so long as it
does not compete with Bendix Corporation, infusion of resources from
Bendix Corporation to bidding entity may be recognized in determining
bidding entity’s responsibility_ __ ________ . _______________________

Testing requirements
Sample evaluation

While award of contract to bidder which submitted nonconforming
bid samples on belief that bidder’s production items would comply with
solicitation specifications follows agency’s internal regulations, such
procedures violate statutory and regulatory requirements that award
be made to responsible bidder whose bid conforms to the solicitation.
41 U.S.C. 253(b) (1970) - - - o o e e

Protest pending

Where contracting officer, through the regular course of mail, receives
before award copy of protest transmitted to General Accounting Office
(GAOQ), agency is on notice of protest and should comply with Federal
Procurement, Regulations (FPR) provision for award after notice of pro-
test, notwithstanding absence of formal notification of protest from GAO.
No consideration by GAO is required where agency failed to comply with
procedural requirement of FPR in making award after notice of protest,
since validity of award was not thereby affected___ __ ________________

Agency protest procedure requirements
Agency’s noncompliance
Effect on award propriety

Neither Naval Regional Procurement Office Instruction 4200.30B
nor DAR 2-407.8(a) (1) requires that a written protest be responded
to in writing prior to award and since protest has been decided on its
merits protester has not been prejudiced by absence of written agency
response to its protest concerning the second solicitation prior to award-

Separable or aggregate

Single award
Propriety

Contention that required services for two air bases should have been
reprocured separately instead of as one contract item is without merit
in light of agency explanation that better pricing results from single
procurement . ... . o e e

Small business concerns

Certifications
Applicability

Protest by bidder that as the only ‘“‘certified eligible’”’ firm under
total set-aside for small business/labor surplus area concerns it is the
only firm eligible for award is denied since solicitation, in accordance
with recent statutory and regulatory changes, did not distinguish among
categories of labor surplus area concerns.___ _ oo~

909

Page

67

67

686

361

861

703

595



910 INDEX DIGEST

CONTRACTS—Continued
Awards—Continued
Small business concerns—Continued
Certifications—Continued
Tenacity and perseverance Page
Protest by small business against contracting officer’s determination
of nonresponsibility because of lack of tenacity and perseverance is
dismissed since, pursuant to recent amendment of Small Business Act,
Public Law 95-89, section 501, 91 Stat. 553, the matter has been referred
for final disposition by Small Business Administratien_.__._.___._.... . 31
Negotiation
Even though small husiness set-aside procurement is technically o
negotiated procurement, where contract is to be awarded solely on
price, mere fact that negotiations are desirable to enhance offeror
understanding of complex procurement does not provide legal basis for
use of negotiation procedures in lieu of small husiness restricted adver-
tising, since record does not support ageney assertion that specifications
are not sufficiently definite to permit formal advertising__....... .. . . . a01
Price reasonableness
Protest questioning propriety of retaining set-aside restriction after
evaluation of step-one technical proposals, filed after closing date for
receipt of proposals is timely filed because price reasonableness in two-
step formally advertised procurement cannot be determined until after
bid opening under step-two solicitation._ . _.._____.___.._...__..._._.. 809
Self-certification
Status protests
GAO declines to consider effect of self-certification as small husiness
by joint venture whose combined receipts may exceed dollar limit con-
tained in solicitation because GAO does not review questions relating
to small business size status and precurement was not set aside for small
business_ . __ . . o277
Set-asides
Competition sufficiency
Award under two-step formally advertised procurement restricted as
total small business set-aside may be made where there are only two
small business offerors whose step-one technical proposals were found
acceptable and were eligible to compete on step-two invitation for bids.. 809
Protest timeliness
Protest by large business concern against solicitation restricting pro-
curement as total small business set-aside, on basis that there were insuf-
ficient small business competitors, filed after closing date for receipt of
step-one technical proposals is untimely filed under General Accounting,
Office Bid Protest Procedures, 4 C.F.R. 20.2(b) (1977 ed.)...._... ........ 809
Eligibility
Protest by bidder that as the only “certified eligible’” firm under total
set-aside for small business/labor surplus area concerns it is the only
firm eligible for award is denied since solicitation, in accordance with
recent statutory and regulatory changes, did not distinguish among
categories of labor surplus area coneerns.__ ________ ______ o .. 595
Notice of set-aside in solicitation
Requirement in ASPR
Requests for technical proposals statement: “THIS PURCHASE IS
RESTRICTED TO SMALL BUSINESS” does not suffice to restrict
procurement as total small business set-aside where RFTP does not
also include clauses required for total set-aside by Armed Services
Procurement Regulation (ASPR) 1-706.5(c) and 7-2003.2 (1976 ed.)-_. 809
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CONTRACTS—Continued
Awards—Continued
Small business concerns—Continued
Set-asides—Continued
Priority of determinations
Where Small Business Act amendment sets forth order of preference
for procurement set-asides, with first priority for labor surplus area set-
asides, and where such labor surplus areas set-asides are subsequently
prohibited by appropriation act provision, remaining order of preference
set forth in Small Business Act is in effect “repealed.””’._______ _______
Withdrawal
Bid prices excessive
Determination to cancel small business set-aside and resolicit with
full competition on basis that all responsive bids were unreasonably
priced and adequate competition was not achieved is within discretion of
contracting officer and will not be disturbed absent showing of abuse of
discretion and lack of reasonable basis for decision, which has not heen
shown here-. . e
Withdrawal of small business set-aside does not violate Government
policy of setting aside percentage of procurements for small business
where as here governing regulations were complied with________._______
Size
Eligibjlity determination date
Since Smzll Business Administration (SBA), as a matter of policy,
now requires that to be eligible for award of small business set-asides,
firm must e small husiness concern both at time for submission of bids
or initial proposals and time for award, General Accounting Office will
no longer review question of good faith of bidder or offeror self-certifica-
tion as small husiness where SBA determines that firm was large on
date for submission of initial proposals, even though firm might be
small at date of award and might have self-certified in good faith at
time for submission of initial proposals______ . __ . ___._._-
Split. (See CONTRACTS, Awards, Multiple)
Subcontracts. (See CONTRACTS, Subcontracts)
To other than lowest bidder
Other factors considered
Where experimental contract structure may result in award that does
not represent lowest total cost to the Government, it is recommended
that agency fully consider this aspect of “experiment’ when evaluating
results achieved . . ___ ______ -
Bid procedures. (See BIDS)
Bids
Generally. (See BIDS)
Buy American Act
Defense Department procurement
Award to labor surplus firm
Prohibition of payment of price differential for relieving economic
dislocations does not conflict with Buy American Act preference for
domestic over foreign made products. While an award to a labor surplus
area firm in accordance with Buy American Act preference serves to
relieve economic dislocations, the price differential is paid for the pur-
pose of preferring domestic products and not to relieve economic dis-
locations _ _ _ o
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CONTRACTS—Continued
Buy American Act—Continued
Inapplicable
Grantee contracts Page
The Buy American Act (41 U.S.C. 10 (1970)) provisions do not .1pph
to contracts made by grantees_____...... _ .. .. _._. I 85
Competitive system
Price analysis
Reprocurement contract
Contracting officer acted reasonably in awarding reprocurement con-
tract to next low bidder on original procurement having equipment
available to perform needed services at price not in excess of that
bidder’s original bid since agency had urgent requirement for immediate
reprocurement and under circumstances prior bids could bhe considered
acceptable measure of what competition would bring_..... ..~ _ _ . . 703
Cost accounting
Cost Accounting Standards Act application
Negotiated contracts
Contention that cost evaluation of proposal of $19,902 violates Cost
Accounting Standard 402 is without merit since Standard is not appli-
cable to negotiated contracts under $100,000__.._... ... ... .. . . _ 151
Cost comparisons
Cost comparisons required by Arsenal Statute for determination
whether supplies can be obtained from Government-owned, contractor-
operated (GOCO) factories on economical basis may be made by com-
paring fixed priced offers from contractor-owned and -operated plants
with out-of-pocket cost estimates from GOCQ plants and such com-
parisons are not prohibited by Cost Accounting Standards Act........... 209
Cost-plus
Cost-plus-fixed-fee
Negotiated contracts
As required, initial offer named three individuals to designated posi-
tions, and listed on cost or pricing data form their hourly wage rates.
In best and final offer (BAFO), hourly rates were reduced without justi-
fication therefor. Contracting officer, concerned that unexplained price
reductions meant different individuals would be used, or that sub-
stantial cost overruns were possible, rejected BAFQ. Rejection was not
improper since offeror must clearly demonstrate proposal’s merits, and
contracting officer’s concerns were reasonable_. . ____ . .. . 239
Data, rights, etc.
Acquisition by Government
Unlimited rights
Justification requirements
Military procurement
Where Navy met requirements for specific acquisition of unlimited
data rights (DAR 9-202.2(f) (1)) but was unable to determine whether
anticipated net savings would exceed acquisition cost of unlimited data
rights until after bids were received Navy had adequate justification to
solicit for unlimited data rights. Moreover, provision in solicitation for
acquisition of unlimited data rights as separate bid item was not oh-
jectionable and was consistent with procurement regulation.___.__.____ 861
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CONTRACTS—Continued
De minimis rule
Negotiated contracts
Protester’s contention—that Air Force erred in making award on
initial proposal hasis because ASPR 3-805.4(a) (1976 ed.) required
amendment to RFP due to change in requirements—is not sustained.
Sole change (removal of 1 of 617 equipment items to be serviced) ap-
pears to be de minimis where Air Force maintains there was no significant
change in service requirements, successful offeror had previously ac-
cepted requirement to service deleted item as no cost modification to
prior contract, and even protester alleges only small reduction in its
proposed price was due to change________ .. _..__._.
Default
Indebtedness of contractor to supplier
Government liability
Even if Government negligently fails to insure that Miller Act bonds
are filed with construction contract, unpaid supplier’s remedy lies
against prime contractor and not the Government___________.________
Monies owing contractor
Disposition
Where Government completes contract work after default of prime
contractor, unpaid supplier of defaulted contractor is not entitled to
contract balance remaining in hands of Government for work which
Government rather than defaulted contractor completed. However,
unpaid supplier may have equitable claim to contract money earned hy
defaulted contractor but which has been 