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[B-206236]

Payments—Voluntary—No Basis for Valid Claim—Exception—
Public Necessity—Payment in Government’s Interest

Government employee who uses personal funds to procure goods or services for offi-
cial use may be reimbursed if underlying expenditure itself is authorized, failure to
act would have resulted in disruption of relevant program or activity, and transac-
tion satisfies criteria for either ratification or quantum meruit, applied as if contrac-
tor had not yet been paid. While General Accounting Office emphasizes that use of

- personal funds should be discouraged and retains general prohibition against reim-
bursing “voluntary creditors,” these guidelines will be followed in future. Applying
this approach, National Guard officer, who used personal funds to buy food for sub-
ordinates during weekend training exercise when requisite paperwork was not com-
pleted in time to follow normal purchasing procedures, may be reimbursed. 4 Comp.
Dec. 409 and 2 Comp. Gen. 581 are modified. This decision was later distinguished
by 62 Comp. Gen.——(B-209965, July 26, 1983).

Matter of: Grover L. Miller, June 1, 1983:

The Administrative Officer, Headquarters First Battalion, 152nd
Infantry, Indiana Army National Guard, has requested our recon-
sideration of the claim of Captain Grover L. Miller for reimburse-
ment of personal funds he expended to purchase food supplies. Cap-
tain Miller’s claim was disallowed by our Claims Group on October
28, 1981 (Settlement Certificate Z-2828580). In disallowing the
claim, the Claims Group cited the proposition, embodied in numer-
ous decisions of this Office, that a Government employee cannot
create a valid claim in his favor by paying an obligation of the
United States from his own funds. E.g,, 33 Comp. Gen. 20 (1953). At
the outset, we note that the request for reconsideration was not
submitted either by the claimant or the appropriate agency head
as required by 4 CFR § 32.1 (1983). Nevertheless, because we think
there is adequate basis to allow the claim, we will exercise our dis-
cretionary authority to reconsider the settlement action on our
own motion.

Facts

The facts of this case may be stated briefly. During the times
pertinent to this claim, Captain Miller was the Commanding Offi-
cer of Company C, First Battalion, 152nd Infantry, Indiana Nation-
al Guard. In July 1980, he used his own funds to purchase rations
for use by his unit on a weekend training mission. The food was
purchased from two separate markets ($241.37 to Kroger Company
and $91.61 to Gruelich’s Market) for a total of $332.98.

In his written explanation of why normal purchasing procedures
were not followed in this instance, Captain Miller cited several con-
tributing factors. The principal reason, however, appears to have
been that during the period in question, a single Supply Techni-
cian, with limited experience in the position, was burdened by an
extremely heavy workload. Routine paperwork which was required
to obtain the necessary purchasing authority was not completed in
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time. As a result, Captain Miller purchased the food supplies with
his own funds.

The “Voluntary Creditor” Rule

As a general proposition, as noted above, one who uses personal
funds to pay what he perceives to be an obligation of the Govern-
ment does not thereby create a valid claim in his favor and may
not be reimbursed. This has come to be known as the “voluntary
creditor” rule—the individual has voluntarily (i.e., without being
authorized or required by law to do so) attempted to make himself
a creditor of the Government. The rule has been around for a long
time. To illustrate, the Comptroller of the Treasury, in 4 Comp.
Dec. 409, 410 (1898), quoted the following passage from an 1855
Treasury Department decision:

It has been so often decided by the accounting officers that no person could ac-
quire a legal [italic in original] claim against the United States by such advances, that
it must now be considered as the settled adjudication of the question, at least, by that
branch of the Government.* * *

Ancient as the principle may be, it is nevertheless not an abso-
lute. There are, and always have been, exceptions. In many cases,
it is clear that the individual (the “voluntary creditor”) exercised
commendable initiative and acted in the Government’s best inter-
ests. For example, we have permitted reimbursement for the pur-
chase of food where the expenditure was incidental to the protec-
tion of life or Government property during an urgent and unfore-
seen emergency. 53 Comp. Gen. 71 (1973) (General Services Admin-
istration special police required to spend entire night in building
which had been unlawfully occupied by demonstrators); B-189003,
July 5, 1977 (FBI agents stranded in Government building during
severe blizzard). Compare 42 Comp. Gen. 149 (1962); B-185159, De-
cember 10, 1975.

A 1980 decision broadened the exception somewhat to recognize
that “urgent and unforeseen emergency” could, in appropriate cir-
cumstances, include mission completion short of life-threatening
situations. We authorized reimbursement to an Air Force sergeant
in Italy who had purchased communications equipment which
could not have been obtained quickly enough to avoid mission im-
pairment had normal procurement procedures been followed. We
noted that “it would be shortsighted indeed not to recognize that
this kind of initiative by the employee in an emergency is very val-
uable and, when it results in preserving a Government property in-
terest, the employee should not be penalized through denial of re-
imbursement.” B-195002, May 27, 1980.

Most recently, in B-204073, September 7, 1982, we authorized re-
imbursement to a military officer who used personal funds to pur-
chase microcomputer software items for use in an ongoing research
project at the Naval War College. While our decision attempted to
distinguish the case on its facts from the general prohibition, the
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essence of the decision was that, on the facts presented, denial of
reimbursement would have produced an unduly harsh result with-
out any compensating benefit to a legitimate Government interest.

In each case, we continually stress that payments from personal
funds should be strongly discouraged. Nevertheless, the cases con-
tinue to arise. Therefore, we have chosen this case as an opportuni-
ty to re-examine the foundations of the voluntary creditor rule and
to establish reasonable guidelines for the future.

The Early Decisions

The voluntary creditor rule, as we have indicated, is not new and
was the subject of several early decisions. Perhaps the best discus-
sion of the foundations af the rule is contained in 8 Comp. Dec. 582
(1902). There, the superintendent of an Indian school had contract-
ed with a mechanic to oversee the installation of an electric plant
at the school. After receiving the agreed-upon contract price of
$400, the contractor claimed an additional $270 for an alleged
breach by the Government, which the superintendent paid from
personal funds. In denying the superintendent’s claim for reim-
bursement, the Comptroller of the Treasury cited several factors
reflecting considerations of both law and policy:

—The superintendent’s voluntary-payment was beyond the scope
of his authority and could not operate to bind the Government.

—The superintendent was not entitled to reimbursement under a
theory of subrogation nor, by virtue of the Assignment of
Claims Act, could the claim be viewed as having been assigned
or transferred to him.

—The claims settlement jurisdiction of “accounting officers” ex-
tends only to claims based on legal liability and not to claims
based on equity or moral obligations.

In addition, the Comptroller noted that established systems exist
for adjudicating claims and disbursing public funds, and an individ-
ual should not be permitted to pre-empt these procedures. To do so
would “produce endless confusion and lead to double payment and
serious embarrassments.” 8 Comp. Dec., at 585.

While cases like 8 Comp. Dec. 582 and 4 id. 409 thus reflected a
general prohibition, the rule was not applied blindly or arbitrarily.
The early decisions recognized a significant exception for cases of
“public necessity.” Thus, in 8 Comp. Dec. 43 (1901), an Army medi-
cal office was reimbursed for hiring laundresses to wash bed and
table linen in an Army hospital. Conceding that the question was
not entirely free from doubt, the Comptroller of the Treasury
stated the following proposition:

Wherever an officer in the performance of his duty has found it necessary, in
order to properly perform his duty, to advance his private funds, such an advance
has been regarded by this Office, not as a voluntary and unauthorized advancement
of funds creating no liability on the part of the Government, but as an advancement
rendered necessary by the exigencies of a situation for the existence of which the
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Government was responsible, and for which the officer was entitled to reimburse-
ment of the amount advanced. 8 Comp. Dec., at 46.

One of the cases cited in 8 Comp. Dec. 43 was an unpublished
decision of April 24, 1901, Appeal No. 5805, 17 MS Comp. Dec. 559.
In that case, a soldier was reimbursed for food purchased for a
group of recruits en route to their new duty station when Govern-
ment-furnished rations were erroneously sent to the wrong place.!
See also 2 Comp. Dec. 347 (1896).

This line of decisions was continued in 18 Comp. Dec. 297 (1911).
A Justice Department employee had used personal funds to pay the
fees of witnesses summoned to testify in a court action where there
was insufficient time to follow normal authorization and payment
procedures. The Comptroller allowed the claim for reimbursement,
noting the voluntary creditor rule but stating:

But this is a rule of accounting and should not be permitted to hinder the public
business or prevent the payment of just and lawful claims against the Government.
Id., at 299. -

Analysis and Conclusions

Based on our review of the body of case law on voluntary credi-
tors, we are convinced, first, that there are sound reasons for re-
taining a general prohibition on reimbursement. There are well-es-
tablished procedures for making purchases, submitting and adjudi-
cating claims, and making disbursements. Keeping in mind that we
are spending the taxpayers’ money, the interests of the Govern-
ment are best served when these procedures are followed. 1t is, we
think, clearly undesirable for individual employees to presume to
make these decisions on their own and beyond their authority
based on what they believe should happen.

At the same time, however, we are equally convinced that some
voluntary creditors should be reimbursed. The difficulty, of course,
lies in drawing an appropriate line. The decisions of the Comptrol-
ler of the Treasury made considerable progress in this direction,
and early GAO decisions reflected this. Thus, a 1927 decision stated
the rule as follows:

[Nlo officer or employee of the Government can create a valid claim in his favor
by paying obligations of the United States from his own funds except when condi-
tions or circumstances are shown to exist making such procedure necessary in the in-
terest of the Government. A-15833, March 10, 1927. [Italic supplied.)

In an apparent attempt to control potential abuse, that decision
also stated that reimbursement should be permitted only in cases
involving “urgent and unforeseen public necessity.”

The test of “urgent and unforeseen public necessity”’ might have
been adequate had it been properly defined in later decisions. Un-
fortunately, however, the phrase was used instead to tighten the
rule. What had once been recognized as a “rule of accounting” (18

'Strictly speaking, it would be sufficient merely to cite this unpublished decision as precedent for allowing

Captain Miller's claim. However, the frequency of these cases in recent years makes it desirable to address the
issue more generally.
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Comp. Dec. 297, supra) became treated, in effect, as a rule of law
and acquired a rigidity it was never intended to have. Decisions of
the "past decade, previously discussed, evidence an attempt to
-escape this rigidity.

It becomes our task now, therefore, to establish reasonable guide-
lines for these cases in the future. The first step is to emphasize
that there are certain categories of cases in which we will continue
to apply the prohibition in essentially its traditional form. These
are:

(1) Cases in which the underlying expenditure itself is improper,
for example, where a given object is prohibited by statute or Comp-
troller General decision. If the agency would not be authorized to
make a given expenditure directly, then the intervention of an em-
ployee as a voluntary creditor can have no effect. E.g, 60 Comp.
Gen. 379 (1981); 3 id. 681 (1924); 2 id. 581 (1923). The only exception
will be expenditures necessary for the protection of life or Govern-
ment property during an extreme emergency. E.g., 53 Comp. Gen.
71, supra. While even this exception is not free from doubt, we will
not disturb the decisions that recognize it.

(2) Cases in which an employee purchases an item primarily for
his own personal use even though also in the performance of offi-
cial duties, where the item 'is authorized, but not required, to be
furnished at Government expense. Examples are 46 Comp. Gen.
170 (1966) (purchase of uniforms by Air Force hospital employees)
and B-162606, November 22, 1967 (purchase of safety orthopedic
shoes by automotive mechanic). If an item is required to be fur-
nished but the Government fails to furnish it, we would not object
to reimbursement of an amount administratively determined to be
reasonable.

(8) Cases in which an .employee uses personal funds to pay cer-
tain types of claims, not involving the procurement of goods or
services, which have been filed or should have been filed against
the Government. Examples are claims by Federal employees relat-
ing to compensation or tort claims. These areas are generally gov-
erned by specific statutory and/or regulatory requirements. For a
variety of reasons, the normal -adjudication and settlement process
should be allowed to work its course. This decision does not deal
with this category. For the most part, reimbursement will be pro-
hibited. E.g., 33 Comp. Gen. 20 (1953); 11 Comp. Dec. 486 (1905).
Again, however, there may be rare exceptions based on unusual
circumstances. See B-177331, December 14, 1972; B-186474, June
15, 1976.

The largest remaining category of cases—and the one we think
warrants some redefinition—is .illustrated by Captain Miller’s
claim: the unauthorized procurement of goods or services, where
reimbursement is not prohibited under any of the three categories
specified above. It is here that the most “meritorious” cases gener-
ally occur.

418-912 0 -~ 2 -~ : QL"3
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As with voluntary creditor cases in general, payment from per-
sonal funds is undesirable and should be discouraged. Adequate
procedures exist to ensure payment to the contractor in appropri-
ate cases. The agency may be able to “ratify” the unauthorized pro-
curement. See in this connection section 1-1.405 of the Federal Pro-
curement Regulations (FPR) and sections 17-204.4 and 17-205.1(d)
of the Defense Acquisition Regulation (DAR). If ratification is not
appropriate, the contractor’s claim may be considered under a
quantum meruit/quantum valebat theory. In general, this is the ap-
proach we think should be followed.

Occasionally, however, as this case illustrates, an individual will
make payment from personal funds. An absolute prohibition on re-
imbursement is not mandated by precedent nor is it necessary to
protect the Government’s interests. Of course, the ratification and
quantum meruit theories are, strictly speaking, not applicable be-
cause the contractor has already been paid. The Government is
now dealing directly with its employee who is not a contractor.
Nevertheless, we believe these theories, by analogy, offer a rational
basis on which to evaluate these cases.

First, however, an important threshold test must be met—the
test of “public necessity” suggested in the early decisions. The
measure is the extent to which the program or activity involved
would have been disrupted had the voluntary creditor not taken
prompt action. The purpose of this test is to limit reimbursement
to cases where there is a real need to act without delay to protect a
legitimate Government interest. Reimbursement should not be al-
lowed where an individual purchases something mainly because he
thinks it is desirable, and is then able somehow to induce or pres-
sure his agency into “ratifying” the transaction. In this latter situ-
ation, there is no reason not to follow regular procedures.

Another factor to consider is the extent to which the voluntary
creditor acted on his own or was induced or ‘“‘directed” to act by a
superior. To the extent the voluntary creditor acted by direction, a
somewhat lesser standard of “public necessity” may be applied.
Even though the superior official may have been wrong, the
burden should not fali on the employee who may well have felt
that he had little choice but to comply.

If the “public necessity” test is favorably satisfied, the agency
should next ask whether it could have ratified the transaction
under whatever authority it may have (e.g., FPR § 1-1.405 where
applicable) if the voluntary creditor had not made payment. If the
agency could have ratified the transaction to pay the contractor, it
may reimburse the voluntary creditor.

If ratification is not appropriate, the claim may be considered
under a quantum meruit approach, again applied as if the contrac-
tor had not yet been paid. The elements are (1) benefit to the Gov-
ernment, (2) good faith, and (3) reasonable price. The “benefit to
the Government” test will already have been satisfied by virtue of
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the “public necessity” determination. In determining reasonable
price, the Government should, to the extent feasible, compare the
price it would have paid in a regular procurement, taking into con-
sideration such factors as tax exemptions and the availability of
Government discounts. Claims under this theory, as with direct
quantum meruit claims, should be forwarded to GAO for settle-
ment. Of course, as we have indicated, this theory is available only
where the underlying expenditure itself is authorized.

Applying the approach outlined above to Captain Miller’s claim,
we find the following:

(1) The National Guard personnel under Captain Miller’s com-
mand were entitled to be fed at Government expense during the
weekend training exercise.

(2) Captain Miller acted in the Government’s best interests. The

alternatives would have been either for each individual to pay for
his/her food and submit separate claims for reimbursement, or pre-
sumably, disrupt the training schedule. While there was certainly
no “emergency,” failure to act would have impaired the mission.
* (8) Captain Miller’'s headquarters told him, in a July 23, 1980
letter, to advise the vendor “of your actions and plans for payment
to the firm.” The clear inference is that Captain Miller was to pay
from personal funds rather than risk adverse public relations by
subjecting the vendor to lengthy claims settlement procedures.

(4) The National Guard Bureau considered ‘“formalization” under
DAR §17-205.1(d) and cencluded that it could not formalize the
commitment under the DAR.

(5) The Government clearly received a benefit from Captain
Miller’s actions. The training mission was able to proceed without
interruption and, as far as we can tell, the troops ate the food.

(6) There is no indication of lack of good faith on anyone’s part.

(7) We have no reason to question the reasonableness of the
price. The total cost was small and the food consisted of standard
supermarket items.

In view of the foregoing, we conclude that Captain Miller should
be reimbursed in the amount of $332.98.

In sum, it must be emphasized that a voluntary creditor always
acts at his own risk. As pointed out since the earliest days, the vol-
untary creditor does not acquire a “legal claim” against the Gov-
ernment. In other words, he is not entitled as a matter of law to be
reimbursed. Reimbursement, where permitted, -is essentially an
equitable measure, as is the quantum meruit theory itself.

In the future, we will apply the guidelines set forth in this deci-
sion in the settlement of voluntary creditor claims. While we do
not find it necessary to overrule any prior decisions, they should be
viewed as modified to the extent they are inconsistent with what
we have said here.

>
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[B-206619]

Officers and Employees—Transfers—Real Estate Expenses—
Former Residence Utilized as a Downpayment

Transferred employee traded a former residence as downpayment on purchase of
residence at new official station. He seeks reimbursement of $163 premium paid for
title insurance on property traded as a downpayment. Title insurance is generally
reimbursable to a seller under the provisions of FTR para. 2-6.2c. However, since
employee did not obtain the title insurance on his residence at his old duty station
at time of transfer but on a former residence, he is not entitled to reimbursement of
the fee paid for title insurance under “total financial package” concept enunciated
in Arthur J. Kerns, 60 Comp. Gen. 650 (1981), and subsequent similar decisions.

Matter of: Roger L. Flint—Real Estate Expenses—Trade of
Former Residence as Downpayment, June 1, 1983:

This decision is in response to a request by Mr. Ronald J.
Boomer, an authorized certifying officer, United States General
Services Administration (GSA), as to whether he may certify for
payment a reclaim voucher submitted by Mr. Roger L. Flint, an
employee of the agency. The voucher is for reimbursement of the
premium of $163, paid by Mr. Flint for title insurance on real prop-
erty traded as the downpayment on a residence he purchased at his
new duty station. For the reasons hereafter stated, the cost of the
title insurance in the sum of $163 may not be certified for pay-
ment.

The record discloses that by travel authorization dated October 8,
1980, Mr. Flint was officially transferred from Brunswick, Georgia,
to Auburn, Washington. The employee reports that, while living in
Georgia, he was renting a residence and consequently did not have
a residence he could sell in order to obtain funds to pay the down-
payment on the property located in Puyallup, Washington. After
his transfer, Mr. Flint was renting the Puyallup property. Subse-
quently, the owner of the rental property decided to sell it. Since
Mr. Flint needed a home for his wife and dependent father, he
states that he offered the property he owned in Whitefish, Mon-
tana, as the downpayment on the Puyallup residence. The employ-
ee had occupied the Montana property as a residence in 1969 while
working for the U.S. Forest Service and had subsequently leased it.
In selling the Puyallup property, the owner accepted the Montana
property, valued at $30,000, as the full downpayment. In conveying
the Montana property, Mr. Flint purchased the title insurance at a
cost of $163. Mr. Flint further reports that he lost his position with
the Forest Service in a reduction in force and had been unable to
sell the Montana property, which is located in a rural area. He was
subsequently employed by GSA and moved to San Francisco, Cali-
fornia. In 1977, he was transferred to Glynco, Georgia, in connec-
tion with a transfer of function. The GSA disallowed Mr. Flint’s
claim because no authority was found in the Federal Travel Regu-
lations, FPMR 101-7 (May 1973) (FTR), for reimbursement of ex-
penses associated with a transfer of property as a downpayment.
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Generally, the cost of title insurance is reimbursable as a legal
and related expense under the provisions of FTR para. 2-6.2c, to an
employee incident to the sale of a residence. In this connection,
GSA, the agency involved in this claim, has determined that the
title insurance fee of $163 is reasonable in amount and would nor-
mally have been paid by Mr. Flint as a seller in the sales transac-
tion under consideration. However, although the premium paid for
title insurance is generally reimbursable, the specific question pre-
sented here is whether the trade-in of the Montana property, as
the downpayment on the Puyallup residence, may be considered as
part and parcel of the “total financial package” put together to
enable Mr. Flint to purchase the Puyallup property. Our reply is in
the negative.

The common thread, the common denominator, present in our
recent decisions in this area, namely, Arthur J. Kerns, 60 Comp.
Gen. 650 (1981); Robert L. Hengstebeck, B~200083, September 29,
1981; Leland D. Pemberton, 61 Comp. Gen. 607 (1982); and James R.
Allerton, B-206618, March 8, 1983, is that the financial transac-
tions involved in each of the cited decisions, i.e., a second mortgage,
a release of liability, deeds of trust, and new mortgage, were se-
cured by the employee’s interest in his residence at his old duty
station or his residence at his new duty station at the time of the
transfer. See Allerton, cited above. Since the employee, in most in-
stances, must sell his old residence or secure a second mortgage on
the old or new residence in order to purchase a residence at his
new official station, we viewed the financial transactions, each of
which involved the employee’s security interest in his residence at
his old or new duty station as being, in reality, one total financial
package.

The claim before us is distinguishable from the principle initially
enunciated in the Kerns case. The cost incurred by Mr. Flint in the
purchase of title insurance was incident to the trade-in of the Mon-
tana property as the downpayment on the purchase of the Puyal-
lup residence. The utilization of property as a downpayment has
been recognized by this Office, for purposes of reimbursement, as a
valid financial transaction and tantamount to a cash payment. B-
166419, April 22, 1969. We have also approved the trade-in of a
house trailer as part of the downpayment on a residence purchased
by an employee. B-168123, December 9, 1969. But here, the premi-
um paid for the title insurance, while otherwise reimbursable, was
incurred in connection with the trade-in of the Montana property,
a former residence, but not the residence of Mr. Flint at the time
of his official transfer to Auburn, Washington.

In this regard, FTR para. 2-1.4i, in describing a residence in con-
nection with reimbursement of real estate expenses, defines official
station or post of duty as the residence or other quarters from
which the employee regularly commutes to and from work. Robert
C. Kelly, B-189998, March 22, 1978. Mr. Flint’s former residence
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(the Montana property) was neither located at his old official sta-
tion in Glynco, Georgia, or at his new official station in Auburn,
Washington, nor did he commute on a daily basis from the Mon-
tana residence to his old official duty station in Glynco. Further,
the Montana property was not Mr. Flint’s residence at the time he
was first definitely informed by competent authority that he was to
be transferred to his new official station in Auburn, Washington.
FTR para. 2-6.1d; B-177583, February 9, 1973.

Accordingly, and utilizing the ‘“total financial package” concept
enunciated in Kerns and our subsequent similar decisions, there is
no authority to permit reimbursement to Mr. Flint of the cost of
the title insurance incurred in connection with the trade-in of the
Montana property as the downpayment on the Puyallup residence
at his new official duty station. The reclaim voucher may not be
certified for payment.

[B-207441]

General Accounting Office—Jurisdiction—Subcontracts

Protest against award of subcontract on behalf of Government by Department of
Energy prime contractor is appropriate for General Accounting Office review under
standards of Optimum Systems, Inc., 54 Comp. Gen. 767 (1975), 75-1 CPD 166. Non-
union protester, whose bid prime contractor did not open, is interested party, in par-
ticular circumstances, for purposes of protesting requirement for subcontractors to
have union agreement notwithstanding that protester withdrew its bid. B-204037,
Dec. 14, 1981, is amplified.

Contracts—Protests—General Accounting Office Procedures—
Timeliness of Protest—Significant Issue Exception—For
Application

General Accounting Office will consider protest challenging requirement by Depart-
ment of Energy prime contractor for subcontractors to have agreement with onsite
unions since significant issue is involved.

Bids—Rejection—Subcontractor’s Bid—Failure To Comply
With “Union-Only” Requirement

Requirement by Department of Energy prime contractor for subcontractors to have
agreement with onsite unions neither unduly restricts competition nor conflicts
with Federal norm so long as prime contractor permits nonunion firms to compete
for contracts and affords them opportunity to seek prehire agreements under the
National Labor Relation Act.

Matter of: Anderson and Wood Construction Company, Inc.,
June 2, 1983:

Anderson and Wood Construction Company, Inc. (Anderson), pro-
tests a subcontract procurement conducted on behalf of the Depart-
ment of Energy (DOE) by the Morrison-Knudsen Company, Inc.
(MK), a DOE construction management contractor. All parties
agree that this subcontract protest is appropriate for our review
under our decision in Optimum Systems, Inc., 54 Comp. Gen. 767
(1975), 75-1 CPD 166.
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We deny the protest.

MK initiated this procurement in February 1982 by issuing a
“request for proposals” (RFP) for the upgrading of an electrical
substation at DOE’s Idaho National Engineering Laboratory
(INEL). The RFP stated that proposals were due in March 18, 1982,
“after which the public bid opening will promptly commence.” (In
view of this language, we will treat this as an advertised procure-
ment.) MK solicited bids from 11 firms and also provided copies of
the solicitation to several contractor associations.

MK is party to a collective-bargaining agreement with the
unions in the INEL area. The agreement stipulates, in part, that
MK will not subcontract any work at the INEL site to any contrac-
tor which is not also party to a union agreement. This agreement
was not mentioned in the solicitation.

During the first week of March 1982, Anderson contacted MK to
obtain a copy of the solicitation. This contact precipitated written
advice to Anderson from an MK representative that Anderson
“would not be accepted” unless MK received Anderson’s ‘“commit-
ment to use union personnel.” On March 17, Anderson representa-
tives met with officials of the local union of the International
Brotherhood of Electrical Workers (IBEW). As we understand the
meeting, the local asked that Anderson accept a companywide bar-
gaining agreement applicable anywhere within the local’s jurisdic-
tion, while Anderson sought an arrangement applicable only to the
site. The meeting ended without agreement.

Anderson submitted its bid and a sealed letter on March 18. At
the appointed time, MK’s representative opened and read the other
bids and then opened Anderson’s letter. The letter stated that An-
derson fully intended to abide by all INEL practices but that An-
derson had been unsuccessful in working out an accord with the
lecal union; therefore, the company “[found] it very difficult to
comply with [MK’s] ‘union-only’ request.” After reading Anderson’s
letter, MK’s representative announced that the public bid opening
was closed, but did not open Anderson’s bid. DOE insists, however,
that MK informed Anderson that it would “take Anderson’s bid
under advisement.” After some discussion, Anderson sought and
obtained the return of its unopened bid.

Anderson protested erally to MK on April 6, 1982, and was ad-
vised by MK that its protest would have to be filed in writing
within 10 days in order to be considered. Anderson filed its protest
with MK on April 12. DOE denied Anderson’s protest on April 28.
Anderson filed this protest with our Office on May 10, 1982.

Anderson contends that MK’s failure to open its bid was tanta-
mount to a rejection of its bid solely because Anderson is a non-
union firm and argues that MK excludes nonunion firms from the
competition for these subcontracts. Anderson asserts that this
policy is unduly restrictive and violates the requirement that
prime contractors contracting for the Government adhere to the
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“Federal norm”—a shorthand reference to certain fundamental
principles of Federal procurement law applicable to subcontract
awards reviewable by our Office. Anderson also asserts that MK
cannot justify this policy on the basis of concern for labor unrest
because the onsite unions cannot strike against MK or any other
contractor at INEL to enforce the restrictive subcontracting clause
in MK’s collective-bargaining agreement without violating the “no-
strike” provisions of that agreement or the National Labor Rela-
tions Act. Anderson also asserts that if the unions were to picket
Anderson, it would neither disrupt Anderson’s work nor, given the
remote location of the substation, would it affect other work at
INEL. Last, Anderson contends that the restrictive provisions of
MK’s collective-bargaining agreement are irrelevant to this protest
because ‘‘the only issue here is whether the union-only practice is
in conformance with the ‘federal norm,” not whether the practice
has its origins in a collective-bargaining agreement.”

MK and DOE assert that Anderson’s characterization of MK'’s
policy as being one of excluding nonunion bidders is inaccurate. As
stated by DOE:

It is MK’s policy to solicit proposals from all qualified suppliers as evidenced by
twenty four open shop firms who are on MK'’s bid lists. In addition, MK has award-
ed subcontracts to fifteen open shop firms. In each case the successful bidder has
been able to negotiate a specific project agreement with the appropriate union
which is limited to the work at the specific INEL job site. MK has never rejected a
low bidder on the basis that it was nonunion. Based upon our previous experience at
the INEL site and the attached letter from the IBEW [see below *], we believe that
* * * Anderson and Wood * * * could have entered into a project agreement appli-
cable only to the Scoville Substation job site.

* The IBEW letter to which MK refers states, in part, “On the question you asked,
if we would have worked out an agreement on the substation if Anderson had
gotten the job, the answer is yes.”

DOE and MK also argue that MK’s policy is a reasonable restric-
tion on competition based on MK'’s recognized interest in avoiding
labor strife and assert that the restrictive provision on which MK
bases this policy is part of a legally enforceable collective-bargain-
ing agreement with which MK is obligated to comply.

DOE and MK also question the timeliness of Anderson’s protest
under our Bid Protest Procedures, 4 C.F.R. part 21 (1983). In this
respect, DOE and MK contend that Anderson is protesting an “im-
propriety apparent in a solicitation” and that Anderson therefore
should have filed its protest prior to bid opening. See 4 C.F.R.
§ 21.2(b)(1). Alternatively, DOE and MK argue that Anderson’s pro-
test is untimely because it was not filed within 10 working days of
bid opening—when Anderson, at the latest, should have learned of
the basis for its protest. See 4 C.F.R. §21.2(b)2). DOE and MK
argue that, under either interpretation of events, Anderson’s pro-
test is untimely.

DOE also argues that we have considered the precise issue
here—whether a ‘‘union-only” policy comports with the Federal
norm—in Motley Construction Company, Inc., B-204037, December
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14, 1981, 81-2 CPD 465 (Motley), and states that Anderson’s protest
therefore does not fall within the “significant issue” exception to
the timeliness requirements of our Procedures, 4 C.F.R. § 21.2(c).

Anderson argues that its protest is timely and that, even if it
were not, we should consider it on the merits under the significant
issue exception. ’

We need not decide whether Anderson’s protest is timely because
we consider the issue in this procurement to fall within the signifi-
cant issue exception to our timeliness requirements. We reach this
conclusion mindful of Motley. In Motley, we did not decide that any
union-only policy—or actions under that policy—complies with the
Federal norm. Moreover, Motley involved a protester who refused
to take any steps to reach an accord with the onsite unions unlike
Anderson in this procurement. If we accept Anderson’s view for the
moment, it was rejected solely for lacking a union agreement.
Thus, we consider it appropriate to decide the propriety of the par-
ticular union-only policy involved here as well as to amplify on our
observations in Motley about union-only requirements.

In our opinion, MK’s policy does not unduly restrict competition
and is consistent with the Federal norm so long as MK permits
nonunion bidders to compete for these contracts and affords them
the opportunity to seek prehire agreements with the unions.

We recognize that there is no legal justification for the rejection
of the lowest bid received solely because the low bidder may not
employ union labor. See 31 Comp. Gen. 561 (1952), cited by Ander-
son. Nevertheless, it is also settled that the potential for labor
unrest is a legitimate interest in the evaluation of a prospective
awardee’s responsibility. Motley, supra; 43 Comp. Gen. 323 (1963).
Any such evaluation must include consideration of the subcontract-
ing restriction in MK’s collective-bargaining agreement if MK is to
avert labor problems. In this regard, we have held in an analogous
context (see 53 Comp. Gen. 51 (1973)) that we consider it reasonable
for a contractor to be more concerned with whether the contract
would be performed properly and without interruption rather than
with whether the contractor would ultimately prevail in litigation,
a consideration which we think might occur to MK concerning the
possibility of litigation to halt strikes or other labor action which
might result from MK'’s breach of its agreement. Moreover, we find
nothing in MK’s collective-bargaining agreement which would give
MK the right to dictate or specify the terms of the subcontractor—
onsite union agreement—and we think it would be inappropriate
for considerations of the Federal norm to intrude into what are es-
sentially labor negotiations between private parties for a prehire
agreement under the National Labor Relations Act.

In these circumstances, we are persuaded of the reasonableness
of MK’s requirement for its subcontractors to have an agreement
with the onsite unions. The protest is denied.
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In future procurements, however, we recommend that MK keep
in mind that a potential contractor’s ability or inability to avoid
conflicts with onsite labor organizations is a matter of responsibili-
ty. Questions concerning a bidder’s responsibility may be resolved,
time permitting, after bid opening at any time up to the award of
the contract. See, e.g., Gaffny Plumbing and Heating Corporation,
B-206006, June 2, 1982, 82-1 CPD 521. Absent any indication in the
record before us of any urgent requirement for immediate award of
the contract, we are persuaded that MK should have opened and
considered Anderson’s bid and afforded Anderson a reasonable op-
portunity to reach an agreement with the onsite unions.

Futhermore, this protest is traceable directly to MK’s failure to
notify prospective bidders in the solicitation of this requirement
and its application to this procurement. We therefore recommend
that future solicitations for construction work at INEL clearly ap-
prise bidders of this policy. In addition, future solicitations should
not use, as a matter of sound policy, the designation “request for
proposals’’ where an advertised procurement is intended.

[B-210346]

Pay-—Retired—Foreign Employment—Congressional
Consent—Pub. L. 95-105—Applicability

Corporation incorporated in the United States does not necessarily become an in-
strumentality of foreign government when its principal shareholder is a foreign cor-
poration substantially owned by a foreign government. Therefore, prohibitions
against employment of Federal officers or employees by a foreign government with-
out the consent of Congress in Art. I, sec. 9, cl. 8 of the Constitution and the approv-
als required by section 509 of Public Law 95-105 (37 U.S.C 801 note) in order to
permit such employment do not apply to retired members of uniformed services em-
ployed by that corporation, if the corporation maintains a separate identity and
does not become a mere agent or instrumentality of a foreign government.

Matter of: Lieutenant Colonel Marvin S. Shaffer, USAF,
Retired, June 2, 1983:

This decision responds to a request from the Acting Assistant
Secretary of Defense (Comptroller) concerning the limitations of
Article I, section 9, clause 8 of the Constitution and the application
of section 509 of Public Law 95-105, to those retired members of
uniformed services employed by American cotporations whose prin-
cipal shareholders are foreign corporations which are in turn con-
trolled by foreign governments. We do not find that the Constitu-
tional provision or Public Law 95-105 is applicable.

This request for decision has been assigned Committee Action
Number 556 by the Department of Defense Military Pay and Al-
lowance Committee.

The Air Force is in receipt of a DD Form 1357, Statement of Em-
ployment, dated August 31, 1981, from Lieutenant Colonel
Marvin S. Shaffer, USAF, Retired. It indicates that Colonel Shaffer
is employed by American Motors Corporation (American Motors) as
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director of that firm’s “China Project.” This is apparently a “joint
venture” between American Motors and the People’s Republic of
China, but the exact nature of the arrangement is unknown. The
Committee Action notes that 46.9 percent of American Motors’
stock has been acquired by the French automotive firm of Regie
Nationale des Usines Renault (Renault), 92 percent of which is
owned by the French government. Further, Colonel Shaffer has not
requested or obtained permission from the Secretary of State and
the Secretary of the Air Force to accept “foreign employment” as
required by section 509 of the Foreign Relations Authorization Act,
Fiscal Year 1978, Public Law 95-105, August 17, 1977, 91 Stat. 844,
859-860, 37 U.S.C. 801 note.
On the basis of these facts the submission poses the question:

Whether a corporation, incorporated in the United States, becomes an instrumen-
tality of a foreign government when its principal stockholder is a foreign corpora-
tion substantially owned by a foreign government, so as to subject retired members
of the uniformed services employed by such corporation to the constraints of Article
I, section 9, clause 8 of the Constitution?

Article I, section 9, clause 8 of the Constitution prohibits any
person “holding any Office of Profit or Trust” under the United
States from accepting any compensation, office or title from a for-
eign government without the consent of Congress. It is well estab-
lished that that prohibition applies to retired members of the uni-
formed services. 58 Comp. Gen. 487 (1979), and cases cited therein.
However, by enacting section 509 of Public Law 95-105, cited
above, Congress gave its consent to the employment by foreign gov-
ernments in the case of various categories of personnel, including
retired members of a Regular component of a uniformed service,
provided they receive the approval of both the Secretary of State
and the Secretary of their service or department.

However, we feel that neither Article I, section 9, clause 8, nor
section 509 of Public Law 95-105 is applicable in this case.

The Committee Action refers to a decision of the Comptroller
General, 53 Comp. Gen. 753 (1974), in which we concluded that a
retired Regular officer of the Air Force, although nominally em-
ployed by a domestic corporation, was actually employed by a for-
eign corporation which was a wholly owned instrumentality of a
foreign government. In that case the foreign corporation was deter-
mined to be the instrumentality of the foreign government. It was
further determined that the corporation had the right to control
and direct the retiree as an employee; i.e., in the performance of
his work and the manner in which it was to be done. In that deci-
sion we relied upon the common law of agency. In this case, it is
also necessary to rely on some of the principles of the law of corpo-
rations. While these principles were developed for entirely differ-
ent reasons, we find that their application in situations such as
this one will adequately protect the interests of the United States
without being overly restrictive on the individuals involved.
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As a general rule, a corporation is a legal entity separate and
distinct from its shareholders. However, where equity dictates the
corporate entity will be disregarded. For example, this may be done
when there is such unity of interest and ownership that the sepa-
rate personalities of the corporation and its shareholders no longer
exist. FMC Corporation v. Murphree, 632 F.2d 413 (1980). Also,
when a parent corporation used its subordinate corporation as an
instrumentality or mere agent, the corporate entity was disregard-
ed. C. M. Corporation v. Oberer Development Co., 631 F.2d 536
(1980). These are but two of many variables to be considered in es-
tablishing whether a corporate entity should be disregarded in
dealing with corporations and their shareholders. For the purposes
of this decision we do not believe a detailed discussion of these con-
cepts is necessary.

Here, Colonel Shaffer is an employee of American Motors Corpo-
ration, a domestic corporation. While it is true that a controlling
interest has been acquired by a foreign corporation, which is in
turn controlled by a foreign government, we find no basis to disre-
gard the corporate entity of American Motors Corporation. No indi-
cation or evidence appears which requires a conclusion that Ameri-
can Motors is acting as an agent or instrumentality of Renault.
Nothwithstanding that both American Motors and Renault may
have common directors, we see no indication that American Motors
and Renault are not separate entities.

Accordingly, since Colonel Shaffer is employed by a domestic cor-
poration which appears to be a separate legal entity from its domi-
nant shareholder, and the power to control and direct his employ-
ment is with the domestic corporation, it is our view that no viola-
tion of Article I, section 9, clause 8 of the Constitution exists. As a
result, it is not necessary for Colonel Shaffer to seek the Secretari-
al approval required by Public Law 95-105. Additionally, we do not
view the fact that Colonel Shaffer will be working on the “China
Project” as having any bearing so long as his employment is exclu-
sively with American Motors. The basic question is answered in the
negative. Since the two other questions presented were contingent
on an affirmative answer, they are not relevant.

We would like to add that in circumstances where it appears
that a domestic corporation is ultimately controlled by a foreign
government and the domestic corporation acts as an agent or in-
strumentality of a foreign government, the approval required by
Public Law 95-105 should be secured prior to employment. Since
this is a complex area, and in order to avoid a violation, if any
doubt exists concerning an employment situation, the individual
concerned should request the required approval.
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[B-210232]

Compensation—Double—Severance Pay

Certain Department of Housing and Urban Development (HUD) employees were ter-
minated by a reduction-in-force (RIF) after the lifting of an injunction issued by the
U.S. District Court. During the period of the stay, the employees continued their
employment. When the injunction was lifted, HUD made the RIF retroactively ef-
fective to the originally proposed date. Severance pay is not basic pay from a posi-
tion, and so payment of severance pay is not barred by the dual compensation prohi-
bitions of 5 U.S.C. 5533(a).

Compensation—Severance Pay—Eligibility—Actual Separation
Requirement

Certain HUD employees were terminated by a reduction-in-force (RIF) after the lift-
ing of an injunction issued by the U.S. District Court. During the period of the stay,
the employees continued their employment. When the injunction was lifted, HUD
made the RIF retroactively effective to the originally proposed date. Since individ-
uals must be actually separated from United States Government service to receive
severance pay, those employees were not entitled to severance pay until they were
actually separated after the lifting of the injunction. They are entitled to severance
pay beginning on the date of actual separation, with years of service and pay rates
based on the originally intended date of the RIF, assuming that the retroactivity of
the RIF is upheld by the Merit Systems Protection Board.

Matter of: HUD Employees—Severance Pay—Retroactive
Reduction-in-Force, June 3, 1983:

Ms. Deborah S. DuSault, Director, Personnel Systems and Pay-
roll Division, Department of Housing and Urban Development
(HUD), has requested an advance decision under our procedures for
labor-management relations cases found at 4 C.F.R. Part 22 (1983).
The interested parties were served with copies of that request in
accordance with those regulations. The American Federation of
Government Employees (AFGE) submitted a response. In reaching
our decision, we have considered all materials provided to us.

This request concerns the entitlement to severance pay of certain
former HUD employees whose employment was terminated by a
reduction-in-force (RIF), after the lifting of an injunction issued by
the U.S. District Court. During the period of the stay, the employ-
ees continued in a pay status and performed their normal duties
with HUD. After the injunction was lifted, HUD made the RIF ret-
roactively effective. The essential issues before us are whether the
employees are entitled to severance pay, and if they are, in what
amounts and when should the payments begin. For the-reasons set
forth below, we hold that the employees are entitled to receive sev-
erance pay, with the payments beginning following their actual
separation on December 10, 1982, based upon their years of service
and pay rates as of the date of the retroactively effective RIF.

On August 20, 1982, HUD issued a general RIF notice. Specific
RIF notices were issued September 29, 1982, with an effective date
of October 31, 1982. However, on October 29, 1982, the United
States District Court for the District of Columbia, in American Fed-
eration of Government Employees v. Pierce, Civil Action No. 82-3111
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(D.D.C. 1982), granted a temporary restraining order staying the
RIF. This was followed on November 15, 1982, by the issuance of a
permanent injunction in the same action. The court’s order was
based on language prohibiting the use of appropriated funds for
certain reorganizations within HUD prior to January 1, 1983, with-
out the approval of the Committees on Appropriations. Department
of Housing and Urban Development-Independent Agencies Appro-
priations Act, 1983, Pub. L. 97-272, September 30, 1982, 96 Stat.
1160, 1164. This injunction was reversed by the United States
Court of Appeals for the District of Columbia Circuit on December
8, 1982, holding that the basis for the permanent injunction, the re-
striction on the use of appropriated funds, was, in fact, an unconsti-
tutional legislative veto. American Federation of Government Em-
ployees, v. Pierce, No. 82-2372 (D.C. Cir. 1982).

On December 9, 1982, HUD notified the affected employees that
they would be separated at the close of business on December 10,
1982. The separations were made retroactively effective to October
31, 1982. We have been informed by HUD officials that if the sepa-
rations had not been made retroactively effective, the retention
status, under 5 C.F.R. Part 351, Subpart E (1982), of some affected
employees would have changed, necessitating the separation of
some different employees in place of some of those originally given
RIF notices. It is contended that this would result in the injunction
creating new rights, which HUD views as being prohibited by
Pauls v. Seamans, 468 F.2d 361 (1st Cir. 1972).

We have not been asked to—and will not—decide the issue of the
propriety of retroactively effecting the RIF. We have been informed
that that issue is currently before the Merit Systems Protection
Board (MSPB) for decision, the proper forum for consideration of
the issue. Instead, we will assume—without deciding—that the ret-
roactive RIF was proper, so that we may answer the questions
asked. The AFGE submission contests the propriety of the RIF.
Since we are not considering that issue, we will not discuss AFGE'’s
position on the issue.

During the period that the RIF was stayed by the court, the af-
fected employees continued their employment. The agency con-
tends that these employees were “de facto” employees who are en-
titled to pay, but not creditable service. In support of this position,
they cite our decision Victor M. Valdez, Jr., 58 Comp. Gen. 734
(1979), analogizing this situation to that of a person who serves
after his appointment expires.

Specifically, the agency poses these two questions:

1. If the severance pay is effective on November 1, 1982, can the Department le-
gally pay the severance pay in light of the dual compensation restrictions?

2. If the agency is precluded from paying the severance pay until December 11,
1982, is the employee entitled to severance pay that would have been received
during the 6-week injunction period, November 1, through December 10, 1982, or
would the employee forfeit 6 weeks of severance pay?
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DUAL PAY PROHIBITION

The first issue is whether the prohibition on pay from more than
one position contained in 5 U.S.C. § 5533(a) (1976) prohibits the pay-
ment of severance pay under 5 U.S.C. § 5595 (1976) to the affected
HUD employees. Under section 5595, an employee employed cur-
rently for a continuous period of at least 12 months who has been
involuntarily separated—not by removal for cause on charges of
misconduct, delinquency, or inefficiency—is entitled to be paid sev-
erance pay. Under section 5533(a), an individual is not entitled to
receive basic pay from more than one position for more than an
aggregate of 40 hours of work in one calendar week.

Under section 5533(a), the prohibition is on “basic pay” from
more than one position. The implementing regulations for section
5533 define ‘“‘pay” as ‘‘pay paid for services.” 5 C.F.R. § 550.502(b)
(1982). We view severance pay as a benefit paid upon involuntary
separation, rather than as “pay paid for services.” The involuntary
separation—not the provision of services—gives rise to the entitle-
ment to severance pay. This view is reinforced by subsection
5595(f), which provides that severance pay under that section is not
a basis for the computation or payment of any other type of Gov-
ernment benefit, and a period covered by severance pay is not a
period of United States Government service. Therefore, section
5533(a) has no application to the receipt of severance pay. The pro-
hibition on dual pay from more than one position contained in sec-
tion 5533(a) does not prohibit the payment of severance pay under
section 5595 in this case.

WHEN SEVERANCE PAY ENTITLEMENT BEGINS

The second issue is whether severance pay should be paid to the
employees during the period that the RIF was stayed by the court,
while they continued their employment.

We view severance pay as being incompatible with pay for serv-
ices rendered. In our decision B-178446, May 4, 1973, we stated
that in order for an individual to receive severance pay, he must be
separated from the United States Government service. The agency
contends that those HUD employees should be treated as if. they
had actually been separated on the criginally planned date of sepa-
ration, not on the date of actual separation following the lifting of
the injunction. The agency relies upon Pauls v. Seamans, cited
above, which prohibits the acquisition of rights through an injunc-
tion that is eventually lifted. That case was based on the theory
that an injunction is intended to maintain the status quo ante.
During the period that the RIF was stayed by the court, and the
affected employees continued their employment, the agency be-
lieves these employees were ‘‘de facto” employees who were enti-
tled to pay, but not creditable service. They rely upon our decision
in Valdez, cited above, analogizing this situation to that of a person
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who serves after his appointment has ended. Such a person does
not satisfy the definition of an “employee” in 5 U.S.C. § 2105 (Supp.
IV 1980), as an individual who is appointed in the civil service by a
designated official. It is AFGE’s contention that the affected em-
ployees remained “employees” under section 2105 until the day
they were actually separated, December 10, 1982.

Whether the affected employees were ‘“de facto” employees, or
employees under section 2105, is not relevant to this decision. The
employees’ status during the period of the injunction will depend
upon whether the MSPB upholds the retroactive effective date of
the RIF. For purposes of severance pay, since we have already held
that the payment of severance pay cannot begin until an employee
is actually separated, no entitlement to severance pay exists until
the employee actually leaves the payroll. Thus, for these employ-
ees, until they were actually separated on December 10, 1982, there
was no entitlement to severance pay. Just as the RIF was stayed by
the court’s order, so was the employees’ entitlement to severance
pay. Therefore, beginning on December 10, 1982, the employees
who were separated in the RIF are entitled to receive severance
pay. Since we have assumed—without deciding—for purposes of
this decision that the retroactive RIF was proper, we believe that
the amount of severance pay and the period of entitlement to sev-
erance pay should be the same as if the employees had been sepa-
rated on October 31, 1982, as originally intended by HUD.

Accordingly, the affected individuals’ rights to section 5595 sever-
ance pay should be treated as starting on the day that they were
actually separated—December 10, 1982, but with the amount of
severance pay computed on the basis of each such individual’s pay
rate and years of service as of the date the RIF would have gone
into effect had there been no injunction—October 31, 1982. If the
Merit Systems Protection Board decides that the RIF should not
have been retroactively effected, then the changes in pay rate and
time of service during the period of the injunction should be includ-
ed in computing their severance pay entitlement.

[B-210555]

Vehicles—Government—Home To Work Transportation—
Government Employees—Prohibition

GAO disagrees with the legal determinations of officials of the Departments of State
and Defense that it is proper under 31 U.S.C. 1344(b) for agency officials and em-
ployees (other than the Secretaries of those departments, the Secretaries of the
Army, Navy, and Air Force, and those persons who have been properly appointed or
have properly succeeded to the heads of Foreign service posts) to receive transporta-
tion between their home and places of employment using Government vehicles and
drivers. GAO construes 31 U.S.C. 1344(b) to generally prohibit the provision of such
transportation to agency officials and employees unless there is specific statutory
authority to do so.
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Vehicles—Government—Home To Work Transportation—
Government Employees—Prohibition—Exemptions

GAOQ disagrees with the Legal Advisor of the Department of State and the General
Counsel of the Defense Department who have interpreted the phrase “heads of ex-
ecutive departments,” contained in 31 U.S.C. 1344(b)2), to be synonymous with the
phrase “principal officers of executive departments.” Congress has statutorily de-
fined the “heads” of the executive departments referred to in 31 U.S.C. 1344(bX2)
(inl(_:tluding the Departments of State and Defense) to be the Secretaries of those de-
partments.

Vehicles—Government—Home To Work Transportation—
Government Employees—Prohibition—Exemptions

GAO disagrees with the State Department’s Legal Advisor and the General Counsel
of the Defense Department who have construed the phrase “principal diplomatic
and consular officials,” contained in 81 U.S.C. 1844(b)8), to include those high rank-
ing officials whose duties require frequent official contact on a diplomatic level with
high ranking officials of foreign governments. GAO construes 31 U.S.C.1344(bX3) to
only include those persons who have been properly appointed, or have properly suc-
ceeded, to head a foreign diplomatic, consular, or other Foreign Service post, as an
ambassador, minister, charge d’affaires, or other similar principal diplomatic or ¢on-
sular official.

Vehicles—Government—Official Use Determination—
Administrative Discretion

The State Department’s reliance on the GAO decision in 54 Comp. Gen. 855 (1975) to
support the proposition that the use of Government vehicles for home-to-work trans-
portation of Government officials and employees lies solely within the administra-
tive discretion of the head of the agency was based on some overly broad dicta in
that and several previous decisions. Read in context, GAQ decisions, including the
one cited by the gtate Department’s Legal Advisor, only authorize the exercise of
adminigtrative discretion to provide home-to-work transportation for Government
officials and employees on a temporary basis when (1) there is a clear and present
danger to Government employees or an emergency threatens the performance of
vital Government functions, or (2) such transportation is incident to otherwise au-
thorized use of the vehicles involved.

Vehicles—Government—Home To Work Transportation—
Government Employees—Misuse of Vehicles—Liability of
Employees

Because 80 many agencies have relied on apparent acquiescence by the Congress
during the appropriations process when funds for glassenger vehicles were appropri-
ated without imposing any limits on an agency’s discretion to determine the scope
of “official business,” and because dicta in GAO’s own decisions may have contribut-
ed to the impression that use of cars for home-to-work transportation was a matter
of agency discretion, GAQO does not think it appropriate to seek recovery for past
misuse of vehicles (except for those few agencies whose use of vehicles was restrict-
ed by specific Congressional enactments). This decision is intended to apply prospec-
tively only. Moreover, GAQ will not question such continued use of vehicles to
transport heads of non-cabinet agencies and the respective seconds-incommand of
both cabinet and non-cabinet agencies until the close of this Congress.

Matter of: Use of Government vehicles for transportation
between home and work, June 3, 1983:

We have been asked by the Chairman of the House Committee
on Government Operations to review a Department of State, July
12, 1982 legal memorandum and an earlier Department of Defense
legal opinion which interpret the exemptions in 31 U.S.C. § 1344(b)
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(formerly 31 U.S.C. § 638a(c)(2)) from the prohibition in 31 U.S.C.
§ 1344(a) against using appropriated funds to transport Govern-
ment officials between their homes and places of employment. Re-
lying on these interpretations, the Department of State has ex-
panded its internal list of officials for whom such transportation is
authorized. The Chairman seeks our opinion on whether that
action is in accordance with the meaning and intent of the law. As
explained below, it is our opinion that the determination of the
State Department (and that of the General Counsel of the Depart-
ment of Defense, Legal Opinion No. 2, October 12, 1953, upon
which the State Department action is based) is not in accordance
with the law.

Notwithstanding these conclusions, we recognize that the use of
Government-owned or leased automobiles by high ranking officials
for travel between home and work has been a common practice for
many years in a large number of agencies. (See, for example, our
report to the Senate Committee on Appropriations on “How Pas-
senger Sedans in the Federal Government are Used and Managed,”
B-158712, September 6, 1974.) The justification advanced for this
practice is the apparent acquiescence by the Congress which regu-
larly appropriates funds for limousines and other passenger auto-
mobiles knowing, in many instances, the uses to which they will be
put but not imposing limits on the discretion of the agencies in de-
termining what uses constitute “official business.”

In addition, the General Accounting Office (GAO) may, itself,
have contributed to some of the confusion. As we studied our past
decisions in order to respond to the Chairman’s request, we recog-
nized that in some instances, we may have used overly broad lan-
guage which implied exceptions to the statutory prohibition we did
not intend. (This will be discussed in more detail later.) For these
reasons, we do not think that it is appropriate to seek recovery
from any officials who have benefited from home-to-work transpor-
tation to date. OQur interpretation of the law is intended to apply
prospectively only.

Finally, we note that the GAO has made several legislative rec-
ommendations to the Congress over a period of years to clarify its
intent about the scope of the prohibition. Among other things, we
suggested that the Congress consider expanding the present exemp-
tion to include the heads of all agencies and perhaps their princi-
pal deputies. This decision, therefore, need not be considered effec-
tive with respect to agency heads and their principal deputies until
the end of the present Congress in order to allow the Congress suf-
ficient time to consider our suggestions. (This does not, of course,
include any agency whose use of motor vehicles has been the sub-
ject of a specific Congressional restriction.)
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The Law
Section 1344 of title 31 of the United States Code states:

(a) Except as specifically provided by law, an appropriation may be expended to
maintain, operate, and repair passenger motor vehicles or aircraft of the United
States Government that are used only for an official purpose. An official purpose
does not include transporting officers or employees of the Government between
their domiciles and places of employment except—

(1) medical officers on out-patient medical service; and

(2) officers or employees performing field work requiring transportation between
their domiciles and places of employment when the transportation is approved by
the head of the agency.

f(b) This section does not apply to a motor vehicle or aircraft for the official use
of—

(1) the President;

(2) the heads of executive departments listed in section 101 of title 5; or

(3) principal diplomatic and consular officials.

Since vehicles may not be operated with appropriated funds
except for an “official purpose” and the term “official purpose”
does not include transportation between home and work (except as
otherwise specifically provided), we regard subsection (a), above, as
constituting a clear prohibition which cannot be waived or modi-
fied by agency heads through regulations or otherwise.

While the law does not specifically include the employment of
chauffeurs as part of the prohibition in subsection (a), GAO has in-
terpreted this section, in conjunction with other provisions of law,
as authorizing such employment only when the officials being
driven are exempted by subsection (b) from the prohibition. B-

150989, April 17, 1963.

The State Department Determination

After researching and considering the provisions of section 1344,
the State Department’s Legal Advisor informed the State Depart-
ment’s Under Secretary for Management (in a memorandum dated
July 12, 1982) that there is “no legal impediment” to authorizing
the State Department’s Under Secretaries and Counselor to use
Government vehicles and drivers for transportation between their
homes and places of employment. (Previous to that opinion, the
State Department had restricted such transportation to the Secre-
tary and Deputy Secretary.) The Legal Advisor founded his deter-
mination upon several bases.

For his first basis, the Legal Advisor relied upon an October 12,
1953 opinion by the General Counsel of the Defense Department
which concluded that the phrase “heads of executive departments”
contained in 31 U.S.C. §1344(b)2) (then referred to as section
16(a)(c)2) of the Act of August 2, 1946, 60 Stat. 810) “is not limited
to Cabinet Officers or Secretaries of executive departments, but in-
cludes also the principal officials of executive departments appoint-
ed by the President with the advice and consent of the Senate.”
Applying the DOD General Counsel’s conclusion, the State Depart-
ment’s Legal Advisor found that the Secretary, Deputy Secretary,



442 DECISIONS OF THE COMPTROLLER GENERAL 62

Under Secretaries, and Counselor (whom he refers to as the “Sev-
enth Floor Principals”’) may be regarded as “heads of departments”
for the purposes of section 1344(b)(2), and are therefore eligible to
use Government vehicles and drivers for home-to-work transporta-
tion.

Secondly, the Legal Advisor determined that home-to-work
transportation for the Seventh Floor Principals is also authorized
based upon his construction of the exemption in section 1344(b)3)
for “principal diplomatic and consular officials.” The Legal Advisor
stated in his memorandum that the Seventh Floor Principals “all
share in discharge of the Secretary’s diplomatic responsibilities in
much the same way as ambassadors abroad; and the [State] Depart-
ment * * * is uniquely qualified to determine what diplomatic func-
tions are and who performs them.” In his interpretation, the re-
striction on home-to-work transportation in section 1344(a) would
not apply to the Seventh Floor Principals because they are all
“principal diplomatic * * * officials.”

For his final basis, the Legal Advisor cited our decision in 54
Comp. Gen. 855 (1975). That decision, according to the Legal Advi-
sor, “holds that where there is a clear and present danger, use of
Government vehicles to transport employees to and from home is
not proscribed.” The Legal Advisor also quoted the following pas-
sage from that decision:

In this regard we have long held that use of a Government vehicle does not vio-

late the intent of the cited statute where such use is deemed to be in the interest of
the Government. We have further held that the control over the use of Government
vehicles is primarily a matter of administrative discretion, to be exercised by the
agency concerned within the framework of applicable laws. 26 Comp. Gen. 844
(1946). 54 Comp. Gen. at 857.
Based upon that passage, the Legal Advisor concluded that GAO’s
decisions support the proposition that home-to-work transportation
is permissible whenever there is an administrative determination
by the head of the agency that this would be in the interest of the
Government, and not merely for the personal convenience of the
employee or official concerned.

The Legal Advisor then referred to the Foreign Affairs Manual
(FAM) to demonstrate that the Secretary, Deputy Secretary, Under
Secretaries and Counselor “share in discharging the substantive re-
sponsibilities of the Secretary,” and have been placed by law in the
order of succession to be Acting Secretary of State. According to
the Legal Advisor, those officials ‘“constitute a management
group—the Seventh Floor Principals.” The Legal Advisor noted
that those officials have “heavy after hours official representation
responsibilities and a heavy load of other official responsibilities
which requires virtually around the clock accessibility * * *.” The
Legal Advisor concluded that these considerations “would support
an administrative determination that it is in the interest of the
United States, not personal convenience,” to provide home-to-work
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transportation for the Seventh Floor Principals. In his opinion,
such a determination would satisfy the requirements of GAQ’s deci-
sions.

Discussion

We disagree with the analysis and conclusions of the Legal Advi-
sor. With regard to the Legal Advisor’s first basis, we have re-
viewed the October 12, 1953 Legal Opinion No. 2 of the General
Counsel of the DOD, upon which the Legal Advisor relied. (We
have been informally advised that DOD has never overturned or
modified that opinion although, as a matter of internal policy it
has, over a period of years, curtailed the use of Government vehi-
cles for such transportation.) We do not agree with the DOD Gener-
al Counsel’s conclusion that the exemption in subsection 1344(b)2)
for “the heads of executive departments listed in section 101 of title
5” includes the “Principal officers of executive departments ap-
pointed by the President with the advice and consent of the
Senate.” The term “heads” of executive departments is not synony-
mous with the term “principal officers,” particularly when the
“head” of each of the 13 “executive departments” listed in section
101 of title 5 is explicitly designated in other statutory provisions.
For example, 10 U.S.C. § 133 provides that “[t]here is a Secretary of
Defense, who is the head of the Department of Defense * * *.” ! In
22 U.S.C. § 2651, it is provided that “[t]here shall be at the seat of
government an executive department to be known as the Depart-
ment of State, and a Secretary of State, who shall be the head
thereof.” (The State Department’s own regulations provide that the
Secretary of State “is the head of the Department of State.” 1 FAM
110 (June 18, 1976).) Similar designations of the ‘“head” of each of
the other “executive Departments” may also be found in the
United States Code. 49 U.S.C. § 1652 (Transportation); 42 U.S.C.
§ 3532 (Housing and Urban Development); 29 U.S.C. § 551 (Labor);
15 U.S.C. § 1501 (Commerce); 43 U.S.C. § 1451 (Interior); 31 U.S.C.
§ 301 (Treasury); 42 U.S.C. § 7131 (Energy); 42 U.S.C. § 3501 note, as
amended by 20 U.S.C. § 3508 (Health and Human Services); 28
U.S.C. § 503 (Justice); 7 U.S.C. § 2202 (Agriculture); 20 U.S.C. § 3411
(Education). Therefore, we construe subsection (b)(2) of section 1344
to refer strictly to those officers who are appointed (or who duly
succeed) to the positions designated by law to be ‘“the heads of ex-

"ecutive departments” as listed in 5 U.S.C. § 101.

! There is one statutory exception for the Department of Defense. When the Departinent of Defense was cre-
ated téy the National Security Act Amendments of 1949, Pub. L. No. 81-216, 81st Cong., 1st Sess., 63 Stat. 578,
591-92 (1949), Congress expressly provided in subsection 12(g) that, despite the lidation of the three mili-
tary departments into the DOD, the Secretaries of the Army, Navy, and Air Force continue to be vested with
the statutory authority which was vested in them when they enjoyed the status of Secretaries of executive de-
partments,gee eg, S. Rep. No. 366, 81st Cong. 25 (1949). That aut Oﬁ%eics to be exercised subject to the discre-
tion and control of the retary of Defense. Jd. For this reason, the retaries of the Army, Navy, and Air
Fonie may % téec aBded as heads of the executive departments, even though their respective agencies are
not listed in S.C. §101.
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Morever, the legislative history upon which the General Counsel
relied does not support his conclusions. For example, the General
Counsel cited the Act of March 3, 1873, 17 Stat. 485, 486, and the
debate on that Act in the Congressional Globe, 42d Cong., 3rd Sess.
2104 (1873), for the proposition that “when Congress wanted to
limit the expression [heads of executive departments] specifically to
Cabinet Officers, it did so in precise terms and added after ‘heads
of executive departments’ the qualification ‘who are members of
the President’s Cabinet.’” However, our examination of the cited
Act and debates failed to reveal the use of either phrase in the Act
or the legislative debates. On the contrary, from our examination,
it appears that the Act and the debates on it explicitly and repeat-
edly distinguish between the heads of the executive departments,
and the “persons next in rank to the heads of Departments.” See
Cong. Globe, 42d Cong., 3rd Sess. 2100-2105 (1873); Act of March 3,
1873, 17 Stat. 485, 486.

As his second basis for concluding that the ‘“Seventh Floor Prin-
cipals” may be authorized to receive home-to-work transportation,
the State Department Legal Advisor construed subsection (b)3) of
section 1344 (which exempts “‘principal diplomatic and consular of-
ficials” from the restrictions on home-to-work transportation) to in-
clude the “principal officers of this [State] Department.” [Italic sup-
plied.] According to the Legal Advisor, the “principal officers” of
the State Department are the Seventh Floor Principals. We do not
concur in that construction of subsection 1344(b)(8). For similar rea-
sons we also disagree with the DOD General Counsel who conclud-
ed in his 1953 opinion (as cited and relied upon by the State De-
partment Legal Advisor) that the phrase “principal diplomatic and
consular officials” includes ‘“‘those principal officers of the Govern-
ment whose duties require frequent official contact upon a diplo-
matic level with ranking officers and representatives of foreign
governments.” [Italic supplied.]

Although the Congress has not defined the term “principal diplo-
matic and consular officials” as used in section 1344, it has defined
“principal officer” as that term is used in the context of perform-
ing diplomatic or consular duties. In 22 U.S.C. § 3902, it is provided
that the term “principal officer” means ‘‘the officer in charge of a
diplomatic mission, consular mission * * *, or other Foreign Service
post.” Consistent with that statute, the State Department’s Foreign
Affairs Manual also defines a “principal officer” to mean the
person who ‘“‘is in charge of an embassy, a legation, or other diplo-
matic mission, a consulate general or consulate of the United
States, or a U.S. Interests Section.” 2 F.AM. § 041(i) (October 11,
1977). See also 3 F.A.M. 030 (Nov. 27, 1967) (similar definition of
“principal officer”). Our reading of these statutory and regulatory
definitions, in conjunction with the plain meaning of subsection (b)
(8) of section 1344 leads us to conclude that neither the Legal Advi-
sor’s definition, nor that of the DOD General Counsel, is correct. In
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our view the term ‘“principal diplomatic and consular officials”
only encompasses those individuals who are properly designated (or
succeed) to head a foreign diplomatic, consular or other similar
Foreign Service Post.

Furthermore, examination of the original enactment which was
later codified as section 1344 by Pub. L. No. 97-258, 96 Stat. 877
(1982) also supports the conclusion that the Congress intended to
limit the meaning of the phrase “principal diplomatic and consular
officials” to the officers in charge of foreign posts. Section 16(a) (c)
(2) of the Act of August 2, 1946, Chap. 744, 60 Stat. 810-811 pro-
vided, in pertinent part:

The limitations of this paragraph [now contained in section 1344 (a)] shall not

apply to any motor vehicles or aircraft for official use of the President, the heads of
the executive departments enumerated in 5 U.S.C. 1, ambassadors, ministers,
c}lz_téag]es d'affaires, and other principal diplomatic and consular officials. [Italic sup-
plied.
As the underlined language makes clear, Congress intended the
term “principal diplomatic and consular officials” to include am-
bassadors, ministers, charges d’affaires and other similar officials.
The codification of title 31 was not intended to make any substan-
tive changes in the law. See H.R. Rep. No. 97-651, 97th Cong., 2d
Sess. 69 (1982). Compare also, 2 F.AM. §§ 041(i), 043 (October 11,
1977) (principal officers are ambassadors, ministers, charges d’af-
faires, and other similar officers who are in charge of Foreign Serv-
ice Posts; each such person is the “principal diplomatic representa-
tive of the United States * * * to the government to which he is
accredited’’). Therefore, we conclude that the Seventh Floor Princi-
pals are not “principal diplomatic and consular officials” who may
legally receive home-to-work transportation.

In arguing the third basis for his determination, the Legal Advi- .
sor relied specifically on our decision in 54 Comp. Gen. 855 (1975).
That case concerned the provision of home-to-work transportation
for DOD employees who were stationed in a foreign country where,
according to the DOD submission, there was serious danger to the
employees because of terrorist activities. As the Legal Advisor ini-
tially acknowledged, our decision in that case holds that where
there is a “clear and present danger” to Government employees
and the furnishing of home-to-work transportation in Government
vehicles will afford protection not otherwise available, then the
provision of such transportation is within the exercise of sound ad-
ministrative discretion. 54 Comp. Gen. at 858.

The Legal Advisor then quotes the second passage from the deci-
sion (set forth earlier) which, as the reference indicates, was taken
from 25 Comp. Gen. 844 (1946). That passage has been repeated a
number of times as dicta in other Comptroller General decisions.
(See, for example, B-181212, August 15, 1974, or B-178342, May 8,
1973.) Standing alone, it certainly implies that what constitutes of-
ficial business is a determination that lies within the discretion of
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the agency head, and it is not surprising that many agencies chose
to act on that assumption. However, all decisions must be read in
context. The seminal decision, 25 Comp. Gen. 844 (1946), denied a
claim for cab fare between an employee’s home and the garage
where a Government car was stored, prior to beginning official
travel, on the general principle that an employee must bear his
own commuting expenses. The decision then said, in passing, that
if an agency decided that it was more advantageous to the Govern-
ment for official travel to start from an employee’s home rather
than from his place of business or, presumably, from the garage,
“[Sluch use of a Government automobile is within the meaning of
‘official purposes’ as used in the act.”

Deputy Assistant Attorney General Leon Ulman, Department of
Justice, wrote a memorandum opinion on this topic for the Counsel
to the President on August 27, 1979. After quoting the above-men-
tioned generalization about administrative discretion to authorize
home-to-work transportation, Ulman concluded:

But this sweeping language has been applied narrowly by both the Comptroller
General and this Department * * *. We are aware of nothing that supports a broad
application of the exception implied by the Comptroller General. That exception
may be utilized only when there is no doubt that the transportation is necessary to
further an official purpose of the Government. As we view it, only two truly excep-
tional situations exist: (1) where there is good cause to believe that the physical
safety of the official requires his protection, and (2) where the Government tempo-
rarily would be deprived of essential services unless official transportation is pro-
vided to enable the officer to get to work. Both categories must be confined to un-
usual factual circumstances.

Moreover, even under the circumstances discussed in the terror-
ist activities case relied on by the State Department Legal Advisor,
we pointed out that section 1344 does not expressly authorize
either the exercise of such discretion or the provision of such trans-
portation. We then stated:

* * * the broad scope of the prohibition in [what is now section 1344}, as well as

the existence of specific statutory exceptions thereto, strongly suggests that specific
legislative authority for such use of vehicles should be sought at the earliest possible
time, and that the exercise of administrative discretion in the interim should be re-
served for the most essential cases. 54 Comp. Gen. at 858 (footnote omitted).
Thus, it was the need to protect Government employees from a
clear and present danger (not simply an administrative determina-
tion of the Government’s interest) which led us to authorize the in-
terim provision of home-to-work transportation until specific legis-
lative authority for such transportation could be obtained.

Subsequent Comptroller General’s decisions have not relied upon
an administrative determination of the Government’s interests as
the sole basis for either approving or disapproving home-to-work
transportation.? We have, however, somewhat broadened the con-

* An audit report which was primarily concerned with misue of Federal employees as personal aides to Feder-
al officials, GAO/FPCD-82--52 (B-207462, July 14, 1982) may have created a contrary impression. It, too, quoted

our 1975 decision, without fully describing the limited context in which the exercise of administrative discretion
might be permissible. The error was inadvertent.
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cept of an emergency situation to include temporary bus service for
essential employees during a public transportation strike. 54 Comp.
Gen. 1066 (1975). Cf. 60 id. 420 (1981).

There is one other narrow exception to the prohibition which
should be mentioned. When provision of home-to-work transporta-
tion to Government employees has been incident to otherwise au-
thorized use of the vehicles involved, i.e, was provided on a ‘“space
available” basis, and did not result in additional expense to the
Government, we have raised no objection. See, e.g., B-195073, No-
vember 21, 1979, in which additional employees were authorized to
go home with an employee who was on field duty and therefore
was exempt from the prohibition.

Unless one of these exceptions outlined above applies, agencies
may not properly exercise administrative discretion to provide
home-to-work transportation for their officers and employees,
unless otherwise provided by statute. (See e.g. 10 U.S.C. § 2633 for
an example of a statutory exemption for employees on military in-
stallations and war plants under specified circumstances.)

Conclusion

In light of the foregoing, we conclude that, unless one of the ex-
ceptions outlined above applies, the Deputy Secretary of State, the
Under Secretaries, and the Counselor may not be authorized under
31 U.S.C. § 1344(b) to use Government vehicles or drivers for trans-
portation between their homes and places of employment, nor may
any other official or employee of the Departments of State and De-
fense (other than the Secretaries of those two Departments, and
the Secretaries of the Army, Navy, and Air Force) be so authorized
under that subsection, unless that person has been properly ap-
pointed (or has succeeded) to be the head of a foreign diplomatic,
consular, or other Foreign Service post as an ambassador, minister,
charge d’affaires, or another similar principal diplomatic or consul-
ar official.

[B-207694]

Compensation—Overtime—Early Reporting and Delayed
Departure—Lunch Period, etc. Setoff

Lunch breaks provided officers of Library of Congress Special Police Force may be
offset against preshift and postshift work which allegedly would be compensable
under Title 5 of the United States Code. Although officers are restricted to Library
premises and subject to call during lunch breaks, they are relieved from their posts
of duty. Moreover, the officers have not demonstrated that breaks have been sub-
stantially reduced by responding to calls. Baylor v. United States, 198 Ct. Cl. 331
(1972).

418-912 0 - 5 - : QL 3
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Compensation—OQvertime—Fair Labor Standards Act—Early
Reporting and/or Delayed Departure—Lunch Period, etc.
Setoff—Bona Fide Break Requirement

Lunch breaks provided officers of Library of Congress Special Police Force may be
offset against preshift and postshift work which allegedly would be compensable
under the Fair Labor Standards Act (FLSA), 29 U.S.C. 201 et seq. The Library of
Congress, authorized to administer FLSA with respect to its own employees, has
found that the lunch breaks are bona fide—although officers are required to remain
on duty and subject to call, they are relieved from their posts during lunch breaks
and the breaks have been interrupted infrequently. Since there is no evidence that
these findings are clearly erroneous, this Office will accept the Library’s determina-
tion that the breaks are bona fide.

Matter of: Edward L. Jackson, et al.—Setoff for Meal Periods
Under Title 5 and Fair Labor Standards Act, June 9, 1983:

Mr. Donald C. Curran, Acting Deputy Librarian of Congress, re-
quests a decision as to whether 81 former and current officers of
the Library of Congress Special Police Force are entitled to over-
time compensation for preshift and postshift duties under the pro-
visions of the Fair Labor Standards Act (FLSA), 29 U.S.C. § 201 et
seq. (1976), and the Federal Employees Pay Act of 1945, as amend-
ed, 5 US.C. § 5542 (1976).

Specifically, the issue for determination is whether the officers
regularly have been afforded duty-free lunch breaks which would
serve to offset allegedly compensable periods of preshift and post-
shift work. For the reasons stated below, we hold that lunch breaks
provided the officers do not constitute compensable hours of work
within the meaning of either overtime law, and, therefore, such
breaks may offset compensable periods of preshift and postshift
duty.

At the outset, the Library acknowledges that members of the
Special Police Force are covered by FLSA. Generally, in cases in-
volving claims for overtime compensation under FLSA, we request
a report from the agency responsible for administering FLSA with
respect to the affected Federal employees. See, for example, Guards
at Rocky Mountain Arsenal, 60 Comp. Gen. 523 (1981). Under the
provisions of 29 U.S.C. § 204(f), the Secretary of Labor is authorized
to enter into an agreement with the Librarian of Congress for en-
forcement of FLSA with respect to employees of the Library. Sec-
tion 10d.01 of the Department of Labor Field Operations Handbook
(August 30, 1976) states that an agreement is now in effect which
provides that the Library will investigate its employees’ complaints
under FLSA. Thus, the Library is placed in the dual position of de-
fending its interests as an employing agency, and, at the same
time, providing our Office with an objective statement of the facts
and circumstances surrounding the officers’ claims. We have held
that we will not disturb the findings of fact issued by the agency
responsible for administering FLSA with respect to the affected
employees unless the findings are clearly erroneous; the burden of
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proof lies with the party challenging the findings. Paul Spurr, 60
Comp. Gen. 354 (1981).

BACKGROUND

The claimants, represented by Officers Edward L. Jackson and
Banks T. Johnson, are employed by the Library as uniformed
guards and are required to work three 8-hour shifts, commencing
at T a.m., 3 p.m., and 11 p.m. As the basis for their claims for over-
time compensation under Title 5 and FLSA, they allege that they
are required to report at least 15 minutes before their scheduled
shifts to perform required preliminary activities, which include
changing into uniform, receiving assignments, attending an infor-
mal roll call and inspection, and proceeding from the control room
to their designated duty posts. Postshift activities allegedly consti-
tute the reverse of the preshift routine, taking approximately the
same amount of time to perform.

The administrative report sets forth findings of fact which con-
flict with the officers’ allegations regarding the duties they are re-
quired to perform before and after their shifts, and the amount of
time that is required to perform those duties. For example, the Li-
brary states that officers are not required to change into and out of
their uniforms on Library premises, and that the average time
spent performing preshift duties is 10 minutes. The Library, howev-
er, has chosen not to contest the officers’ assertion that they per-
form 30 minutes of compensable preshift and postshift work per
day. Rather, the Library contends that the officers have been pro-
vided duty-free lunch breaks which should offset periods of preshift
and postshift work. The question, therefore, is whether the officers
have been afforded duty-free meal periods which are not compensa-
ble hours of work and which would serve to offset periods of pre-
liminary and postliminary duty.

The Library reports that members of the Special Police Force
regularly are afforded a 30-minute lunch break, and, in this regard,
refers to provisions of the collective bargaining agreement between
the Library and the American Federation of State, County and Mu-
nicipal Employees, Local 2477, the bargaining representative of the
Special Police Force. Article XXI of the agreement, effective in
1981, provides as follows:

During the daily tour of duty, insofar as possible, consistent with operational re-
quirements, the employee will receive two rest breaks of twenty (20) minutes dura-
tion and a lunch period of thirty (30) minutes. The times of the rest breaks and
lunch period are to be determined by the watch supervisor, so as to least interfere
with building physical protection requirements. During the rest break and lunch
period, the employee is officially on duty and subject to all, unless otherwise sched-
uled.

The Library states that officers are relieved from their posts of
duty during lunch breaks, and that they are provided 10 minutes
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in addition to the 30-minute lunch period to permit them to walk
between their posts and the Library’s dining facilities.

Further, the Library reports that, although officers are officially
on duty and subject to call during their lunch breaks, interruptions
of breaks have been “so infrequent as to be nonexistent.” In sup-
port of this statement, the Library has submitted affidavits from
six watch supervisors, stating th