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Preface

This pamphlet is one in a series of monthly pamphlets which will be consolidat-
ed on an annual basis and entitled Decisions of the Comptroller General of the
United States. The annual volumes have been published since the establishment
of the General Accounting Office by the Budget and Accounting Act, 1921. Deci-
sions are rendered to heads of departments and establishments and to disburs-
ing and certifying officers pursuant to 31 U.S.C. 3529 (formerly 31 U.S.C. 74 and
82d). Decisions in connection with claims are issued in accordance with 31
U.S.C. 3702 (formerly 31 U.S.C. 71). In addition, decisions on the validity of con-
tract awards, pursuant to the Competition In Contracting Act (31 U.S.C.
3554(e)(2) (Supp. III) (1985), are rendered to interested parties.

The decisions included in this pamphlet are presented in full text. Criteria ap-
plied in selecting decisions for publication include whether the decision repre-
sents the first time certain issues are considered by the Comptroller General
when the issues are likely to be of widespread interest to the government or the
private sector, whether the decision modifies, clarifies, or overrules the findings
of prior published decisions, and whether the decision otherwise deals with a
significant issue of continuing interest on which there has been no published
decision for a period of years.

All decisions contained in this pamphlet are available in advance through the
circulation of individual decision copies. Each pamphlet includes an index-digest
and citation tables. The annual bound volume includes a cumulative index-
digest and citation tables.

To further assist in the research of matters coming within the jurisdiction of
the General Accounting Office, ten consolidated indexes to the published vol-
umes have been compiled to date, the first being entitled “Index to the Pub-
lished Decisions of the Accounting Officers of the United States, 1894-1929,” the
second and subsequent indexes being entitled “Index of the Published Decision
of the Comptroller” and “Index Digest—Published Decisions of the Comptroller
General of the United States,” respectively. The second volume covered the
period from July 1, 1929, through June 30, 1940. Subsequent volumes have been
published at five-year intervals, the commencing date being October 1 (since
1976) to correspond with the fiscal year of the federal government.
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Preface

]
Decisions appearing in this pamphlet and the annual bound volume should be
cited by volume, page number, and date, e.g., 64 Comp. Gen. 10 (1978). Decisions
of the Comptroller General that do not appear in the published pamphlets or
volumes should be cited by the appropriate file number and date, e.g., B-230777,
September 30, 1986.

Procurement law decisions issued since January 1, 1974 and Civilian Personnel
Law decisions, whether or not included in these pamphlets, are also available
from commercial computer timesharing services.

To further assist in research of Comptroller General decisions, the Office of the

General Counsel at the General Accounting Office maintains a telephone re-
search service at (202) 275-5028.
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August 1989

B-231018, August 2, 1989
Civilian Personnel

Compensation

B Overpayments

B B Erxror detection

B B H Debt collection

B EERE Waiver

Due to administrative error, an employee received a within-grade increase 1 year before it was ex-

pected. In the absence of any mitigating factors, we conclude that the employee knew or should
have known the correct waiting period, and we deny his request for waiver.

Matter of: Daniel J. Rendon—Waiver of Overpayment of Salary

This decision is in response to an appeal by Mr. Daniel J. Rendon, filed by his
attorney, Mr. Glenn A. Buries, from our Claims Group settlement which denied
his request for waiver of an overpayment of compensation in the gross amount
of $946.67 under the provisions of 5 U.S.C. § 5584 (1982 and Supp. IV 1986).! For
the following reasons, we affirm our Claims Group’s action and deny his re-
quest.

Background

Mr. Rendon, an aircraft mechanic with the National Aeronautics and Space Ad-
ministration (NASA), was promoted on August 10, 1980, from aircraft worker,
WG-8, step 3, to a research aircraft mechanic, WG-10, step 2. Under the provi-
sions of 5 U.S.C. § 5343(e)(2) (1982), he was not eligible for a within-grade in-
crease until completion of a 78-week waiting period on February 7, 1982. Howev-
er, due to an administrative error, he received a within-grade increase on Feb-
ruary 7, 1981, and was overpaid at the WG-10, step 3 rate for 1 year in the
amount of $946.67. The error was subsequently discovered and Mr. Rendon has
paid back to NASA the proper amount due.

Mr. Rendon contends that our Claims Group erred by failing to consider his po-
sition, experience, knowledge and service history in denying his waiver request.
He also notes that the NASA Inspector General’s Report found that there was
no fault on his part in its review of the case. The report from the NASA Admin-
istrator recommends against waiver on the grounds that Mr. Rendon should

1 Z-2880543, Oct. 14, 1987.
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have known the applicable periods for within-grade increases since he previous-
ly served such a waiting period in a lower grade level.

Opinion

The Comptroller General is authorized by 5 U.S.C. § 5584 (1982 and Supp. IV
1986) to waive claims for overpayments of compensation and allowances if col-
lection would be against equity and good conscience and not in the best inter-
ests of the United States. Such authority may not be exercised if there is an
indication of fraud, misrepresentation, fault, or lack of good faith on the part of
the employee or any other person having an interest in obtaining a waiver of
the claim. Since there is no indication of fraud, misrepresentation, or lack of
good faith on the part of the employee in this case, our decision on the issue of
waiver depends on whether Mr. Rendon is found to be at fault.

We consider “fault” to exist if, in light of all the circumstances, it is determined
that the individual concerned knew or should have known that an error existed,
but failed to take action to have it corrected. Frederick D. Crawford, 62 Comp.
Gen. 608 (1983); 4 C.F.R. § 91.5 (1988). In this connection, we have long held that
if an employee has records which, if reviewed, would indicate an overpayment,
and the employee fails to review such documents for accuracy or otherwise fails
to take corrective action, then the employee is not without fault and waiver will
be denied. See Herbert H. Frye, B-195472, Feb. 1, 1980; L. Mitchell Dick,
B-192283, Nov. 15, 1978.

Furthermore, employees generally are expected to be aware of the waiting peri-
ods between within-grade or “step” increases and to make inquiry about an in-
crease not in accord with those waiting periods. Dominick A. Galante, B-198570,
Nov. 19, 1980; Frye, supra;, Dick, supra. In this case, Mr. Rendon received the
official notice of his within-grade increase, and we believe that, based on his
prior experience, he should have known the proper waiting period for within-
grade increases. Therefore, we conclude that Mr. Rendon is not without fault in
this overpayment.

In his submission, Mr. Rendon relies on Joyce G. Cook, B-222383, Oct. 10, 1986,
for the proposition that an employee is generally not expected to have any spe-
cialized knowledge of the payroll system. Cook involved an employee who im-
properly received two promotions within 1 year. In that case we found that the
desk audit of the employee’s position and ambiguous notations on her personnel
documents caused her to reasonably conclude that she was entitled to her pro-
motion. No similar mitigating factors are present in Mr. Rendon’s case.

Mr. Rendon also relies on Michael A. Uhorchak, B-223381, Apr. 28, 1987, in
which an employee with 10 years of federal government service was granted a
waiver. However, in Uhorchak we waived an overpayment of pay retention
where the employee was erroneously informed by agency officials that he was
entitled to “saved pay” and was not counseled as to the financial consequences
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of his voluntarily requesting a reduction in grade. We believe our decision in
Uhorchak, supra, is clearly distinguishable on its facts from Mr. Rendon’s case.

Accordingly, we sustain the action of our Claims Group, and we deny Mr. Ren-
don’s request for waiver.

B-235352, August 2, 1989
Procurement

Small Purchase Method
M Quotations
H W Late submission

Where request for quotations issued under small purchase procedures did not contain a late quota-
tions provision but substantial activity had transpired in evaluating quotations prior to the buyer’s
receipt of the protester’s late quotation, the contracting agency was not required to consider the late
quotation.

Matter of: Adrian Supply Co.

Adrian Supply Co. protests the Defense Electronics Supply Center’s (DESC) re-
jection of its quotation as late under request for quotations (RFQ) No.
DLA900-89-T-HO057 for the Resistor Assortment.!

We deny the protest.

The RFQ was issued under small purchase procedures on January 30, 1989,
without a late quotations clause. Quotations were due on February 20, a federal
holiday. On February 22, 2 days after the due date for quotes, the DESC buyer
initiated the award process by evaluating the two quotations she had received
in response to the RFQ and forwarding DESC Form 800 (a form used for prepar-
ing the actual purchase order) to the contracting officer for approval. The buyer
had not yet received a quotation from Adrian at that time. Since both of the
quotations received were competitive and the procurement history revealed that
the quotations were comparable to the previous award prices for this item, the
contracting officer concurred, on February 22, with the buyer’s decision to issue
a purchase order to the firm which had submitted the lower quotation, White-
head. The purchase order was issued to Whitehead on March 2. On April 19,
Adrian was notified that its quotation had not been received by the buyer in
time for consideration for award. Adrian then protested DESC’s failure to con-
sider its quote to our Office.

Adrian claims that DESC’s determination that its quotation was late, based on
the buyer’s receipt of it after she had prepared an award form rather than
DESC’s mailroom’s receipt of it 1 day prior to the evaluation of quotations, is
arbitrary and constitutes a deliberate effort on the part of DESC to disqualify
timely offerors.

! The Resistor Assortment is a cabinet with 900 carbon composition resistors with 160 different resistance values.
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The record reflects that DESC processes and awards approximately 140,000
small purchases per year, or more than 500 small purchases each working day.
In order to handle this volume of purchases, DESC uses a computerized system
to generate and maintain vendors lists for a multitude of items, as well as for
issuing the initial RFQs and resulting purchase orders. DESC reports that there
are a number of stages in each procurement, many of which are handled by
clerical employees located in different sections of the purchasing activity, as
well as by the buyer and the contracting officer. While Adrian’s quotation was
received in the mailroom on February 21, DESC reports that the quotation was
not delivered to the buyer until February 22. By the time DESC’s buyer re-
ceived Adrian’s quotation, the buyer had already examined the quotations she
had received earlier, determined that Whitehead should receive award, and for-
warded the DESC Form 800 to the contracting officer for approval. DESC points
out that the envelope containing Adrian’s quotation bears the buyer's hand-
written notation of the purchase order assigned to the RFQ. According to DESC,
the buyer would normally have marked the envelope in that manner to indicate
that evaluation and award preparation had already begun prior to the buyer’s
receipt of Adrian’s quotation.

We have consistently held that language requesting quotations by a certain day
cannot be construed as establishing a firm closing date for the receipt of quota-
tions, absent a late quotations provision expressly providing that quotations
must be received by that date to be considered. Instruments & Controls Serv.
Co., 65 Comp. Gen. 685 (1986), 86-2 CPD { 16. Rather, under those circumstances
the contracting agency has merely indicated to offerors when the award is an-
ticipated to be made, and therefore should consider any quotations received
prior to award if no substantial activity has transpired in evaluating quotations.
See CMI Corp., B-211426, Oct. 12, 1983, 83-2 CPD { 453.

Here, we find that DESC was not required to consider Adrian’s quotation. The
buyer had already begun the award process by the time she actually received
Adrian’s quotation. Specifically, the buyer had examined the quotations already
received, prepared an abstract, decided that a purchase order should be issued
to Whitehead, and forwarded DESC Form 800 to the contracting officer for ap-
proval. In our view, substantial activity in evaluating offers and processing
award had already occurred before the buyer was even aware that a quotation
had been submitted by Adrian; as a result DESC was not required to consider
Adrian’s quotation. See CMI Corp., B-211426, supra.

Moreover, because DESC has so many small purchases to process on any given
day, we believe it would be unnecessarily burdensome to require DESC buyers
to retrieve procurement files that are already in the process of being awarded
and to reconsider their award decisions whenever a quotation is received after
the award process has been initiated. In our view, the general need for orderly
and expeditious fulfillment of the agency’s requirements precludes disturbing a
small purchase award under the circumstances, absent a showing of a conscious
or deliberate attempt by agency personnel to prevent selection of an offeror. See
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R.E. White & Assocs., Inc., B-205489, Apr. 1, 1982, 82-1 CPD { 294. No such
showing has been made here.

Adrian argues that DESC should be required to consider its quotation since it
was received in DESC’s mailroom on February 21, the date the buyer began
processing the award; any delay in delivering the quotation to the buyer at that
point, Adrian contends, was due to the agency’s actions, not its own.

The RFQ specifically notified potential vendors that their quotations were due
by February 20 and that failure to submit a quotation by that date “may result
in your quotation not being considered for award.” We believe this language
clearly warned vendors of the potential consequence of submitting a quotation
after the due date. Further, we have consistently held that an offeror bears the
responsibility for ensuring that its offer is received in time to be considered for
award. See General Atomic Co., B~202165, May 27, 1981, 81-1 CPD [ 415.

Here, Adrian waited until less than a week before the due date to mail its quo-
tation. In addition, Adrian did not request that DESC either extend the due
date beyond the holiday or inform the agency that its quotation had been
mailed. Moreover, in view of the volume of mail handled by DESC’s mailroom,
we do not find unreasonable the 1-day delay between receipt of Adrian’s quota-
tion in the mailroom and delivery to the buyer. In these circumstances, we
think that Adrian must bear the primary responsibility for receipt of its quota-
tion by the buyer after substantial activity toward award had been accom-
plished.

Adrian also argues that DESC’s procedure unfairly favors local vendors who can
hand deliver quotations to the buyer, thus avoiding the delay attendant to deliv-
ery between the agency’s mailroom and the buyer. As a preliminary matter, we
note that out-of-town vendors like Adrian can use overnight messenger delivery
services to accomplish hand delivery of quotations to the same extent as local
vendors. Moreover, we see no basis to require the agency to delay processing the
large number of awards made daily simply to accommodate different vendors’
particular circumstances.

The protest is denied.

B-232619.3, August 3, 1989
Procurement

Competitive Negotiation

R Offers

H H Evaluation errors

B H N Evaluation criteria

M B H B Application

Where technical evaluation scheme in request for proposals sets forth prior experience and perform-

ance under prior contracts as an evaluation factor and awardee referenced in its proposal its per-
formance under a major, ongoing contract with the contracting agency, reevaluation of proposals—
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undertaken after prior protest against award was sustained—was unreasonable where the agency
ignored the problems encountered by the awardee in performing the contract since issuance of the
prior decision sustaining the protest.

Matter of: G. Marine Diesel

G. Marine Diesel (GMD) protests the determination by the Naval Sea Systems
Command (NAVSEA) that the proposal submitted by the Pennsylvania Ship-
building Company (PSC) under request for proposals (RFP) No.
N00024-88-R-8502, for the overhaul and repair of three ammunition supply
ships, was the proposal most advantageous to the government and that an earli-
er award to PSC thus should remain in place. This determination was made
after a reevaluation of proposals undertaken pursuant to our decision in G.
Marine Diesel; Phillyship, B-232619, B-232619.2, Jan. 27, 1989, 89-1 CPD { 90,
in which we held that NAVSEA had not properly evaluated PSC before award-
ing that firm a contract.

We sustain the protest, but deny GMD’s request that we recommend termina-
tion of PSC’s contract. Instead, we recommend that the Navy not exercise any
options under PSC’s contract, and we find GMD entitled to recover both its pro-
posal preparation costs and the costs of filing and pursuing the protest.

Background/Prior Decision

The solicitation listed the primary criteria for the evaluation of proposals, in
descending order of importance, (1) management capability, (2) technical ap-
proach, (3) cost, including probable cost to the government, cost realism and
supporting cost data, and (4) resource availability. Prior experience and past
performance were subcriteria under all but the cost criterion. Cost was listed as
only the third most important criterion, but the actual importance of cost in the
evaluation scheme was increased by the listing of cost control and avoidance as
a subcriterion under each of the other three primary criteria. Under NAVSEA’s
undisclosed evaluation plan, offerors could receive up to 1,650 points for cost
considerations, approximately 33 percent of the 5,000 total available award
points.

In its evaluation of best and final offers (BAFQO), NAVSEA questioned several
aspects of PSC’s cost proposal. The agency gave PSC the lowest cost realism
score of any offeror, and a lower score for supporting cost data than either GMD
or Phillyship, the third of four offerors. In particular, the agency concluded that
PSC had not complied with the solicitation requirement for a cost breakdown
that clearly traced the cost of-each work item through the appropriate subtotals
to the total of proposed costs. Furthermore, while PSC proposed the lowest cost
($69,044,298) of any offeror, NAVSEA found the probable cost of award to PSC
($71,912,464) to be only the second lowest, lower than GMD ($74,876,867), but
higher than Phillyship ($66,963,416).

Notwithstanding its concerns with respect to PSC's cost proposal, however,
NAVSEA determined that PSC’s overall proposal was most advantageous to the
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government. The agency found that the proposal offered significant strengths in
the areas of organizational approach, advance planning, planning and engineer-
ing manpower, prior technical and management experience, experience in pro-
viding necessary resources, and available facilities. In this regard, PSC received
532 of 625 evaluation points available under the experience and performance
subcriteria, GMD received 423 points, and Phillyship received 352 points. As a
result, PSC received a higher score overall (3,709 points) than either GMD (3,421
points) or Phillyship (3,407 points). Based upon this evaluation, NAVSEA made
award to PSC on September 7, 1988.

After GMD and Phillyship protested the award, we reviewed the evaluation of
proposals and found it inconsistent with the stated evaluation criteria and other
requirements of the solicitation. In this regard, the RFP required offerors to
summarize any prior experience and performance relevant to their ability to
manage, control and perform the required overhaul and repair work and, in ad-
dition, to provide detailed information concerning manning, change orders, defi-
ciency reports, and delays for each Navy contract completed during the last
year and the last five Navy contracts over $3 million. The record indicates that
in late 1987 PSC informed NAVSEA that it was experiencing financial difficul-
ty, due to significant cost increases, in performing a fixed-price incentive con-
tract with NAVSEA for the construction of four (two base and two option) fleet
oilers; as a result, the cost of completion was expected to exceed both the target
and ceiling prices. Concerned that PSC would be unable to continue operation
and might file for protection under the bankruptcy statutes, NAVSEA suggest-
ed, and PSC agreed to the transfer of the two option ships to another builder;
the assignment was effected after the closing date for submission of initial pro-
posals under this solicitation, but prior to the receipt of BAFOs on July 20,
1988. While PSC cited the fleet oiler contract as relevant to consideration of its
management and technical experience and the experience of its key personnel
and noted that the contract was ongoing, the firm did not describe its perform-
ance under the prior contract and, specifically, did not discuss the serious finan-
cial performance problems it had encountered.

Nevertheless, given (1) the solicitation’s emphasis on management capability,
cost control and avoidance, and prior experience; (2) the relevance to these con-
siderations of recent performance under a substantial, cost-type contract for re-
lated services; and (3) PSC’s reference to, and the agency’s familiarity with, the
contract, we concluded in our decision that NAVSEA was required to consider
in its technical evaluation PSC’s performance under the fleet oiler contract, but
apparently had failed to consider PSC’s financial difficulties under that contract
in rating the firm under the several evaluation categories that concerned prior
performance. On the contrary, the record showed that agency evaluators had
concluded without apparent reservation that PSC’s management and technical
experience represented a strength. In addition, we found that the agency had
failed to score evaluated probable cost in accordance with the solicitation; this
improper scoring accounted for 102 of PSC’s 288-point scoring advantage rela-
tive to GMD. G. Marine Diesel; Phillyship, B-232619, B-232619.2, supra.
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In considering the effect of these evaluation deficiencies, we took into consider-
ation not only the fact that the prior experience subcriteria accounted for 625
(of the 5,000 total available) points, but also that PSC's fleet oiler experience
could have additional relevance to an evaluation of the likely effectiveness of
PSC’s proposed approach to planning, management, and cost control and avoid-
ance, and to an evaluation of the credentials of some key employees. Since we
were unable to predict the scoring impact of the agency’s failure to consider
PSC’s prior contract difficulties, and in view of PSC’s remaining narrow,
186-point scoring advantage after recalculation of the probable cost scoring, we
were unable to conclude that the source selection decision was a reasonable one.
We therefore sustained GMD’s protest and recommended that the agency re-
evaluate PSC’s proposal with reference to the firm’s fleet oiler contract experi-
ence,

Reevaluation

NAVSEA reports that after receiving our decision it reconvened the Contract
Award Review Panel (CARP) to reevaluate PSC’s performance experience,
taking into account the financial performance problems encountered under the
fleet oiler contract, as described in an agency memorandum provided to the
panel. Although this reevaluation identified certain unspecified “weaknesses
and risks,” resulting in a 115-point reduction in PSC’s technical score for the
experience and performance subcriteria, the CARP nevertheless concluded that
these weaknesses and risks would not significantly impact PSC’s ability to suc-
cessfully perform the contract and, furthermore, determined that PSC’s propos-
al remained technically superior overall. Since PSC’s total revised score (3,551
points) remained 71 points higher than GMD’s (3,480 points), and PSC's proba-
ble cost was evaluated as nearly $3 million less, the CARP advised the cogni-
zant agency Acquisition Manager on February 2, 1989, that PSC’s proposal re-
mained the one most advantageous to the government.

NAVSEA also reports, however, that after conclusion of the reevaluation by the
CARP, the Acquisition Manager became aware of additional information con-
cerning the continuing financial performance problems PSC had been encoun-
tering under the fleet oiler contract since issuance of our prior decision on Jan-
uary 27. According to the agency, while the Acquisition Manager determined
that “this information was not relevant to the reevaluation,” and that PSC’s
proposal therefore remained the one most advantageous to the government, he
nevertheless concluded that the additional information was relevant to whether
the options under the protested contract should be exercised. As a result, the
Acquisition Manager and the contracting officer determined on March 24 to
affirm the original award to PSC, but not to exercise any options under PSC'’s
ammunition ship contract unless PSC’s performance under the fleet oiler con-
tract improved. Moreover, NAVSEA informs us that, subsequent to the March
24 determination, and prior to the agency filing its report on this protest on
May 12, the Acquisition Manager undertook a further review of “PSC’s contin-
ued poor financial performance on ship repair and new construction work in
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PSC’s yard” and that, as a result, the agency has determined not to exercise
any options under the ammunition ship contract, and instead will compete all
remaining program requirements.

Allegations

In its protest, GMD questions whether the agency conducted a thorough re-
evaluation, taking full account of the effect that PSC’s fleet oiler performance
problems would have on PSC’s capacity to perform the ammunition ship con-
tract. GMD challenges NAVSEA’s account that the contracting officials here
learned of significant, additional information concerning PSC’s performance
under the fleet oiler contract only after the CARP had finished its reevaluation;
according to the protester, the extent of PSC’s performance problems already
was apparent prior to award of the contract in September 1988, let alone at the
time of the reevaluation.

Analysis

We find that although NAVSEA was required under the solicitation evaluation
scheme to consider in its technical evaluation PSC’s performance under the
fleet oiler contract, the agency, by its own account, failed to take into consider-
ation the full extent of PSC’s known, unsatisfactory financial performance when
conducting the reevaluation. Again, according to NAVSEA, the Acquisition
Manager and the contracting officer, who was designated the source selection
official in the source selection plan, became aware of continuing deficiencies in
PSC’s performance, beyond those considered by the CARP, prior to the March
24 determination to reaffirm the award to PSC. The agency apparently consid-
ered this information concerning PSC’s performance to be sufficiently serious
that it called into question PSC’s ability to perform; where the CARP had con-
cluded that the weaknesses with respect to PSC’s experience would not signifi-
cantly impact PSC’s ability to successfully perform the ammunition ship con-
tract, the Acquisition Manager and the contracting officer determined that the
exercise of options for additional work was then inappropriate in view of PSC’s
performance problems. Essentially, then, the agency determined that PSC prop-
erly had been awarded the contract but, at the same time, that it was not suffi-
ciently qualified based on its prior performance for NAVSEA to even consider
awarding PSC the options. We find these determinations incongruous.

NAVSEA argues that the Acquisition Manager reasonably considered the infor-
mation on PSC’s recent performance to be irrelevant to the reevaluation. We
disagree. Federal Acquisition Regulation (FAR) § 1.602 requires contracting offi-
cers to safeguard the interests of the United States when entering into contrac-
tual relationships. We cannot conclude that it was in compliance with the man-
date of FAR § 1.602 and reasonable under the solicitation evaluation scheme for
the contracting officer, as the source selection official responsible for making
the ultimate determination as to the relative merits of the proposals, not to
take into consideration reasonably available information concerning PSC’s con-
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tinuing serious, financial performance problems under the fleet oiler contract, a
substantial cost-type contract for related services. The fact that this information
concerned PSC’s most recent performance under the fleet oiler contract only en-
hanced its relevance, see, generally, The Aeronetics Division of AAR Brooks &
Perkins, B-222516, B-222791, Aug. 5, 1986, 86-2 CPD { 151 (recent unsatisfac-
tory performance may call into question contractor’s ability to perform); it cer-
tainly does not excuse the failure to consider relevant, reasonably available in-
formation.

Further, in this regard, it is not apparent from the record why the agency
should not have already been aware of the significance of PSC’s ongoing per-
formance problems at the time of the reevaluation. Again, as early as late 1987,
NAVSEA learned of PSC’s serious financial performance problems, which ulti-
mately led, in June 1988, to the assignment of PSC’s contract for two of the
fleet oilers. Moreover, both the assignment and the evaluation under this solici-
tation of PSC’s fleet oiler performance subsequently became the subject of bid
protests. American Shipbuilding Co., 68 Comp. Gen. 53 (1988), 88-2 CPD { 454.
Presumably, therefore, NAVSEA continued to closely monitor PSC’s fleet oiler
performance; the agency’s realization that the performance continued to be un-
satisfactory was subsequently evidenced by the agency’s determination first to
reduce PSC’s score under the reevaluation by 115 points, and by its subsequent
determination not to exercise any options under the contract in question here.
Although NAVSEA claims that the determination to compete the remaining re-
quirements was based upon new, additional information received only after the
CARP completed its reevaluation, the agency has neither specifically described
the additional information nor explained how the essential character and sig-
nificance of PSC’s performance had changed and why the information in fact
was new.

In these circumstances, we conclude that the reevaluation was not reasonable,
and we sustain the protest on this basis.

Recommendation

The solicitation established as the base quantity of work essentially only the
preparation for the initial period of maintenance and repair of the USS Suriba-
chi, one of the three ammunition ships. The actual, initial maintenance and
repair of that ship, the two subsequent periods of maintenance and repair of
that ship, and the six periods of maintenance and repair of the two other ships
were only options and not part of the base quantity of work. NAVSEA advises
us that the initial maintenance and repair work on the USS Suribachi—that is,
the first option—is almost completed and that no further options have been ex-
ercised.

GMD requests that we recommend that PSC’s contract be terminated for the
convenience of the government and that award then be made to GMD as the
next highest ranked offeror (at 3,480 points). We decline to do so.
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NAVSEA has informed our Office that it has determined that it is in the best
interests of the government that the requirement be resolicited on the basis of
either fixed-price contracts for the overhaul and repair of individual ships or
under an otherwise restructured maintenance program. In this regard, the con-
tracting officer has broad discretion in deciding whether to cancel a solicitation,
and need only have a reasonable basis to do so, see Gradwell Co., B-230986, July
7, 1988, 88-2 CPD { 19; the need to revise the solicitation to be consistent with
the agency’s current needs may be a legitimate basis for cancellation. Telesyne-
tics Corp., B-228916.4, B-228916.5, Aug. 2, 1988, 88-2 CPD { 106.

In the circumstances, therefore, we conclude that termination of PSC’s contract
is not appropriate. Instead, we recommend that, as proposed by NAVSEA, no
further options be exercised and that the requirement instead be resolicited on
a basis consistent with the agency’s current needs. In addition, since the effect
of NAVSEA’s actions has been to unreasonably exclude GMD from competition,
we find GMD entitled to recover its proposal preparation costs. See, generally,
Data Preparation, Inc., B-233569, Mar. 24, 1989, 89-1 CPD 1 300. We also find
GMD to be entitled to the costs of filing and pursuing this protest. 4 C.F.R.
§ 21.6(d)(1) (1988); see Sanford & Sons Co., 67 Comp. Gen. 612 (1988), 88-2 CPD

1 266.

The protest is sustained.

e —
B-206273.2, August 4, 1989

Appropriations/Financial Management

Appropriation Availability
M Purpose availability

M B Necessary expenses rule
B B W Advertising

Due to the commercial nature of the commemorative coin program, GAO would not object to Treas-
ury’s use of coinage profit funds to host promotional functions and to give occasional coins at public
events. See B-206273, Sept. 2, 1983. GAO also would not object to the giving of coins as goodwill
gestures to customers whose orders have been mishandled. Based on our prior decisions, however,
GAO would object to the printing of business cards for sales representatives. See Comptroller Gener-
al decisions cited.

Matter of: Promotional and Business Expenditures in the Sale of
Commemorative Coins

The Treasurer of the United States has asked that we review the authority of
the United States Mint, Department of the Treasury, to use the Coinage Profit
Fund to pay certain promotional and business expenses related to the sale of
coins and medals to the public. The expenses are of four types—the hosting of
media events and receptions, the giving of occasional coins at public events for
promotional purposes, the giving of medals or coins to customers whose orders
have been mishandled, and the printing of business cards for sales representa-
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tives. For the following reasons, we have no objection to expenditures by the
United States Mint for media events and receptions, the occasional giving away
of coins for promotional purposes, and the giving away of inexpensive compli-
mentary coins or medals as goodwill gestures to customers whose orders have
been mishandled. However, we do object to expenditures on business cards for
sales representatives.

Background

The Mint produces coins and medals under the authority of 31 U.S.C. § 5111(a).
Prior to 1981, the Mint’s numismatic program was limited to the sale of proof
and uncirculated versions of its normal circulating coins to coin collectors on
the Mint’s mailing list. Since 1981, however, Congress has passed various com-
memorative coin acts, dramatically altering the mission of the Mint by direct-
ing the Treasury Department to perform the role of an entrepreneur in the
marketplace by mass marketing coins to the general public. As a marketer of
commemorative and bullion coins, Treasury competes directly with other coun-
tries with similar programs for a share of the market. The program has expand-
ed steadily to the point that coin sales in 1987 amounted to $1.8 billion, with
profits of $185 million. Under 31 U.S.C. § 5111(b), sales proceeds go into the
Coinage Profit Fund and are used to pay the expenses of coin production and
sale, with the balance going into the Treasury.

Discussion

We addressed a similar but more particularized request by the Mint in our deci-
sion, B-206273, September 2, 1983. There we concluded that the Mint could pay
promotional expenses in connection with marketing of coins if (1) they are
deemed necessary to fulfill the statutory responsibilities of the United States
Treasury, (2) a reasonable nexus exists between each expense and a marketing
benefit for the Coin Sales program, and (8) expenses are recovered from sales
proceeds.

The first two categories of expenses under discussion here are similar to those
we approved in B-206273, September 2, 1983. In that decision, we relied on the
commercial nature of the Coin Sales program as the basis to allow the promo-
tional expenditures as long as they met the above three tests. The Olympic
Commemorative Coin Act, Pub. L. No. 97-220, 96 Stat. 222 (1982), which we ana-
lyz