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PREANVBLE

These Uni form Rul es shall govern courts-martial presided
over by a mlitary judge. They are an Appendix to the Navy-
Marine Corps Trial Judiciary Standard Operating Procedures
Manual ( NAVMARTRI JUDACTI NST 5813. 4A) and supersede all rules
previ ously published as the Uniform Rules of Practice Before
Navy- Mari ne Corps Courts-Martial .

There may be local rules in each judicial circuit that
further inplenent these UniformRules. Local rules shall be
consistent with these Uniform Rul es.

Rule 1: APPLICABILITY

Rule 1.1: These Uniformrules apply to the trial of general
and special courts-martial in which the accused is a
nmenber of the naval service. The mlitary judge's
branch of service is irrelevant. Counsel, as
officers of the court, court reporters, clerks of
court, and bailiffs are expected to follow these and
| ocal rules.

Rule 1.2: Al parties to the court-martial will conply with
these UniformRules. 1In the case of nonconpliance
with these rules or local rules, or orders of the
court, the mlitary judge may, as appropriate, issue
an adnoni shnent on the record, issue appropriate
court orders, issue a report to a mlitary counsel's
commandi ng officer or officer-in-charge, or forward
i nformati on about the matter to a civilian or
mlitary counsel's bar. |In addition, the court may
forward a conplaint for processing in accordance
wth RC M 109, proceed with action for contenpt
under R C.M 809 and Article 48 of the Uniform Code
of Mlitary Justice, or fashion any other
appropri ate renedy.

Rul e 2: PURPOSE

Rul e 2: These UniformRules are intended to facilitate the
orderly admnistration of mlitary justice.
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Rule 3.1

Rul e 3. 2:

Rul e 4:

Rule 5.1

Rul e 5. 2:

Rul e 5. 3:

Rul e 3: CONSTRUCTI ON

These Uni form Rul es shall be construed to ensure
sinplicity, fairness, and efficiency in the tinmely
di sposition of courts-martial.

If any rule herein conflicts with case | aw, statute,
t he Manual for Courts-Martial, any constitutional
provi sion, or any service regulation, then that rule
shal | have no effect.

Rul e 4: REFERRED CHARGES

After the referral of charges, the trial counsel

shall provide the responsible judicial circuit with a
copy of those charges, along with the appropriate
conveni ng order, as soon as possible.

Rule 5: ClVILI AN COUNSEL

| f an accused retains civilian counsel, detail ed
def ense counsel shall furnish civilian counsel wth
a copy of all pertinent rules of court. Givilian
counsel shall cause to be served on the clerk of
court a witten notice of appearance. This notice
shall be in the formof a pleading and rmust contain
the follow ng: name of the accused, counsel's nane,
of fi ce address, tel ephone nunbers, and
jurisdiction(s) where the counsel is presently
admtted to practice. The filing of any pleading
relative to a case that contains the signature of
counsel constitutes notice of appearance of such
counsel

Det ai | ed defense counsel shall also informthe
civilian counsel of the rules in JAG NST 5803. 1C
(Professional Conduct of Attorneys Practicing Under
t he Cogni zance and Supervi sion of the Judge Advocate
Ceneral).

Once civilian counsel notifies the mlitary judge of
representation, he or she may not w thdraw from such
representation, after referral of charges, wthout
the perm ssion of the mlitary judge.
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Rule 6.1

Rul e 6. 2:

Rul e 7:

Rul e 6: DOCKETI NG

The circuit judge of each judicial circuit shal
establish and promul gate docketing procedures for
cases within his or her circuit. These procedures
shall contain features that ensure positive control
over the docketing of courts-martial.

The Gircuit MIlitary Judge shall, on a weekly basis,
cause the court docket to be published on Navy
Know edge On-line (NKO at https://wwa. nko. navy. ml.

EX PARTE COVMUNI CATI ONS WTH THE M LI TARY JUDGE

Rule 7.1

Rule 7. 2:

Rule 7. 3:

Rul e 8:

Ex parte conmunications with a mlitary judge
concerning a case that is pending before that
mlitary judge is prohibited, except for routine
adm nistrative matters and as ot herw se provi ded by
I aw.

Routine adm nistrative matters include, but are not
limted to, docketing and logistic matters (e.qg.

pl eas, forum and nunber of, or difficulty wth,

Wi tnesses that affect the tine, location, and | ength
of court sessions).

Mlitary judges may, at their discretion, conduct
critiques or offer suggestions regardi ng counsel s’
performance in courts-nmartial to inprove the

adm nistration of justice. At the discretion of the
mlitary judge, these sessions may be conducted ex
parte, with trial and/ or defense counsel, or in

gr oups.

Rul e 8: CONFERENCES

Conf erences between the mlitary judge and trial and
def ense counsel are authorized by R C M 802. The
presence of the accused is neither required nor

prohi bited. Conferences may be held before or
during trial. Such conferences shall not be used to
l[itigate or decide contested issues.
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Rule 9.1

Rul e 9. 2:

Rul e 10. 1:

Rul e 10. 2:

Rul e 10. 3:

Rul e 10. 4:

Rul e 9: DI SCOVERY

Counsel shall pronptly conply with mlitary |aw
regardi ng discovery. Counsel shall not nake a
frivol ous discovery request or fail to nake a
diligent effort to conply with a | egal and proper
di scovery request by an opposing party.

Not wi t hst andi ng "open di scovery” in the mlitary,

di scovery requests should be as specific as possible
to avoid m sunderstanding and to assist in obtaining
the desired information in a tinmely fashion.

Rul e 10: MOTI ONS

As early as possible, counsel will advise the
mlitary judge and opposi ng counsel of the general
nature of any notions, along with applicable
citations.

When necessary and not ot herw se prohibited by the
mlitary judge, notions and other docunents may be
filed with the court and served on opposi ng counsel
by facsimle (fax) or electronic transm ssion.
Transmtting counsel will ensure that such docunents
are actually received. Moreover, whenever a
facsimle or electronic mail transmission is used to
communi cate with the court or wi th opposing counsel,
the original docunent or copy, as appropriate, shal
be mai ntained by the originator and nade available to
t he court upon request.

When essential findings are required on a notion,
the mlitary judge, whenever possible, shall enter
those findings on the record contenporaneously wth
the ruling.

If the mlitary judge rules adversely to the
government on a significant matter, and the
government is contenplating an appeal, the mlitary
judge shall state on the record the tine of the
ruling, the tinme the 72-hour period will run, and
how and where the governnment nmay provide the
mlitary judge with witten notice of appeal.
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Rul e

Rul e

Rul e

Rul e

Rul e

Rul e

Rul e

11.

11.

12:

13.

13.

13.

14.

Rul e 11: CONTI NUANCES

Conti nuance requests shall be nmade by witten notion
outside of court or, if presented during an Article
39(a) session, they may be oral. The notion shal
state the specific reason for the request and the
earliest possible trial date. Counsel nust be
prepared to fully justify each request for
cont i nuance.

If the accused is in pretrial confinenent, |ocal

rul es may provide that defense notions for

conti nuances and concurrences in government notions
for continuances shall be signed by the accused as
wel | as defense counsel.

Rule 12: SITUS

Subject to RC.M 504(d)(1), the mlitary judge
shal | designate the situs of the trial

Rule 13: COURTROOM SECURI TY

The presiding mlitary judge nmay prescribe rules in
any case to establish courtroomsecurity as deened
necessary.

Odinarily, the governnment is responsible for
ensuring that the courtroomfacility is in
conpliance with all applicable orders and directives
governing courtroom safety requirenents.

Not wi t hst andi ng such orders and directives, counsel
shall informthe mlitary judge whenever they
bel i eve extra precautions and/or security neasures
shoul d be i npl enent ed.

The wearing or carrying of weapons in the courtroom
i s prohibited, except when authorized by the
mlitary judge.

Rul e 14: UNI FORVS

The mlitary judge shall designate the proper
uniformand civilian attire to be worn by al
persons required to be present at trial. However,
when court is convened in a courtroomfacility or
non- operational setting, all parties, counsel, and
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Rul e 14. 2:

Rul e

Rul e

Rul e

Rul e

Rul e

14.

15.

15.

15.

15.

the court shall appear in the Uniformof the Day.
Uility uniforms and khaki's shall not be designated
as courtroomuniforns unless the court is convened
at sea or in an operational setting in the field.

The accused shall wear the insignia of grade and may
wear any decorations, enblens, or ribbons to which
entitled. The accused and defense counsel are
responsi bl e for ensuring that the accused is
properly attired; however, upon request, the
accused’ s commander shall render such assistance as
may be necessary to ensure that this task is
acconplished. 1In situations where the accused is in
pretrial confinenent, the Governnment is responsible
for ensuring the accused is in the appropriate
uniform Confinenment uniforns are not appropriate
courtroomattire.

Physical restraints shall not be inposed on the
accused or any w tness during open sessions of the
court-martial unless prescribed by the mlitary
judge. No accused or witness in open court shal
wear any tag or synbol that identifies himas being
i n custody.

Rul e 15: SPECTATORS

The mlitary judge is responsible for the control of
court-martial spectators and the courtroomin
general .

Spectators are encouraged to attend any sessions of
the court-martial, unless otherw se determ ned by
the mlitary judge. See R C.M 806.

Counsel shall ensure that the mlitary judge is
advised if there is a likelihood that any spectator
is to be called as a w tness.

Spectators are forbidden to denonstrate agreenent or
di sagreenent, either verbally or by non-verba
conduct (e.g. shaking or nodding of head), with
testinmony or other trial procedures. Spectators who
violate this rule may be excluded fromthe courtroom
or, in aggravated cases, held in contenpt. Counsel
are responsible for advising their clients, their
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Rul e

Rul e

Rul e

Rul e

Rul e

Rul e

16:

17:

18:

19.

19.

19.

1

2:

3:

w t nesses, and friends of the accused and counsel,
of the demeanor expected of them

Rul e 16: PUNCTUALI TY

Punctuality in all matters affecting the court is
required of all parties and reflects preparati on and
professionalism \Wen a party unavoidably is, or
wll be, late, or proceedings del ayed, the judge
will be notified as soon as possible and provided an
expl anat i on.

Rule 17: BAILIFF

If practicable, a bailiff shall ordinarily be present
at every court-martial. Trial counsel shall ensure
the bailiff is provided a copy of attachnment (1) and
is thoroughly briefed as to the bailiff’s

responsi bilities.

Rul e 18: GUARDS

When appropriate, a guard or guards shall be detailed
to ensure proper custody of the accused and to assi st
the court in preserving order and decorum

Rule 19: COURT REPORTERS

Trial counsel shall ensure that the court reporter
has been sworn.

Each time the court convenes or reconvenes, the
reporter shall note in the record the presence or
absence of the parties and the tinme at which the
court convenes or reconvenes. The court reporter
shall also note the tine at which recesses are taken
and the tinme of adjournnent.

Court reporters shall ensure that the nane and rank
of all mlitary parties to the trial and the nane
and address of civilian counsel are properly noted
in the record of trial.
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Rul e 20: ENTRY AND DEPARTURE OF M LI TARY JUDGE

Rul e 20: Al'l persons in the courtroom except the court
reporter, without regard to rank or grade, shal
rise when the mlitary judge enters or |eaves the
courtroom

Rul e 21: ENTRY AND DEPARTURE OF MEMBERS

Rul e 21: Al'l persons, other than the mlitary judge and court
reporter, shall rise when the nenbers enter and
| eave the courtroom

Rule 22: VO R DI RE

Rule 22.1: The mlitary judge determ nes the procedure for
conducting voir dire.

Rule 22.2: Prior to voir dire, both counsel will provide the
mlitary judge with a witten list of the full nane
and unit or city and state of residence of al
w tnesses. The list shall include w tnesses whose
testimony will be presented by stipulation.

Rul e 23: PROH BI TED | TEMS | N COURTROOM

Rul e 23.1: Eating, chewing gum or using tobacco products wll
not be permtted in the courtroom during open
sessions. \Wapons and objects that nay be used as
weapons, including potential exhibits, will not be
permtted in the courtroomw thout specific
authorization of the mlitary judge.

Rul e 23.2: Unless specifically authorized by the mlitary
j udge, and except for the equi pnent required by the
court reporter, no video or audi o recording devices
are permtted in the courtroom

Rule 23.3: Cellular or nobile tel ephones nust be swi tched off
while in the courtroomunl ess otherw se pernmtted by
the mlitary judge.

Rul e 24: COUNSEL DECORUM

Rule 24.1: Counsels' decorumin the courtroom shall be
conducive to a dignified judicial atnobsphere.
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Rul e

Rul e

Rul e

Rul e

Rul e

Rul e

Rul e

Rul e

Rul e

24.

24.

25.

25.

25.

26.

26.

26.

26.

Counsel shall stand when addressing the mlitary
j udge or nenbers and when exam ning a wtness,
unl ess otherw se authorized by the mlitary judge.

Unl ess specifically authorized by the mlitary
judge, only one counsel per side nay question a

W tness, address the court on a notion or issue, or
make opening statenents or closing argunents.

Rul e 25: COUNSEL CONDUCT

Counsel shall not, during trial, state or allude to
any matter that counsel has no reasonable basis to
believe is relevant to the case or that will not be
supported by adm ssi bl e evi dence.

Counsel shall not, during trial, assert any personal
knowl edge of the facts in issue, except when
testifying as a w tness.

Counsel, in presenting a matter to the court-
martial, shall disclose |legal authority in the
controlling jurisdiction known to counsel to be
directly contrary to his or her position and which
is not disclosed by opposing counsel.

Rul e 26: W TNESSES

Trial counsel shall swear each witness called to
testify and shall ensure that the mlitary w tness’
name, grade, and mlitary organization, or civilian
wi tness’ nane and city and state of residence are
announced in court and nade part of the record of
trial.

Counsel shall ensure that their w tnesses understand
t he physical arrangenents of the courtroom where

t hey should go, and how they shoul d conduct

t hensel ves.

Counsel shall ensure that their wi tnesses will be
i mredi ately avail able when called to testify.

Counsel shall question witnesses froma reasonabl e

di stance. Before approaching the w tness, counsel
shal |l obtain permi ssion of the mlitary judge.
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Rul e 27:

Rul e 28. 1:

Rul e 28. 2:

Rul e 28. 3:

Rul e 28. 4:

Rul e 29. 1:

Rul e 29. 2:

Counsel should not position thenselves so as to
bl ock the view of the mlitary judge or nenbers.

Rul e 27: OBJECTI ONS

Counsel shall succinctly state the nature and

basis of an objection. After the mlitary judge
rules on an objection, counsel may only nmake coment
or further argument with the express permni ssion of
the mlitary judge.

Rul e 28: STI PULATI ONS

|f a notion, or any other issue, involves only a

di spute between the parties as to the | aw or any
ultimate question of fact, and does not involve the
underlying facts, counsel should consider entering
into stipulations of fact or of testinony covering
t hose matters.

Stipulations should be in witing, whenever
practicable, and should be prepared prior to trial.
Oral stipulations should be read into the record and
agreed to by counsel and the accused.

Stipulations may be nmade for the limted purpose of
obtaining a ruling on a notion or other pleading.

Witten stipulations of fact shall be marked as a
trial exhibit and, in a nenbers trial, read to the
nmenbers. Stipulations of fact nay be taken into the
del i beration room by the nenbers. Witten
stipul ati ons of expected testinony shall be marked
as appellate exhibits and, in a nenbers trial, read
to the nmenbers. Stipulations of testinony may not
be taken into the deliberation room

Rul e 29: OFFERS OF PROOF

When offers of proof are expected to be presented on
notions or objections, counsel should inform
opposi ng counsel and attenpt to reach agreenent on
the content of the offer of proof before
present ati on.

Absent a stipulation, an offer of proof is not
evi dence upon which a finding of fact may be based.
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Rul e 30:

Rul e 31. 1:

Rul e 31. 2:

Rul e 31. 3:

Rul e 31. 4:

Rul e 32:

Rule 30: JUDI Cl AL NOTI CE

Counsel will advise the mlitary judge and opposi ng
counsel, as soon as possible and preferably before
trial, of any intended requests for judicial notice.

Rule 31: EXH BITS

Prosecution exhibits will be identified by Arabic
nunmerals. Defense exhibits will be identified by
capital letters. Appellate exhibits will be
identified by Roman nuneral s.

If an exhibit is not conmpatible for inclusion in the
record of trial, counsel shall prepare an
appropriate substitute for inclusion in the record
of trial.

Al'l audio recordings and those video recordings that
contain audi o portions shall be transcribed, prior
totrial, by the party offering such a recording
unl ess otherwi se permtted by the mlitary judge.

If a portion is inaudible, the transcript shall so
state. A copy of the transcript shall be served on
opposi ng counsel prior to trial in sufficient tine
to allow for ascertaining the accuracy of the
transcript. The recording or a copy thereof shal
be made avail abl e to opposi ng counsel upon request.
The transcript and recording shall be marked as
exhi bits.

For those circuits in which electronic nedia, or so-
called "smart courtroont technol ogy, has been
installed in some or all of the courtroons,
additional rules or protocols may be necessary for
the handling and presentati on of exhibits.
Attachnent 2 contains a proposed set of rules that
may be used in their entirety or nodified to
acconplish the circuit's needs.

Rul e 32: I NSTRUCTI ONS

Trial and defense counsel shall nake appropriate
recommendations as to specific instructions for the
mlitary judge to provide to the nenbers. Requests
for special instructions, nodifications to standard
instructions, or a summari zation of the evidence,
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Rul e

Rul e

Rul e

Rul e

Rul e

33. 1:

33. 2:

33. 3:

33. 4:

34:

shall be submitted in witing and in a tinely manner
to the mlitary judge and opposi hg counsel .

Rule 33: RECORD OF TRI AL

A conplete and accurate record of the proceedings is
needed to protect the rights of all parties. During
the course of the trial, counsel shall ensure that
uncommon nanes, places, and things are spelled out
on the record, that w tnesses respond verbally and
not by noddi ng or shaking their heads, and that
descriptions of size, distance, and |ocation are

cl ear and unanbi guous.

At the conclusion of the trial, defense counsel wll
i ndi cate whether civilian counsel or mlitary
counsel will exam ne the record, who will respond to
the staff judge advocate's recomendati ons, and who
will represent the accused in post-trial matters.
The accused may include such decisions in the
witten acknowl edgenent of appellate rights.

Whenever practicable, trial counsel shall read the
record of trial before it is submtted to the
mlitary judge for authentication and ensure that
the court reporter nakes any necessary corrections.

The trial counsel is responsible for ensuring that
the record of trial is prepared in a tinely and
accurate manner. The defense counsel shall also be
gi ven the opportunity to review the record of trial
before it is submtted to the Mlitary Judge for
aut henti cati on.

Rul e 34: DOCUMENT Sl ZE

Al docunents filed with the court shall be on 8.5
inch by 11 i nch paper.
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THE BAI LI FF S HANDBOCK

The trial is a visible procedure dedicated to the propositions
of equal justice under the |aw and protection of the comunity.
A trial should be conducted so as to conmand the respect of the
community it serves and to assure all that the lawis
functioning and will preserve order. Anything that distracts
fromrespect for the law and the authority of the court is to be
avoi ded.

The trial of a case should not be disturbed by small

adm nistrative matters. Every party to the trial should know
what is expected of them The mlitary judge and trial counse
recei ve the assistance of a bailiff who has been instructed as
to his or her responsibilities. The bailiff should be senior to
the accused. A bailiff is disqualified if he or she is, or has
been, in the sanme case, the accuser, a wtness, an investigating
of ficer, counsel, or has previously served as a nmenber of the
accused’'s court-martial. Trial counsel normally provides a
briefing as to the bailiff’'s responsibilities.

The bailiff should receive specific instructions as to duties
fromtrial counsel before and after each session of court.
While the court is in session, the bailiff is under the
supervision of the mlitary judge and will assist the mlitary
j udge and counsel in the conduct of an orderly trial. The
bailiff should be famliar with the |location of the principle
offices and facilities, such as the library, within the | aw
conpl ex.

DUTI ES OF THE BAI LI FF
Prior to Trial

1. The bailiff will report in the uniform designated by the
mlitary judge to trial counsel at |east 30 m nutes before the
begi nni ng of each day’ s proceedings. Thereafter, the bailiff
will report to the mlitary judge 15 mi nutes before the
reconveni ng of each of the day’s proceedi ngs.

2. The bailiff ensures that the courtroom spectator area and
del i beration roomfor court nmenbers are neat and orderly. He or
she will place the furniture in the proper arrangenent as
directed by the trial counsel or the court reporter.

Attachment 1 1 Appendix B



3. The bailiff, with assistance of trial counsel or the court
reporter will ensure that the mlitary judge has the desired
desk supplies and that the court nenbers have pencils and pads
of papers in their deliberation room

ENTRY AND DEPARTURE OF M LI TARY JUDGE

4. \Wen counsel for both sides, the accused, the reporter, and
if applicable, court nenbers, are present in the courtroom the

bailiff will notify the mlitary judge and escort the judge to
the courtroom Wen the bailiff enters the courtroomwth the
mlitary judge, he or she will announce: “All rise.” Wen the
mlitary judge announces a recess or adjournnent the bailiff
wi |l announce: “All rise.” |If need be, the bailiff wll

instruct the spectators to stand fast until the mlitary judge
has departed the courtroom The mlitary judge will advise the
bailiff of any departure fromthis procedure.

ENTRY OF COURT MEMBERS

5. \When the court nenbers enter the courtroom and when the
court nmenbers stand to be sworn, the bailiff will announce: *Al
rise” in a voice that can be heard by all, unless advised of
different procedure by the mlitary judge.

SPECTATORS AND MEMBERS OF THE NEWS MEDI A

6. Mlitary trials are usually open to the public. Spectators
and nmenbers of the news nmedia are welconme in the courtroomto
observe the trial proceedings, unless otherw se instructed by
the mlitary judge. The bailiff should see that they enter the
courtroom be seated, and |leave quietly while the court is in
sessi on.

7. As the |l aw does not permt picture taking or any type of
broadcasting in or fromthe courtroom The bailiff wll not
permt broadcasting-capabl e equi pnent to be taken into the
courtroom Any problens concerning this matter should be
brought to the attention of the trial counsel w thout del ay.

8. Courtroomrules do not permt spectators to eat, sleep
snoke, or engage in conversation while the court is in session.
The bailiff should quietly and diplomatically inform offenders
of these rules.
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9. Anyone tal king or making distracting noises in the areas
outside of or adjacent to the courtroomwhile court is in
session will be infornmed by the bailiff that a court is in
session and they can be heard in the courtroom

10. Rowdi ness and vi ol ence are not unknown in the courtroom
The bailiff nust be alert and prepared to take i medi ate steps
to suppress unruly behavior.

COURT MEMBERS - IN CLOSED SESS| ON

11. \When the court nenbers are in closed session, they are the
only ones permtted in the deliberation room Therefore, the
bailiff wll not enter that roomor permt anyone else to enter
during the cl osed session.

12. The bailiff is the only contact between the court nenbers
and the parties to the trial during the periods the court
menbers are deliberating. The bailiff will be available to the
court nmenbers outside their deliberation roomand i nmedi ately
notify counsel and the mlitary judge when the court nenbers are
ready for the court to be reopened.

13. If the bailiff is instructed to deliver any item or nessage
to the court nenbers in closed session, he nust first informthe
mlitary judge and obtain his or her approval.

M SCELLANEQUS DUTI ES DURI NG TRI AL

14. The bailiff will be prepared to furnish the follow ng
servi ces:

a. Summon the court nmenbers to the courtroomat the
begi nni ng of each session of court when directed to do so by the
mlitary judge or trial counsel.

b. Wile the court is in session, collect witten
guestions fromthe court nenbers upon the mlitary judge' s
request and hand themto the court reporter, the mlitary judge,
and counsel as instructed.

c. Summon wi tnesses to the courtroom when requested by
counsel

d. Wile the court is in session, deliver findings and

sentence worksheets to the president of the court when
instructed to do so.
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e. Deliver itens of evidence to the deliberation room if
instructed to do so by the mlitary judge, when the nenbers
retire to the deliberation room

f. Performadmnistrative errands during the trial as
requested by the mlitary judge or counsel.

THE BAI LI FF S RELATI ON
TO THE | SSUES AND PARTI ES OF THE TRI AL

The bailiff nmust remain neutral during the trial of a case. In

ot her words, the bailiff should not take the side of prosecution
or defense. The bailiff nust never participate in any

di scussion of the nmerits of the case and shoul d never attenpt to
predict the outconme of the trial. The bailiff nust not make any
comments on the performance of counsel or on the testinony of a

witness. The bailiff shall not reveal to nenbers the matters

di scussed during sessions of the trial held outside the presence
of the nmenbers.
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[DATE]

TECHNOLOGY SUPPLEMENT
[--------- ] JUDICIAL CIRCUIT RULESOF COURT
USE OF ELECTRONIC MEDIA

These rul es supplenent the Rules of Court, [--------- ]
Judicial Grcuit, to address the use of electronic nedia in
courts-martial .

1. Introduction. “Electronic nedia” is any form of graphic or
ot her data di splay, any inage, picture, noving inmge or picture,
sound, or any conbination of these nedia, which is presented to
a court-martial through an el ectronic device, such as an inage
proj ector, a speaker, a “speaker-phone” tel ephone, or a video
nmoni tor conbined with a conmputer, VCR, DVD or other electronic
medi a pl ayer, and includes video-tel econference transn ssions
and conputers enploying simlar software.

a. Properly used, electronic nedia can substantially
enhance the ability of the prosecution to fairly represent the
interests of the governnment and the defense to zeal ously
represent anyone accused of a crinme. Appropriate use
facilitates both the quality of representation and the
efficiency of courts-martial. As a result, the use of
el ectronic nedia inthe [--------- ] Grcuit is encouraged. At
the same tine, however, electronic nedia nust be acknow edged as
a powerful tool, the use of which nust be subject to procedura
rul es that encourage superl ative advocacy through technol ogy
while ensuring the dignity, efficiency, and fairness of courts-
martial .

b. For exanple, if used during opening statenents,
mat eri al di splayed nust satisfy RC M 913 (i.e., referencing
only evidence counsel expect to be offered, and in good faith
believe to be adm ssible, and a brief statenment of the issues
anticipated in the case). See RC M 913 (D scussion). Duri ng
trial, any material to be introduced into evidence and published
by el ectronic neans nust first be properly admtted under the
Mlitary Rules of Evidence. |If used during closing argunents,
any matter displayed electronically should either have been
admtted into evidence, or be a fair coment on the evidence
adm tted, such as an accurate summary of data or other simlar
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denonstrative aid. Utimately, use of electronic nmedia will be
subj ect to the objections of opposing counsel and will be within
the discretion of the judge to admt or exclude consistent with
applicable authority.

This supplenent to the [--------- ] Crcuit Rules of Court is to
be construed consistently with the Rules for Courts-
Martial, the Mlitary Rules of Evidence, applicable case
| aw, the Navy-Marine Corps Trial Judiciary Rules, and the
other [--------- ] Grcuit Rules of Court.

2. Pre-Trial Requirenents. This rule is a rule of notice and,
if required by the judge in the interests of justice, of
disclosure. It is not a rule of discovery and it does not
provi de any substantive rights to either the prosecution or to
the defense to obtain the content of any el ectronic nedia not
ot herwi se subject to the rul es governing discovery.

a. Not i ce.

(1) Prior to Docketing. To ensure facilities
(1.e., a properly equi pped courtroon) and equi pnent are
avai l abl e (e.g., where portabl e equi prment is needed), counse
shall provide notice of the intent to use electronic nedia via
[ docketing] nmeno at the tine counsel request a trial date. The
[ docketing] meno shall be addressed to the opposing counsel,
[and] the judge, [and the Court Cerk,] and it shall describe
generally the technol ogy and purpose desired for use (e.g.,
el ectronic nmedia to display evidence, the presentation of renote
live testinony, or otherwise to bring matters before the court-
martial). No further elaboration is necessary in the
[ docketing] neno.

(2) After Docketing. |If a case has already been
docketed for trial when counsel determ ne use of electronic
media i s necessary or desired, [notice] [an anmended docketing
meno] rmust i mrediately be filed with opposing counsel and the
court [including the derk]. Counsel are cautioned that del ay
in submtting notice to the court could result in facilities or
equi pnent, including renote access to w tnesses, being
unavai |l abl e.

b. Judge Al one Cases.
(1) In guilty plea cases before a mlitary judge

al one, use of electronic nedia shall be discussed with the judge
at a conference under R C.M 802 sufficiently in advance of
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trial to resolve logistics and other issues related to the use
of electronic media, such as whether it consists of classified
or contraband materi al .

(2) In cases contested before a mlitary judge
alone, in mxed plea cases where the electronic nedia relates to
a plea of not guilty, in conditional guilty plea cases, or in
the disposition of guilty pleas (mlitary judge or nenbers for
sentencing) with the perm ssion of the judge, counsel should
foll ow the procedures for notice and disclosure in a contested
nmenbers case.

c. Contested Menbers Cases.

(1) Notice. Unless previously provided by
[ docketing] meno, notice of intent to use electronic nedia nust
be provided to opposing counsel and to the presiding mlitary
judge at arraignnent. Notice shall describe generally the
t echnol ogy and purpose desired for use of electronic nedia (such

as ExhibitONE® or simlar technology to display evidence, the
presentation of renote |ive testinony, or otherwise to bring
facts before the court-nmartial) and the notice shall indicate
whet her any exhibit is classified or of a contraband nature,
such as pornography. No further elaboration is necessary at
arraignment. Failure to provide notice at arraignnent risks
unavail ability of needed facilities, equipnent, or access to
renote witnesses. Pretrial notice is not required for the use
of electronic nedia for inpeachnment or in rebuttal; however, if
noti ce of such an intention is not provided, counsel risk
unavail ability of necessary facilities, equipnment, or access to
renmote wtnesses unl ess al ready approved.

(2) Disclosure.

A. Were either party has provided notice of
an intent to use electronic nmedia, counsel should discuss the
proposed use with the judge at a conference under R C.M 802.
The judge shall, by entry of a Case Managenent Order (CMO) or
ot herwi se, set the date on which disclosure, if any, of
el ectronic media to the court or to opposing counsel is
requi red. The judge may provide different disclosure dates in
the CMO for different uses of electronic nedia and may direct
descriptions or sunmmari es of electronic nmedia be disclosed in
lieu of a copy in order to protect the value of the
presentation. For exanple, the nature and origin of material to
be introduced into evidence and published via electronic nedia
may be required to be disclosed, if necessary, sufficiently in
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advance of trial to dispose of any objections or to provide any
needed saf eguards, such as for the use of contraband or
classified information.

B. Wiere electronic nedia are intended for
use in opening statenent or closing argunent, proponent counse
shal | discuss such use with the judge at an R C. M 802
conference. Counsel are cautioned that such use of electronic
medi a must conply with the Rules for Courts-Martial, Mlitary
Rul es of Evidence, and case | aw applicable to opening statenents
and closing argunents. Counsel are highly encouraged to
di scl ose the content of such electronic nedia to opposing
counsel. In addition, counsel should submt any nedia intended
for use in opening statenent or closing argunment to their
supervi sory counsel for review prior to use. Disclosing the
contents to supervisory counsel and to opposing counsel wll
hel p ensure such use of electronic nedia is properly within the
governing rules and will minimze the potential for objections
that would interrupt the presentation of counsel and require an
Article 39(a), UCM], session at a critical point in the
presentation of the proponent’s case. As a precondition to
using electronic nmedia in opening statenments or closing
argunments, the judge may require disclosure of the nature of the
presentation, or the contents thereof, to the judge and opposi ng
counsel, if necessary in the interests of justice. Ordering
di scl osure of contents should ordinarily occur only so far in
advance as is necessary to resolve any issue, giving the utnost
consideration to protecting the value of the presentation from
premat ure di scl osure.

d. Motions. The content of electronic nedia proposed for
use by either side during their respective cases in chief my be
made the subject of a pretrial notion in |limne by either
counsel. Such a notion should be disposed of in accordance with
the ternms of the CMO setting the date for submi ssion and hearing
of pre-trial notions. Objections to electronic nedia that are
not readily susceptible of resolution as a pre-trial natter,
such as an objection to opening statenents, refreshed
recol l ection, inpeachnment, rebuttal, or closing argunent, may be
di sposed of in the discretion of the judge.

e. Renote |live testinony.

(1) Renpte live testinony includes, but is not
limted to, testinony by video-tel econference, closed circuit
tel evision, tel ephone, or other simlar technology. To use
renote |ive testinony, counsel nust provide notice to opposing
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counsel and to the judge, using the docket or other notice
procedures set forth in paragraph 2.a., b. or c. above.

(2) I'n a contested case, counsel requesting the
use of renote live testinony during their case-in-chief nust
submt a witten notion, at the tine required by the applicable
CMO, requesting such renote live testinony and setting out the
justification therefor, pursuant to the governing case |aw and
Rules for Court-Martial. See R C. M 914A (and 914B, when
i npl enented). |If opposed, counsel nmay submit briefs in support
of their respective positions and request the matter be heard at
an Article 39(a), UCMJ, session in accordance with the CMO
Counsel should carefully consider nethods for ensuring the
integrity of renote testinony. Such neasures may include the
appoi ntment of an officer to be present at the site of the
renote witness to adm nister the oath, and to ensure the
integrity of the testinony fromintrusion by other personnel or
reference material not otherw se permtted.

(3) Counsel requesting renote |ive testinony
shall annotate their witness list to indicate which w tnesses
are expected to testify renotely.

3. Trial Procedure.

a. Adm ssion and Publishing of Exhibits.
(1) Loadi ng Medi a.

A.  Counsel are encouraged to reserve and
use courtroomfacilities and el ectronic equi pnent for training,
fam liarization, noot courts, and other simlar exercises.
However, counsel should not pre-load any nedia into electronic
devices in the courtroomfor a trial until they have requested
and received permssion to do so fromthe judge. Permssion to
prel oad any evidence into courtroom el ectronic devices, and to
connect |aptops to electronic display nedia, should be requested
pre-trial at an R C M 802 conference.

B. Cassified information or exhibits of a
contraband nature may ONLY be | oaded and di spl ayed on el ectronic
devices previously cleared to contain and exhibit such itens.
Perm ssion to use such devices nust be obtained fromthe judge
at a pretrial conference under R C.M 802.

Attachment 2 5 Appendix B



(2) Ofering/ Admtting Evidence El ectronically.
The procedures for the use of electronic nedia in a nenbers
trial should be the subject of discussion with the judge at a
conference under R C. M 802. The preferred nmethod of adm tting
evi dence electronically will ordinarily be to pre-admt the
evi dence, and the electronic nedia display thereof, at an
Article 39(a), UCMI], session.

(3) Publishing Pre-Adm tted Evidence. Counsel may not
operate the electronic nedia control panel to activate the
nmonitors of the court-martial nenbers w thout the perm ssion of
the judge. Wen el ectronic exhibits have been admtted into
evi dence at an Article 39(a) session, counsel will ordinarily be
gi ven perm ssion to publish/display those exhibits at counsel’s
di scretion. Under these circumstances, once the court-nmartia
is called to order, counsel should request perm ssion to
activate the nenbers’ nonitors and publish/display the
enunerated item of previously admtted evidence. Once
aut hori zed by the judge to do so, counsel may activate the
menbers’ nonitors. |If a series of exhibits are being published,
counsel may request and be permitted to publish/display the
series wthout seeking perm ssion for each itemindividually.

(4) Evidence Not Pre-Adm tted.

A. Counsel may not operate the electronic
medi a control panel to activate the nonitors of the court-
martial nmenbers without the perm ssion of the judge.

B. \When el ectronic exhibits have not been
previously admtted into evidence outside the nenbers’ presence,
such as when used to refresh recollection or to i npeach, counse
shall use standard evidentiary procedures to use or offer that

evidence at trial. Counsel should initially request to activate
only the nmonitors of the witness and may do so only upon a grant
of perm ssion by the judge. |[If an exhibit is not admtted into

evi dence when use of the exhibit is conpleted, counsel shal
turn off the nonitors of the witness, orally informng the
record.

C. If an electronic exhibit used to refresh
or inpeach is admtted into evidence, counsel should request to
activate the nmenbers’ nonitors and to publish the itemor itens
of evidence to the nmenbers.

Attachment 2 6 Appendix B



(5) Electronic |Inmging.

A.  Counsel may publish docunentary and
other itens of admitted evidence by use of visual presentation
equi prent (e.g., ELMD, after requesting and receivVving
perm ssion fromthe judge.

B. In switching between itens of evidence
on the visual presentation equi pnent, counsel shall ensure the
i mge being used is “frozen” on the nonitors or that the
menbers’ nonitors are turned off prior to renoving a published
item Menbers’ nonitors should remain off, or the i mage of the
| ast item of evidence published should remain frozen on their
monitors, until the next itemof admtted evidence is in place
to be published electronically. This practice will result in a
snooth transition fromone item of evidence to the next and w ||
m nimze the potential for error in publishing the next item
As in the case of other electronic itens of evidence, counsel
may request and be granted perm ssion to publish a series of
admtted itens w thout seeking perm ssion for each item
i ndi vi dual |vy.

(6) Wtness Mnitors. Counsel nay activate the
nmonitor of a witness at the appropriate tine in their
questioning, after first requesting and being granted perm ssion
of the judge. Menbers’ nonitors may not be activated until the
proponent counsel has requested and been granted perm ssion by
the judge to publish an item of evidence by el ectronic neans.

b. Renote Live Testinony. Before beginning any renote
live testinmony, proponent counsel shall request an Article
39(a), UCMJ, session during which the renote witness will be
properly placed before the renote canera or tel ephone and a
sound check conpleted. The receiving nonitor will then be
turned off or the tel ephone placed on “hold.” Once the nenbers
are present, proponent counsel should request to call the
witness for renote live testinmony. Upon receiving perm ssion,
proponent counsel nmay activate the receiving nonitor or
t el ephone and the renote witness wll be sworn and testify.

c. |If technical problens are encountered, such as |oss of

t he phone connection or other transm ssion signal, proponent
counsel should request a recess in order to resolve the problem
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4. Preservati on of Evidence for the Record

a. Electronic Media Not Admitted as Evi dence.
When el ectronic nmedia are used at trial but are not adnitted
into evidence, such as a Power Poi nt opening statenent or closing
argunent, or an itemused to refresh recollection, or otherw se,
the nedia should be printed, |abeled as an Appell ate Exhibit,
and included in the record of trial.

b. Real Evidence. Wen itens of real evidence are
publ i shed to the court by use of visual presentation equi pnent
(e.g., ELMD), proponent counsel shall prepare an accurate col or
phot ograph of such exhibit and nove to substitute that
phot ograph for the original exhibit in the record of trial.

c. Annotations to an Exhibit.

(1) Oal Descriptions. Al annotations
made to an exhibit by a witness using the touch-screen nonitor
shoul d be clearly described for the record by the w tness or
counsel. If a witness uses multiple colors, print fonts,
synbols, or the like to annotate a docunent, an oral description
of each convention used shall be provided by the witness or by
counsel

(2) Annotated Exhibits.

A. Wenever a witness uses the touch-
screen nonitor to nmake annotations on an exhi bit that was
previously admtted into evidence, the annotations shall be
preserved for the record separately fromthe original exhibit,
whi ch shall renmain unaltered. There is no need, however, to
separately preserve an unnodi fied exhibit that is neither
i ntended nor offered as evidence until the witness nodifies it.

B. At the conclusion of a wtness
annotating an exhibit, the proponent counsel wll request
adm ssion into evidence of the annotated exhibit as a separate
prosecution or defense exhibit marked next in order as an
appendix to the original exhibit. For exanple, if a map is
admtted and marked as “PE-1,” the annotated version should be
mar ked as “PE-1(a) for ID.” A subsequent annotation of the sane
exhi bit should be marked “PE-1(b) for ID (if it is intended to
be a separate exhibit, such as when a | ater annotation woul d
obliterate a previous one). The opposing counsel should use a
simlar marking convention. For exanple, if the defense counse
nodi fies PE-1(a) during cross exam nation, the nodified version
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shoul d be marked DE-1 for ID. A second nodification altering
DE-1 for ID should be marked DE-1(a) for ID. Counsel need not
mark and capture for the record each mark made on an exhibit as
a new exhibit. However, counsel nust take care that exhibits
are separately captured and saved for the record each tine a new
mark woul d alter or obliterate a precedi ng marki ng and when
control of the exhibit changes for purposes of noving the item
into evidence (i.e., fromprosecution [PE] to defense [DE] or
the reverse).

C. Upon admi ssion into evidence by the
j udge, the proponent counsel shall request that the electronic
medi a exhi bit be “saved” as annotated, marked as the appropriate
exhi bit nunber, and that a printed copy be substituted in the
record of trial.

D. If the offered exhibit is not
admtted into evidence, the court reporter shall save the
exhibit electronically and print a copy to be appended to the
record, marked as the exhibit nunbered “for ID.”

(3) Corrections. |If a witness needs to nake
a correction to an annotation, counsel shall first request
perm ssion of the judge to nake the necessary correction.

(4) “Cear Al” Function. Wen counsel has
conpl eted questioning a witness using ExhibitONE or simlar
el ectroni ¢ nmedia, counsel nust request perm ssion to verify with
the court reporter that all w tness annotations on the touch-
screen have been preserved for the record. Upon such
confirmation by the court reporter, counsel mnust then request
perm ssion fromthe judge to activate the “clear all” function.
Only the judge may aut horize counsel to hit the “clear all”
button to renmove markings fromthe touch-screen nonitor.

d. Audio-Video and Renote Live Testinony.
Evi dence published in an audi o or audi o-video nedium or renote
live testinmony, shall be recorded during its presentation in
court and transcribed verbatim subject to the requirenents of
R C.M 1103 regarding verbatimtranscripts. Proponent counse
will provide the court reporter any electronic file used, which
shall be saved in the court reporter’s electronic file of the
case and forwarded with the printed record of trial. |If
cassettes (audio or video) or CDs are admtted into evidence,
t hese nust be | abeled with the caption of the matter, the date,
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t he prosecution or defense exhibit nunber, and shall be
forwarded as part of the original record of trial

5. Use of Electronic Media in Deliberations.

a. Wen the court nenbers retire to deliberate,
a printed copy of all previously admtted and published exhibits
will ordinarily be provided to the senior nmenber to take into
the deliberation room |If an original exhibit was admtted
el ectronically, the printed copy shall be an exact duplicate of
the original, including color.

b. If nmenbers of the court request to see or
hear evidence admtted in an audio or audi o-video nmedium the
judge will assenble the nenbers in open court and replay the

desired audi o or audi o-video evidence, if determ ned to be
appropriate. Odinarily, renote live testinony should be
treated as any other witness testinony and, if replayed, only
the audi o track should be used. |If testinony has been provided
usi ng a vi deot aped deposition, any replay of that testinony
shall only be of the audio track, just as if the witness had
testified personally in court. Any replay of audio or audio-
video nedia is a matter subject to objection by either the
government or the defense and it remains in the discretion of

t he judge.

6. Ef fective Date. These Rules are effective on the date
listed on page 1.

[ Name and Rank]
Circuit Mlitary Judge
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