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TECHNOLOGY SUPPLEMENT

WESTEDRN JUDICIAL CIRCUIT RULES OF COURT

USE OF ELECTRONIC MEDIA

These rules supplement the Rules of Court, Western Judicial Circuit, to address the use of electronic media in courts-martial.  The most critical aspects of the use of electronic media is notice to the detailed military judge and opposing counsel, presentation and memorializing in-court use of electronic media for the record of trial.  

1.  Introduction.
“Electronic media” is any form of graphic or other data display, any image, picture, moving image or picture, sound, or any combination of these media, which is presented to a court-martial through an electronic device, such as an image projector, a speaker, a “speaker-phone” telephone, or a video monitor combined with a computer, VCR, DVD or other electronic media player, and includes video-teleconference transmissions and computers employing similar software.

a.  Properly used, electronic media can substantially enhance the ability of the prosecution to fairly represent the interests of the government and the defense to zealously represent anyone accused of a crime.  Appropriate use facilitates both the quality of representation and the efficiency of courts-martial. As a result, the use of electronic media in the Western Judicial Circuit is encouraged.  At the same time, however, electronic media must be acknowledged as a powerful tool, the use of which must be subject to procedural rules that encourage superlative advocacy through technology while ensuring the dignity, efficiency, and fairness of courts-martial.  

b.  For example, if used during opening statements, material displayed must satisfy R.C.M. 913 (i.e., referencing only evidence counsel expect to be offered, and in good faith believe to be admissible, and a brief statement of the issues anticipated in the case). See R.C.M. 913 (Discussion). During trial, any material to be introduced into evidence and published by electronic means must first be properly admitted under the Military Rules of Evidence.  If used during closing arguments, any matter displayed electronically should either have been admitted into evidence, or be a fair comment on the evidence admitted, such as an accurate summary of data or other similar demonstrative aid.  Ultimately, use of electronic media will be subject to the objections of opposing counsel and will be within the discretion of the judge to admit or exclude consistent with applicable authority.  

This supplement to the Western Judicial Circuit Rules of Court is to be construed consistently with the Rules for Courts-Martial, the Military Rules of Evidence, applicable case law, the Navy-Marine Corps Trial Judiciary Rules, and the Western Judicial Circuit Rules of Court.  

2.  Pre-Trial Requirements.  This rule is a rule of notice and, if required by the judge in the interests of justice, of disclosure.  It is not a rule of discovery and it does not provide any substantive rights to either the prosecution or to the defense to obtain the content of any electronic media not otherwise subject to the rules governing discovery.  

a.  Notice.  

(1) Prior to Docketing.  To ensure facilities

(i.e., a properly equipped courtroom) and equipment are available (e.g., where portable equipment is needed), counsel shall provide notice of the intent to use electronic media via docketing memo at the time counsel request a trial date.  The docketing memo shall be addressed to the opposing counsel, and the detailed military judge, and it shall describe generally the technology and purpose desired for use (e.g., electronic media to display evidence, the presentation of remote live testimony, or otherwise to bring matters before the court-martial).  No further elaboration is necessary in the docketing memo.  

(2) After Docketing.  If a case has already been

docketed for trial when counsel determine use of electronic media is necessary or desired, notice will be filed immediately with opposing counsel and the Court.  Counsel are cautioned that delay in submitting notice to the court could result in facilities or equipment, including remote access to witnesses, being unavailable.


b.  Judge Alone Cases.  

(1) In guilty plea cases before a military judge 

alone, use of electronic media shall be discussed with the judge at a conference under R.C.M. 802 sufficiently in advance of trial to resolve logistics and other issues related to the use of electronic media, such as whether it consists of classified or contraband material.  

(2) In cases contested before a military judge 

alone, in mixed plea cases where the electronic media relates to a plea of not guilty, in conditional guilty plea cases, or in the disposition of guilty pleas (military judge or members for sentencing) with the permission of the judge, counsel should follow the procedures for notice and disclosure in a contested members case. 

c.  Contested Members Cases.  

(1) Notice.  Unless previously provided by

a docketing memo, notice of intent to use electronic media must be provided to opposing counsel and to the presiding military judge at arraignment or Article 39(a) session held in advance of trial or at a milestone established by the detailed military judge.  Notice shall describe generally the technology and purpose desired for use of electronic media (such as ExhibitONE( or similar technology to display evidence, the presentation of remote live testimony, or otherwise to bring evidence or rendition of facts via argument before the court-martial) and the notice shall indicate whether any exhibit is classified or of a contraband nature, such as pornography.  No further elaboration is necessary.  Failure to provide notice at arraignment or Article 39a session or at a milestone established by the detailed military judge risks unavailability of needed facilities, equipment, or access to remote witnesses.  Pretrial notice is not required for the use of electronic media for impeachment or in rebuttal; however, if notice of such an intention is not provided, counsel risk unavailability of necessary facilities, equipment, or access to remote witnesses unless already approved.  

(2) Disclosure.  

A.  Where either party has provided notice of 

an intent to use electronic media, counsel should discuss the proposed use with the judge at a conference under R.C.M. 802.  The judge shall, by entry of a Pre-Trial Order (PTO) or otherwise, set the date on which disclosure, if any, of electronic media to the court or to opposing counsel is required.  The judge may provide different disclosure dates in the Pre-Trial Order (PTO) for different uses of electronic media and may direct descriptions or summaries of electronic media be disclosed in lieu of a copy in order to protect the value of the presentation.  For example, the nature and origin of material to be introduced into evidence and published via electronic media may be required to be disclosed, if necessary, sufficiently in advance of trial to dispose of any objections or to provide any needed safeguards, such as for the use of contraband or classified information.    

B.  Where electronic media are intended for

use in opening statement or closing argument, proponent counsel shall discuss such use with the judge at an R.C.M. 802 conference.  Counsel are cautioned that such use of electronic media must comply with the Rules for Courts-Martial, Military Rules of Evidence, and case law applicable to opening statements and closing arguments.  Counsel are highly encouraged to disclose the content of such electronic media to opposing counsel.  In addition, counsel should submit any media intended for use in opening statement or closing argument to their supervisory counsel for review prior to use.  Disclosing the contents to supervisory counsel and to opposing counsel will help ensure such use of electronic media is properly within the governing rules and will minimize the potential for objections that would interrupt the presentation of counsel and require an Article 39(a), UCMJ, session at a critical point in the presentation of the proponent’s case.  As a precondition to using electronic media in opening statements or closing arguments, the military judge may require disclosure of the nature of the presentation, or the contents thereof, to the military judge and opposing counsel, if necessary in the interests of justice.  Ordering disclosure of contents should ordinarily occur only so far in advance as is necessary to resolve any issue, giving the utmost consideration to protecting the value of the presentation from premature disclosure.


d.   Motions.  The content of electronic media proposed for use by either side during their respective cases in chief may be made the subject of a pretrial motion in limine by either counsel.  Such a motion should be disposed of in accordance with the terms of the PTO setting the date for submission and hearing of pre-trial motions.  Objections to electronic media that are not readily susceptible of resolution as a pre-trial matter, such as an objection to opening statements, refreshed recollection, impeachment, rebuttal, or closing argument, may be disposed of in the discretion of the judge.

e. Remote live testimony.  

(1) Remote live testimony includes, but is not

limited to, testimony by video-teleconference, closed circuit television, telephone, or other similar technology.  To use remote live testimony, counsel must provide notice to opposing counsel and to the judge, using the docket or other notice procedures set forth in paragraph 2.a., b. or c. above.  

(2) In a contested case, counsel requesting the

use of remote live testimony during their case-in-chief must submit a written motion, at the time required by the applicable PTO, requesting such remote live testimony and setting out the justification therefor, pursuant to governing case law and Rules for Court-Martial.  See R.C.M. 914A (and 914B, when implemented).  If opposed, counsel may submit briefs in support of their respective positions and request the matter be heard at an Article 39(a), UCMJ, session in accordance with the CMO.  Counsel should carefully consider methods for ensuring the integrity of remote testimony.  Such measures may include the appointment of an officer to be present at the site of the remote witness to administer the oath, and to ensure the integrity of the testimony from intrusion by other personnel or reference material not otherwise permitted.  

(3) Counsel requesting remote live testimony

shall annotate their witness list to indicate which witnesses are expected to testify remotely.   

3.  Trial Procedure. 

a.  Admission and Publishing of Exhibits.
    

(1) Loading Media.  

A. Counsel are encouraged to reserve and

use courtroom facilities and electronic equipment for training, familiarization, moot courts, and other similar exercises.  However, counsel should not pre-load any media into electronic devices in the courtroom for a trial until they have requested and received permission to do so from the detailed military judge.  Permission to preload any evidence into courtroom electronic devices, and to connect laptops to electronic display media, should be requested pre-trial at an R.C.M. 802 conference.    




B.  Classified information or exhibits of a contraband nature may ONLY be loaded and displayed on electronic devices previously cleared to contain and exhibit such items.  Permission to use such devices must be obtained from the military judge at a pretrial conference under R.C.M. 802.   

(2) Offering/Admitting Evidence Electronically.  

The procedures for the use of electronic media in a members trial should be the subject of discussion with the judge at a conference under R.C.M. 802.  The preferred method of admitting evidence electronically will ordinarily be to pre-admit the evidence, and the electronic media display thereof, at an Article 39(a), UCMJ, session.



(3) Publishing Pre-Admitted Evidence.  Counsel may not operate the electronic media control panel to activate the monitors of the court-martial members without the permission of the judge.  When electronic exhibits have been admitted into evidence at an Article 39(a) session, counsel will ordinarily be given permission to publish/display those exhibits at counsel’s discretion.  Under these circumstances, once the court-martial is called to order, counsel should request permission to activate the members’ monitors and publish/display the enumerated item of previously admitted evidence.  Once authorized by the judge to do so, counsel may activate the members’ monitors.  If a series of exhibits are being published, counsel may request and be permitted to publish/display the series without seeking permission for each item individually.

(4) Evidence Not Pre-Admitted.  

A. Counsel may not operate the electronic 

media control panel to activate the monitors of the court-martial members without the permission of the judge.  

B. When electronic exhibits have not been

previously admitted into evidence outside the members’ presence, such as when used to refresh recollection or to impeach, counsel shall use standard evidentiary procedures to use or offer that evidence at trial.  Counsel should initially request to activate only the monitors of the witness and may do so only upon a grant of permission by the judge.  If an exhibit is not admitted into evidence when use of the exhibit is completed, counsel shall turn off the monitors of the witness, orally informing the record.   

C. If an electronic exhibit used to refresh

or impeach is admitted into evidence, counsel should request to activate the members’ monitors and to publish the item or items of evidence to the members.  
(5) Electronic Imaging.  

A.  Counsel may publish documentary and

other items of admitted evidence by use of visual presentation equipment (e.g., ELMO), after requesting and receiving permission from the judge.  

B. In switching between items of evidence

on the visual presentation equipment, counsel shall ensure the image being used is “frozen” on the monitors or that the members’ monitors are turned off prior to removing a published item.  Members’ monitors should remain off, or the image of the last item of evidence published should remain frozen on their monitors, until the next item of admitted evidence is in place to be published electronically.  This practice will result in a smooth transition from one item of evidence to the next and will minimize the potential for error in publishing the next item.  As in the case of other electronic items of evidence, counsel may request and be granted permission to publish a series of admitted items without seeking permission for each item individually.  

(6) Witness Monitors.  Counsel may activate the

monitor of a witness at the appropriate time in their questioning, after first requesting and being granted permission of the judge.  Members’ monitors may not be activated until the proponent counsel has requested and been granted permission by the judge to publish an item of evidence by electronic means. 


b.  Remote Live Testimony.  Before beginning any remote live testimony, proponent counsel shall request an Article 39(a), UCMJ, session during which the remote witness will be properly placed before the remote camera or telephone and a sound check completed.  The receiving monitor will then be turned off or the telephone placed on “hold.”  Once the members are present, proponent counsel should request to call the witness for remote live testimony.  Upon receiving permission, proponent counsel may activate the receiving monitor or telephone and the remote witness will be sworn and testify.      


c.  If technical problems are encountered, such as loss of the phone connection or other transmission signal, proponent counsel should request a recess in order to resolve the problem.  

4.  Preservation of Evidence for the Record
a.  Electronic Media Not Admitted as Evidence. 

When electronic media are used at trial but are not admitted into evidence, such as a PowerPoint opening statement or closing argument, or an item used to refresh recollection, or otherwise, the media should be printed, labeled as an Appellate Exhibit, and included in the record of trial.  



b.  Real Evidence.  When items of real evidence are published to the court by use of visual presentation equipment (e.g., ELMO), proponent counsel shall prepare an accurate color photograph of such exhibit and move to substitute that photograph for the original exhibit in the record of trial.

c.  Annotations to an Exhibit.  

(1) Oral Descriptions.  All annotations

made to an exhibit by a witness using the touch-screen monitor should be clearly described for the record by the witness or counsel.  If a witness uses multiple colors, print fonts, symbols, or the like to annotate a document, an oral description of each convention used shall be provided by the witness or by counsel. 




(2) Annotated Exhibits.  

A.  Whenever a witness uses the touch-

screen monitor to make annotations on an exhibit that was previously admitted into evidence, the annotations shall be preserved for the record separately from the original exhibit, which shall remain unaltered.  There is no need, however, to separately preserve an unmodified exhibit that is neither intended nor offered as evidence until the witness modifies it. 

B.  At the conclusion of a witness

annotating an exhibit, the proponent counsel will request admission into evidence of the annotated exhibit as a separate prosecution or defense exhibit marked next in order as an appendix to the original exhibit.  For example, if a map is admitted and marked as “PE-1,” the annotated version should be marked as “PE-1(a) for ID.”  A subsequent annotation of the same exhibit should be marked “PE-1(b) for ID” (if it is intended to be a separate exhibit, such as when a later annotation would obliterate a previous one).  The opposing counsel should use a similar marking convention.  For example, if the defense counsel modifies PE-1(a) during cross examination, the modified version should be marked DE-1 for ID.  A second modification altering DE-1 for ID should be marked DE-1(a) for ID.  Counsel need not mark and capture for the record each mark made on an exhibit as a new exhibit.  However, counsel must take care that exhibits are separately captured and saved for the record each time a new mark would alter or obliterate a preceding marking and when control of the exhibit changes for purposes of moving the item into evidence (i.e., from prosecution [PE] to defense [DE] or the reverse).  

C.  Upon admission into evidence by the

judge, the proponent counsel shall request that the electronic media exhibit be “saved” as annotated, marked as the appropriate exhibit number, and that a printed copy be substituted in the record of trial.  

D.  If the offered exhibit is not 

admitted into evidence, the court reporter shall save the exhibit electronically and print a copy to be appended to the record, marked as the exhibit numbered “for ID.” 

(3) Corrections.  If a witness needs to make

a correction to an annotation, counsel shall first request permission of the judge to make the necessary correction.  

 


(4) “Clear All” Function.  When counsel has completed questioning a witness using ExhibitONE or similar electronic media, counsel must request permission to verify with the court reporter that all witness annotations on the touch-screen have been preserved for the record.  Upon such confirmation by the court reporter, counsel must then request permission from the judge to activate the “clear all” function.  Only the judge may authorize counsel to hit the “clear all” button to remove markings from the touch-screen monitor.  

d.  Audio-Video and Remote Live Testimony.  

Evidence published in an audio or audio-video medium, or remote live testimony, shall be recorded during its presentation in court and transcribed verbatim, subject to the requirements of R.C.M 1103 regarding verbatim transcripts.  Proponent counsel will provide the court reporter any electronic file used, which shall be saved in the court reporter’s electronic file of the case and forwarded with the printed record of trial.  If cassettes (audio or video) or CDs are admitted into evidence, these must be labeled with the caption of the matter, the date, the prosecution or defense exhibit number, and shall be forwarded as part of the original record of trial.

5.  Use of Electronic Media in Deliberations.  

a.  When the court members retire to deliberate,

a printed copy of all previously admitted and published exhibits will ordinarily be provided to the senior member to take into the deliberation room.  If an original exhibit was admitted electronically, the printed copy shall be an exact duplicate of the original, including color.  

b.  If members of the court request to see or 

hear evidence admitted in an audio or audio-video medium, the judge will assemble the members in open court and replay the desired audio or audio-video evidence, if determined to be appropriate.  Ordinarily, remote live testimony should be treated as any other witness testimony and, if replayed, only the audio track should be used.  If testimony has been provided using a videotaped deposition, any replay of that testimony shall only be of the audio track, just as if the witness had testified personally in court.  Any replay of audio or audio-video media is a matter subject to objection by either the government or the defense and it remains in the discretion of the military judge.
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