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[ B-172832 ]

Transportation—Household Effects—Commutation—Rate Base for
Computation

An employee who incident to moving his household goods and personal effects
from Allegheny County, Pennsylvania, to Montgomery County, Maryland, in his
privately owned vehicle and a rental truck although entitled to reimbursement
on a commuted rate basis may not have included in the commmuted rate a metro-
politan area rate or a surcharge allowance. The area rate is only provided on ship-
ments by common carrier between the two locations involved, and the employee
transported his own property, and the payment of a surcharge allowance, which
is no longer authorized, was intended to reimburse an employee required to pay
such a charge to a common carrier and was not intended to grant increased bene-
fits to an employee moving his own goods.

To J. E. Fowler, Jr., United States Department of the Interior,
June 2, 1971:

Your letter of April 30, 1971, with enclosures, requests our decision
whether you may certify for payment the voucher transmitted there-
with for $1,172.05 in favor of Mr. William G. Wood, an employee of
the Bureau of Mines, for reimbursement of expenses for the transpor-
tation of his household goods.

Incident to an appointment with the Bureau of Mines, Mr. Wood
was authorized to travel from Sewickley, Pennsylvania, in Allegheny
County, to Washington, D.C. He actually moved to Bethesda, Mary-
land, which is in Montgomery County. The travel authorization
authorized the transportation of household goods and personal effects.
You say that Mr. Wood moved his household goods by privaitely owned
Volkswagen bus and a rented truck due to a movers’ strike and has
claimed reimbursement under the commuted raite system.

You further say that it appears that the employee has furnished
satisfactory evidence of weight shipped which would entitle him to
reimbursement for shipment of 11,000 pounds of household effects.
However, since the goods were not shipped by common carrier, a deci-
sion is requested as to the allowance of (1) the additional amount
authorized for a shipment originating in Allegheny County, Pennsyl-
vania, and terminating in Montgomery County, Maryland, and (2) the
usual surcharge allowance. General Services Administration Bulletin
FPMR No. A-2, Supplement No. 23, dated April 10, 1970, effective
October 3, 1969, issued pursuant to Office of Management and Budget
Circular No. A-56, prescribing commuted rates to be used in reimburs-
ing civilian employees of the Federal Government for transportation
expenses incurred in moving their household goods and personal effects,
provides in part on pages 10,11, and 12 as follows:

METROPOLITAN ARFARS: The rates shown in the table below apply to ship-
ments originating or terminating in the particular cities and areas indicated and

moving by common: carrier. These rates are in addition to rates contained in
Table 1, 2, or 3, whichever is applicable. If the shipment originates in one of the
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numbered areas shown in the table and terminates in another of those areas, the
allowances shown for both areas are applicable; but, if the shipment originates
and terminates within the same area, the allowance shall apply only once, sub-
ject to greater allowance either at origin or destination, * * *

» » * » » » »
Rate per
State Description of Area Area No. 100 lbs.
(Cents)
Cox * * * * * *
MARYLAND All points in the counties of * ok % 30
Montgomery and Prince
Georges
* * * * * * *
PENNSYLVANIA  Pittsburgh and all points in * ok ¥ 50

Allegheny County

While the term “common carrier” is not defined in the above-
mentioned regulations our view is that the term contemplates those
who hold themselves out to the public as engaged in the business of
transporting property from place o place for compensation. See
Washington ex rel. Stimson Lumber Company v. Kuykendall, 275 U.S.
207 (1927) ; Liverpool & Great Western Steam Company v. Pheniz
Insurance Company, 129 U.S. 397 (1889); Propeller Niagara v.
Cordes, et al., 21 How. 7 (1858) ; United States v. Ramsey, 197 F. 144
(1912). Persons transporting their own property are not classified as
common carriers. See Cooperative Legislative Committee of R. R.
Brotherhoods v. Public Utilities Commission, 80 N.E. 2d 159 (1948).

Therefore, under the circumstances Mr. Wood would not be entitled
to the additional metropolitan area amounts which are allowable only
when a common carrier is used in transporting household goods be-
tween Allegheny County, Pennsylvania, and Montgomery County,
Maryland.,

As to the surcharge allowance we note that effective June 22, 1967,
van carriers of household goods published certain changes in rates
for transportation of household goods and related services and added
a surcharge of 75 cents per 1,000 pounds. General Services Administra-
tion Bulletin FPMR No. A-2, Supplement No. 9, dated May 29, 1967,
on page 27, included the surcharge in addition to the regular commuted
rate which provided as follows:

SECTION 3—SURCHARGE ALLOWANCH

In addition to all other applicable allowances provided in this commuted rate
schedule, an allowance of 75 cents per 1,000 pounds or fraction thereof shall be
made on each shipment, based on the actual weight of the shipment or the maxi-
mum il:v;aight of household goods which the employee is entitled to move, which-
ever is less.

General Services Administration Bulletin FPMR A-2, Supplement
No. 26, dated July 10, 1970, provided that on transportation beginning
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on or after July 17, 1970, the surcharge no longer was applicable. The
surcharge was included in the commuted rate schedule to enable appro-
priate reimbursement by the Government to employees who were re-
quired to make payments to carriers for such charges. The purpose of
such provision was to prevent hardship or loss to employees who
shipped by common carriers rather than to grant increased benefits in
cases in which employees move their goods by privately owned auto-
mobiles or trucks and do not have a surcharge based on movement by
a common carrier.

Accordingly, the voucher, which is returned herewith, may be certi-
fied for payment only after deletion of the surcharge allowance and
the allowance for movement between certain metropolitan areas.

[ B-172855

Officers and Employees—Transfers—Relocation Expenses—Tem-
porary Quarters—Time Limitation

Employees of the Federal Highway Administration who are transferred between
duty stations within the State of Alaska are only entitled to subsistence expenses
for a period of 30 days while occupying temporary quarters with their dependents,
which is the period prescribed in 5 U.S.C. 5724a(a) (8) and implementing regula-
tions when a new official station is located within the United States, its terri-
tories or possessions, the Commonwealth of Puerto Rico, or the Canal Zone.
The extension of the subsistence allowance for -an additional period of up to
30 days occupancy of temporary quarters applies only when an employee trans-
fers to or from Hawaii, Alaska, the territories or possessions, the Commonwealth
of Puerto Rico, or the Canal Zone, and, therefore, the employees transferred
within Alaska are subject to the 30-day limitation.

To I. E. Gillson, United States Department of Transportation,

June 2, 1971:

This is in reply to your letter of April 80, 1971, reference 08-00.14,
requesting our decision whether employees transferring from Anchor-
age or Fairbanks, Alaska, to Juneau, Alaska, would be eligible for
temporary quarters allowance for a maximum of 60 days under the
provisions of 5 U.S.C. 5724a.

You say that due to a planned reorganization of the Federal High-
way Administration activities in Alaska several employees with head-
quarters in Alaska are to be transferred to Juneau, Alaska, on or about
June 1, 1971. Because of the difficulties encountered in obtaining living
accommodations anywhere in Alaska each of the employees has re-
quested the maximum of 60 days temporary quarters allowance.

Section 5724a of Title 5, United States Code, providing for the pay-
ment of relocation expenses of employees transferred or reemployed,
reads in pertinent part as follows:

(a) Under such regulations as the President may preseribe and to the extent

considered necessary and appropriate, as provided therein, appropriations or
other funds avallable to an agency for administrative expenses are available
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for the reimbursement of all or part of the following expenses of an employee
for whom the government pays expemses of travel and transportation under
section 5724 (a) of this title:

* * # * * * *

(3) Subsistence expenses of the employee and his immediate family for a
period of 30 days while occupying temporary quarters when the new official
station is located within the United States, its territories or possessions, the
Commonwealth of Puerto Rico, or the Canal Zone. The period of residence in
temporary quarters may be extended for an additional 30 days when the employee
moves to or from Hawaii, Alaska, the territories or possessions, the Common-
wealth of Puerto Rico, or the Canal Zone.

Subsections 2.5b(1) and (2) of Office of Management and Budget
Circular No. A-56, Revised June 26, 1969, pertaining to subsistence
expenses of the employee and his immediate family while occupying
temporary quarters when an employee is transferred to a new official
station, provide as follows:

(1) Subsistence expenses of the employee, for whom a permanent change of
station is authorized or approved, and each member of his immediate family
(defined in 1.2d), for a period of not more than 30 consecutive days while neces-
sarily occupying temporary quarters will be allowed when the new official station
is located in the 50 States, the District of Columbia, United States territories
and possessions, the Commonwealth of Puerto Rico and the Canal Zone, pro-
vided a written agreement as required in 1.3c is signed in connection with such
transfer. The period of consecutive days may be interrupted to take account of
the time that is allowed for travel between the old and new official stations or
which is due to circumstances attributable to official necessity, as for example,
an intervening temporary duty assignment.

(2) Such expenses as provided in (1) above may be allowed for a period of
not to.exceed an additional 30 comsecutive days while occupying temporary
quarters when the employee is transferred either to or from Hawaii, Alaska,
the territories and possessions, the Commonwealth of Puerto Rico, and the Canal
Zone to the extent determined to be necessary. The same considerations as
exlz')iressed in (1) above are applicable in allowing any extension of the additional
period.

Under the clear wording of the statute and regulations an extension
of the allowance for an additional period of up to 30 days occupancy
of temporary quarters may be granted only when the employee trans-
fers to or from Hawaii, Alaska, the territories or possessions, the
Commonwealth of Puerto Rico, or the Canal Zone. Transfers within
that State of Alaska are subject to the 80-day limitation in the first
sentence of 5 U.S.C. 5724a(a) (3) and in subsection 2.5b(1) of Circular
No. A-56.

Your question is accordingly answered in the negative.

[ B-171899 ]

Contracts—Requirements—Worldwide Performance Locations

An invitation for bids that contemplates a construction type requirements con-
tract for the reconditioning and maintenance of radomes located worldwide,
and which requested one bid price for each type service for a particular size
radome regardless of location and made site inspection impracticable, is not a
deficient invitation and need not be revised to require separate bids for the
more than 200 possible performance sites—an insurmountable administrative
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workload—to allow for varying travel and transportation expense factors since
regardless of location, the work ig essentially the same at each site, making site
inspections unnecessary, and the scheduling of service consecutively for adjacent
locations will minimize travel expenses. Requirements contracts are valid and
the contracting agency unable to state locations and performance dates, having
estimated its requirements in good faith may make an award under the
invitation.

Contracts—Labor Stipulations—Davis-Bacon Act—Suspension—
Revoked

The Davis-Bacon Act provisions and wage determinations in an invitation for
bids that were to apply only to some of the worldwide performance sites at which
radomes are to be reconditioned and maintained under a requirements contract,
which were deleted by amendment upon issuance of Presidential Proclamation
4031, need not be reinstated because the suspension of the act was revoked by
Proclamation 4040. The determination to resolicit a procurement and include
the Davis-Bacon Act provisions although recommended was left to the discretion
of contracting agencies by the Department of Labor, and a determination having
been made that a resolicitation of the procurement would be prejudicial to
bidders, a contract without the provisions may be awarded to the lowest
responsive and responsible bidder.

To the Electronic Space Systems Corporation, June 4, 1971:

We refer to your protest, by letter of February 8, 1971, and sub-
sequent correspondence, against award by the Department of the
Air Force of a contract to any bidder under invitation for bids
(IFB) F04606-71-B0080, issued October 30, 1970, by Sacramento
Air Materiel Area, McClellan Air Force Base, California. The pro-
curement, which is set aside for small business, involves a construction
type requirements contract for the performance of depot level re-
conditioning and maintenance of Government-owned radomes located
throughout the world.

In light of your protest, the Department of the Air Force has with-
held award under the IFB. However, the procuring activity states
it is imperative that award be made no later than June 1, 1971, in order
to allow sufficient time for the successful bidder to obtain theater and
security clearances, travel orders and immunization shots for his per-
sonnel, develop logistics plans for movement of personnel to remote
sites and schedule radar site downtime. The current contract, it is
stated, may be extended under option only through June 30, 1971.
In addition, the procuring activity calls attention to the fact that the
majority of the radome sites are located in the Northern Hemisphere
and maintenance must be accomplished during the summer months.
Any slippage from the periods of optimum weather conditions, it is
added, will cause curtailment of Depot Level Maintenance effort which
could result in severe damage to vital GFM defense equipment.

The substance of your protest is that the IFB is deficient for lack of
sufficient information regarding place of performance and estimated
quantities to enable bidders to properly bid. You state that one bid
price is requested for each type of service for a particular size radome
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regardless of its location, whereas travel and transportation expenses
obviously make performance more costly for sites far removed from
the contractor’s place of business than for closer sites. You therefore
urge that separate bids should be solicited for each of the more than
-200 possible performance sites so as to allow for the varying travel and
transportation expense factors. In this connection, you cite as an
example of a properly prepared solicitation an invitation for bids is-
sued by the Federal Aviation Administration under date of March 18,
1971, covering reconditioning of fiberglass reinforced plastic radomes,
which specifies 12 sites in each of two schedules, all located within the
continental United States, at which the required work is to be
performed.

You also complain that since the procuring activity did not provide
bidders with a list of the possible places of performance until 12 days
before the originally scheduled bid opening, bidders were not able to
inspect the radome sites. Accordingly, you contend, the Government
will be denied the benefit of the clauses “Conditions Affecting the
Work” and “Site Investigation” included in the IF'B.

The deficiencies regarding place of performance and impracticability
of inspection by bidders of the possible worksites, you further contend,
work to the advantage of the incumbent contractor. In this regard,
you assert that such contractor has knowledge of Air Force practice
regarding place of performance and also is in a position to be aware
of site conditions.

In addition, you assert that while various terms are used for the re-
quired work, no distinction is drawn between terms which are similar.
Further, you charge that the IFB fails to identify the additional serv-
ices required by line items 61 and 62 and that line item 59 covering
emergency services is too vague, even with an estimate of 12 emergen-
cies over a period of 9 months, to result in real competition, since the
emergencies could total 221, the number of unclassified worksites listed
in the IFB. A prudent bidder, you contend, would be unwilling to
assume the risks involved in bidding on the item and would therefore
be deterred from bidding leaving the competition to those who are
so imprudent as to bid a firm fixed price on costs which may vary on
a scale of 1 to 100 or more.

In line with the foregoing arguments, you urge that in order to be
fair the IFB should be revised to require a separate price for each
geographic area in which work may be required (to allow for variances
in travel and transportation costs) and, if the estimated quantities per
site are to be a factor in the evaluation of bids, to provide information
to bidders as to quantities actually ordered for each site in a2t least
each of the past 3 fiscal years.
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You also contend that the IFB should include provisions making
the Davis-Bacon Act, 40 U.S.C. 276a, applicable to the contract and-
that it should incorporate a wage rate determination for each of the
areas in which services may be performed. In this connection, you
assert that while Presidential Proclamation 4081 of February 23,
1971, suspended application of the act, the revocation of the suspen-
sion by Presidential Proclamation 4040 of March 29, 1971, as imple-
mented by Memorandum No. 93, issued by the Department of Labor,
makes this procurement, initiated prior to February 23, subject to the
act. From page 3 of the Memorandum you quote the following para-
graph in support of your position on this issue:

Where bids or proposals for contract work were solicited subject to Davis-
Bacon provisions prior to Proclamation 4031 suspending such provisions with
respect to “contracts entered into” on or after February 23, 1971, and no further
action has been taken and no contract entered into pursuant to such solicitation
between February 23 and March 29, 1971, inclusive, it would appear that no
contract or solicitation therefor became subject to the suspension proclamation
before the revocation by Proclamation 4040 and that the additional effort and
expense of issuing a resolicitation after March 29, 1971 would nmot be required
as a result solely of the two proclamations. So long as the wage determination
on the basis of which the solicitation was made remains in effect, a contract sub-
ject to its provisions may be entered into as it would have been if there had been
no suspension during the intervening period.

The IFB describes the work as technical nonpersonal services and
supplies for depot level reconditioning, maintenance, and emergency
technical assistance of Government-owned air supported, rigid, space
frame, and flat plane radomes located worldwide. The period of per-
formance is 1 year commencing July 1, 1971, subject to extension for
90 additional days at the option of the Government, and the work is
required to be performed in accordance with certain technical orders,
directives, and specifications incorporated by reference in Appendix
“A” of the IFB.

Line items 1 through 57 cover maintenance services for air sup-
ported, rigid and space frame radomes. For each type of service or
combination of services specified, bids are requested on each of several
sizes of radomes on a unit price basis. Next to each item a best esti-
mated quantity is stated. The technical order which applies to these
items, T.O. 31-1-69, as amended, which is attached to the IFB, de-
fines the term “refurbishment” and specifies in detail the work which
is to be performed in reconditioning, replacement, cleaning, repair-
ing, painting, caulking and applying polyester resin, among other
services.

Line item 58 covers renovation and/or repair of flat plane radomes
at Eglin Field Air Force Base, Florida, and the best estimated quan-
tity is stated as 1 unit. The work on this item is required to be per-
formed in accordance with T.0. 31P1-2FPS85-262, dated April 1,
1969, which is among the applicable technical orders listed in Appen-



834 DECISIONS OF THE COMPTROLLER GENERAL 50

dix “A” to the IFB. The contracting officer explains that the words
“renovate and/or repair” were used for this item to avoid confusion
with the words “recondition and paint” which apply to the other types
of radomes.

Line item 59 covers emergency technical services, and the estimated
number of emergencies is 12 for the maximum period of 9 months, and
the maximum number of personnel is three for any emergency. Bid
prices are solicited for this item on a “per month” basis. The con-
tracting officer states that this requirement has been included in
Government contracts for many years toinsure protection of vital com-
munications and electronics equipment. While the frequency of emer-
gencies is said be unpredictable, the contracting officer states that past
experience has proven that it is minimal, and the estimate in the IFB
represents the average number of emergencies, which are normally
caused by acts of God, experienced over the past several years. The
monthly price is solicited, according to the contracting officer, so that
services may be ordered under this requirements contract at the begin-
ning of each month and funds may be obligated to cover a specific
period of time, thus dlspensmg with need for any further order if an
emergency occurs and minimizing reaction time on the part of the con-
tractor in line with the Government’s requirement under this item.

Line item 60 covers cost reimbursable transportation services, which
include transportation to overseas sites and emergency services travel.
Within the continental United States, except Alaska, transportation
of personnel and equipment and supplies is the obligation of the con-
tractor for other than emergency services.

Line item 61 covers additional work of an inseverable nature not
covered by items 1 through 58. Paragraph 6 of the Special Provi-
siong of the IFB describes the inseverable work covered by this item
as supplies or services so inseverable from the basic item of work that
failure to perform by the contractor would preclude performance of
the basic work required by a particular work order. Asan example of
work which would be covered by the item, the contracting officer cites
missing radome panels or panels needing repair, either of which prob-
lem must be remedied before an order to paint may be filled.

Line item 62 covers additional work of a severable nature not
otherwise included in items 1 through 58. Paragraph 7 of the Special
Provisions in the IFB describes this work as supplies or services, the
nature of which could not be determined at inception of the work
order and performance of which would not preclude the contractor
from performing the basic task covered by the work order. Severable
work, the contracting officer further explains, is work which should be
accomplished while the contractor is on the site to prevent possible
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damage to the radome or CEM equipment (communications, elec-
tronics, meteorological). This work, which would include torqueing of
bolts, repairing hatch assemblies, etc., cannot be determined in advance.

Line item 63 covers cost reimbursable contractor acquired property.

Only Items 1 through 59 will be considered in the evaluation of
bids. Ttems 60 through 63 do not call for bid prices, and payment for
such items will be made as the work is generated and performed.

Page 33 of the IFB carries the Requirements clause prescribed by
Armed Services Procurement Regulation (ASPR) 7-1102.2(b).
which advises bidders, among other things, that the quantities of sup-
plies or services specified in the IFB are estimates only and are not
purchased thereby and that the supplies or services required by the
Government will be ordered by the issuance of delivery orders.

As issued on October 30, 1970, with an amendment, the IFB in-
cluded a Davis-Bacon Act clause and wage determinations for 19
of the areas in which services might be required. You protested the
absence of wage determinations for each performance site by your
letter of February 8, 1971. On March 4, 1971, the procuring activity,
acting in accordance with specific instructions in a memorandum
issued on February 24, 1971, by the Assistant Secretary of Defense
(Installations and Logistics) in implementation of Presidential Proc-
Jamation 4031, issued an amendment to the IFB deleting the Davis-
Bacon Act provisions and specifically providing that the contractor
is not required to comply with the provisions of the act. On April 12,
1971, the TFB was further amended to provide, among other things,
for a new bid opening date of April 27. Further, in a letter dated
April 20, Headquarters United States Air Force advised you that
reinstatement of the Davis-Bacon Act by Presidential Proclamation
4040 of March 29, 1971, did not apply to the IFB in view of the fact
that it was issued prior to March 29, 1971.

Headquarters United States Air Force has informed our Office
that three bids, the same number as were received on last year’s re-
quirements, were received by the April 27 bid opening time, but you
were not among the bidders. Further, the bid prices are reported to be
$428,795 (which is $4,205 lower than the price of last year’s contract
with Century Aircraft), $501,600, and $639,261. Your bid on last
year’s requirements, according to the record, was highest at $1,434,000.

The procuring activity states that the IFB is structured along the
same lines as previous solicitations which have been issued since 1967
without complaint from any of the sources solicited, including you.
In addition, the procuring activity maintains that there is no violation
of ASPR, and therefore award should be permitted under the IFB.
The supporting statement of the contracting officer is discussed below.
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The contracting officer asserts that the provisions of T.O. 31-1-69,
which is included in the bid package, adequately describe the services
required by the IFB. Any work not encompassed in the terms used
in the IFB as defined in the T.O., the contracting officer claims, would
constitute the severable or inseverable work for which reimbursement
is provided under Items 61 and 62.

On the issue of separate prices for work at each of the radome sites,
the contracting officer observes that regardless of location the work is
essentially the same at each site. In addition, the contracting officer
states that pricing by location would require inclusion of cost of round
trip travel between the bidder’s plant and each site, which would
increase the cost of radome maintenance. Currently, the contracting
officer states, in line with Government policy of scheduling services at
adjacent locations consecutively wherever possible, all radomes in need
of maintenance in Alaska are scheduled consecutively for the summer
months, and radomes requiring maintenance in Korea and Japan are
likewise  scheduled consecutively. Further, the work crews used in
Korea and Japan may be utilized in Taiwan and in the Philippines
prior to their return to the contractor’s plant, and the contractor has
sufficient latitude in scheduling the work to minimize travel to, from
and within the general geographical areas involved. If prices were
required by individual tasks, that is, by radome type and site location
throughout the world, the contracting officer points out, the adminis-
trative workload would be insurmountable. As an example, it is stated
that for a 55-foot rigid molded fiberglass dome, of which there are
some 75 located throughout the world, 75 prices would be required,
and, if a separate price is also required for each type of work specified
in the IFB, i.e., paint, or paint and caulk, or caulk alone, 225 line items
would be involved for only this particular size radome.

As to site inspection, the contracting officer observes that a radome
of one type in one location would be the same as a radome of the same
type in another location, and the specified work would also be the
same. While the additional work might vary from radome to radome,
bidding is not affected since such work will be priced separately by
issuance of a work request. Finally, the contracting officer asserts that
since you and other qualified bidders are thoroughly familiar with the
types and quantities of labor and materials required to perform the
work involved under any of the specified conditions, actual site visits
are not required to prepare a bid.

As to the advantage of the IFB structure insofar as experienced
bidders are concerned, the contracting officer urges that simply by
requiring bids on a ‘“per site” or specific geographic area basis would
not eliminate such factor. Conversely, it is urged, a contractor with
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past experience or knowledge of past work, who could have compiled
a maintenance history, might be at an advantage in bidding on a per
site basis. By not specifying work locations, it is asserted, the possi-
bility that a previous contractor might take advantage of esoteric
information is removed.

Requirements contracts are valid contracts. 1 Corbin on Contracts
156; 1 Williston on Contracts 104A. Further, where a requirements
type of contract is contemplated by an agency, the courts and our Office
have held that such contracts are valid if the estimate of the probable
amount of goods or services to be generated was determined in good
faith. 47 Comp. Gen. 365 (1968) ; 37 4d. 688 (1958) and court cases
therein cited. See, also, Shader Contractors, Inc. v. United States, 149
Ct. Cl. 539 (1960). Consistent with the decisions of our Office and the
courts, ASPR 38-409.2 provides that the estimate of the Government’s
needs under requirements contracts must be as realistic as possible.
While such estimate may be obtained from records pertaining to previ-
ous requirements or consumption, there is no requirement in ASPR
that the procuring activity furnish such information to bidders.

The record in this case shows that, based on past experience, the Air
Force anticipates need for the servicesin question with respect to one
or more of the radomes located throughout the world but is not now
in a position to state the number and locations of the radomes. The
quantities stated in the IFB, however, are described by the Air Force
as the best estimated quantities, and there is no evidence of record that
such estimates were made in other than good faith.

In addition, the various documents incorporated in the IFB spell
out in detail the services required for each of the several types of
radomes, and the additional services are also well delineated. Further,
while the Air Force is unable at this time to specify the areas in which
the various services will be required, it has stated its intent to schedule
work in adjacent areas consecutively wherever possible. This proce-
dure, it would appear, should result in performance of services at
more than one area with minimum travel and transportation expenses,
a result which could not be achieved if the prices payable under the
contract for the servicing of radomes in each area included travel and
transportation expenses.

As to the context of the IFB, we do not concur with your view
that the IFB should have been patterned after the IFB issued by the
Federal Aviation Administration. Each contracting agency bears the
primary responsibility for drafting specifications to reflect its mini-
mum needs. The Federal Aviation Administration, we note, was in a
position to specify 24 sites within the continental United States
with known requirements together with a schedule of performance
covering only the summer months. In this case, as the Air Force
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has stated, there is need at numerous sites throughout the world for
the services in question, but at this time the Air Force is not in a
position to state with particularity the exact places involved or the
dates of performance. Further, the format used in the IFB is similar
to that which has been employed in previous procurements, and there
has been no decline in the number of bids received by the procuring
activity. Accordingly, and since the current bid prices are comparable
to the bid prices for last year’s requirements, with the exception that
this year’s high bid is more than 50 percent lower than your high bid
of $1,434,000 under last year’s solicitation, it would not appear that the
IFB structure has deterred competitive bidding on the procurement.

On the Davis-Bacon Act issue, you are advised that in a memoran-
dum issued February 24, 1971, by the Assistant Secretary of Defense
(Installations and Logistics), in implementation of Proclamation
4081, components of the Department of Defense were instructed, with
respect to pending procurements, that in cases in which bids or offers
had not been opened the opening date should be extended and the
solicitation modified to remove all Davis-Bacon Act requirements.
The March 4 amendment to the IFB in this procurement was in
accord with such instructions.

After the issuance of Proclamation 4040, the Assistant Secretary
of Defense issued a memorandum dated March 30, 1971, which super-
seded the February 24 memorandum and stated, among other things,
that solicitations issued after March 29, 1971, would be subject to the
Davis-Bacon Act but solicitations which had been issued between
February 23, 1971, and March 30, 1971, should not include Davis-
Bacon Act provisions. No reference was made in the March 30
memorandum to those solicitations which had been issued prior to
February 23,1971, and which had been amended between February 23
and March 30 to delete Davis-Bacon Act provisions in accordance
with the instructions included in the Assistant Secretary’s memo-
randum of February 24.

Department of Labor Memorandum No. 93, dated April 6, 1971, also
issued in implementation of Proclamation 4040, included on page 2
this statement by the Under Secretary of Labor, “By its terms, Proc-
lamation 4040 does not specifically require changes in pending pro-
curement actions or contract procedures with respect thereto which
were initiated prior to the revocation of the suspension.” In addi-
tion, the Department issued Memorandum No. 94 on April 27, 1971,

in which the Secretary of Labor made the following pertinent
statements:

It has been brought to our attention that a number of agencies have pending
prchtement actions for construction projects on which bids or proposals were
Solicited without Davis-Bacon wage payment provisions during the period from
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February 23 to March 29, inclusive, as a result of the suspension by Proclama-
tion 4031, and to which the Davis-Bacon Act, except for the effect of the
suspension, would be applicable.

For the further guidance of the agencies of the Federal Government and the
District of Columbia with respect to these pending procurement actions, the
President has asked me to explain that in the case of contracts not yet entered
into as a result of the solicitation of bids or proposals during the period when
Proclamation 4031 was effective, each agency should, if it can do so legally
and without undue hardship, take such action to accomplish a resolicitation
of bids or proposals as is authorized under governing procurement laws and
regulations and is most appropriate to effect a reinstatement of the applica-
tion of the Davis-Bacon provisions to the proposed contract work.

While the Department’s Memorandum No. 94 of April 27, 1971,
expresses the sentiment of the President that procurements pending
on March 30, 1971, which, but for the suspension of the Davis-Bacon
Act under Proclamation 4031 during the period February 24 to
March 29, 1971, inclusive, would have included Davis-Bacon Act provi-
sions be resolicited with such provisions, the Memorandum also in-
dicates that the decision in each case is for the particular contracting
agency to make. In this connection, the Department of the Air Force
has advised our Office that inasmuch as bids had been opened on
April 27, 1971, under the amended IFB, which did not include Davis-
Bacon Act provisions, prior to receipt of notice by the procuring
activity of the issuance of Department of Labor Memorandum No. 94
of the same date, the Air Force does not consider that resolicitation of
bids under a new IFB with Davis-Bacon Act provisions would be in
the interest of the Government or of the competitive bidding system.
In this regard, the Department points out that aside for the need of
award before June 1, 1971, for the reasons advanced by the procuring
activity, bid prices have been publicly exposed, and to resolicit the
procurement would therefore work to the prejudice of the three bidders
who in good faith and at some expense responded to the IFB. In the
circumstances, we are unable to conclude that the proposal by the
Department of the Air Force to make award under the IFB as pres-
ently constituted, to the lowest bidder who is determined to be both
responsive and responsible, is not in accord with the requirements of
the pertinent law and regulations. For your information, however, we
enclose a copy of our letter of today to the Secretary of the Air Force
in which we suggest that action be taken to make contract require-
ments more specific in future procurements.

For the reasons stated, your protest is denied.

[ B-172684]

Contracts—Subcontracts—Bid Shopping—Definiteness of Subcon-
tractor Listing Requirements

Although to be responsive, a bidder must comply with the subcontractor listing
requirements of an invitation for bids as this information is necessary in order

452-993 O - 72 - 2
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for the contracting agency to control bid shopping, it is erroneous to require
bidders to comply with the requirement for a specification classification that is
not set out as a category in the subcontractor listing form attached to the invita-
tion, for if the requirement was material, the procuring officials should have
indicated in explicit terms the sections of the specifications that were subject to
bid shopping. Therefore, the lowest bidder under an invitation to construct a
Federal Building and Post Office who complied with the subcontractor listing
requirements for all categories indicated is a responsive bidder even though
all subcontractor addresses were not furnished and one name was misspelled
as this is information obtainable without further bidder contact.

To the Administrator, General Services Administration, June 4,
1971:

By letter dated May 5, 1971, the General Counsel, General Services
Administration (GSA), furnished our Office with a report in the
protest of Wilkins Company, Inc., Boulder, Colorado, against the
award of a contract to any other bidder for construction of the Federal
Building and Post Office, Fort Collins, Colorado, project No. 66-124
(05046).

No award has been made pending resolution of the protest, and we
are advised that bids have been extended until June 5, 1971.

The controversy in this case concerns the manner in which bidders
responded to an invitation requirement to list proposed subcontractors
for certain specified areas of work to be performed under the contract.
Although it is the GSA conclusion that all four bidders are nonrespon-
sive to this requirement, it is suggested that the purported nonrespon-
siveness be waived on the ground that no bidder would be prejudiced
by such action in view of the fact that all bidders are equally non-
responsive to the same invitation requirement, and that award to the
otherwise responsive bidder, Wilkins, would be in the Government’s
interest.

For reasons set out below, we conclude that while the bids of two of
the bidders, Wilkins, the low bidder, and Hensel Phelps Construction
Co., the third low bidder, are, in fact, nonresponsive to the subcon-
tractor listing requirement, the bidder of the second low bidder, Reid
Burton Construction Co., Inc., is responsive to the listing requirement,
as apparently is the bid of the fourth low bidder, Weaver Construction
Company.

Pertinent sections from the subcontractor listing requirement con-
tained in the invitation Special Conditions are set out below:

5.1 For each category on the List of Subcontractors which is included as part
of the Bid Form, the bidder shall submit the name and address of the individual
or firm with whom he proposes to subcontract for performance of such category,
Provided, That the bidder may enter his own name for any category which he
will perform with personnel carried on his own payroll (other than operators of

leased equipment) to indicate that the category will not be performed by
subcontract

5.2 If the bidder intends to subcontract with more than one subcontractor for
a category or to perform a portion of a category with his own personnel and
subcontract with one or more subcontractors for the balance of the category,
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the bidder shall list all such individuals or firms (including himself) and state
the service to be furnished by each.
* * * ® * * *

5.13 If the bidder fails to comply with the requirements of paragraphs 5.1, 5.2
or 5.3 of this Clause, the bid will be rejected as nonresponsive to the invitation.

In addition, the invitation contains the following with respect to
“specialists”:

6.1 The term ‘‘specialist” as used in the specification shall mean an individual
or firm of established reputation (or, if newly organized, whose personnel have
previously established a reputation in the same field), which is regularly engaged
in, and which maintains a regular force of workmen skilled in either (as appli:
cable) manufacturing or fabricating items required by the contract, installing
items required by the contract, or otherwise performing work required by the
contract. Where the contract specification requires installation by a specialist,
that term shall also be deemed to mean either the manufacturer of the item, an
individual or firm licensed by the manufacturer, or an individual or firm who will
perform the work under the manufacturer’s direct supervision.

The form attached to the invitation for subcontractor listing sets out
10 categories and requires the listing of the names and addresses of
proposed subcontractors as well as the portion of the listed category to
be performed by each where more than one subcontractor per category
is to be listed.

The table of contents for volume I of the specification is divided into
16 divisions with various numbered sections listed in each division.
The text of volume I of the specification, however, does not repeat the
division headings set out in the table of contents, but instead gives only
the various section numbers with accompanying description for each.

The categories in the subcontractor listing form in two instances,
those entitled “Concrete” and “Electrical Work,” are substantially the
same as the corresponding division captions set out in the table of
contents of the specification, viz, “Concrete” and “Electrical.”

Division 3 of the volume I table of contents, entitled “Concrete,” is
broken down into the following four sections:

SECTION 0330 STRUCTURAL CONCRETE

SECTION 0331 ARCHITECTURAL CAST-IN-PLACE CONCRETE

SECTION 0344 ARCHITECTURAL PRECAST CONCRETE
(Architectural Cast Stone)

SECTION 03852 LIGHTWEIGHT INSULATING ROOF FILL

Similarly, division 16 of the table of contents, “Electrical,” contains
five sections as follows:

SECTION 1605 ELECTRICAL SYSTEMS

SECTION 1636 SNOW MELTING SYSTEM (Electric)
SECTION 1638 UNDERFLOOR DUCT SYSTEM
SECTION 1640 LIGHTING FIXTURES

SECTION 1656 FIRE ALARM SYSTEM

However, while the subcontractor listing form lists “Woodwork,
Including Carpentry & Millwork,” the relevant division of the volume
I table of contents merely lists “Carpentry” with sections thereunder
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only for “Carpentry” and “Plastic Laminate Finished Panels.” The
remaining categories of the subcontractor list are in most instances
categories which correspond roughly with specification section head-
ings, rather than division headings.

It is the position of the administrative report that the bid of the
low bidder, Wilkins, is nonresponsive because while it listed material
suppliers for the concrete and woodwork subcontractor list categories,
it did not list itself in order to indicate its intention that it would per-
form the remaining work in those categories as required by paragraph
5.1 of the invitation Special Conditions. The Hensel Phelps bid which
has expired would similarly be considered nonresponsive because while
it listed subcontractors for “deck forming” under the concrete category
and for “millwork” under the woodwork category, it did not list itself
as performing the remaining work in those categories.

With respect to the remaining bids, it is pointed out that section
0344 of the specification, Architectural Precast Concrete, is required to
be performed by a “specialist” as defined by the invitation, and that
while two of the four biddprs listed either subcontractors or themselves
for the concrete category, none of the bidders listed anyone who, in the
opinion of the contracting officials, qualified as a “specialist.” Thus, it
is contended that all bidders are equally nonresponsive in this regard.

We agree that the failure of the Wilkins bid to list itself as intended
performer of part of the work covered by the first two subcontractors
listing categories is sufficient to render that bid nonresponsive in view
of the explicit direction in Special Conditions paragraph 5.1, quoted
above, that such listing be included, and the advice in paragraph 5.13,
also quoted above, that failure to comply with section 5.1 will result
in bid rejection. This conclusion is in accord with the position taken
by our Office since our decision in 43 Comp. Gen. 206 (1963) that sub-
contractor listing requirements should be considered material invita-
tion requirements in order to control the undesirable practice by prime
contractors of bid shopping, i.e., the seeking after award by a prime
contractor of lower priced contractors than those originally considered
in the formulation of the bid price, and that strict compliance with
subcontractor listing requirements is necessary. See B-166971, June 27,
1969, and cases cited therein.

However, in our opinion, the conclusion that bidders were required
to list subcontractors for architectural precast concrete, or for any
other specification classification not specifically set out as a category in
the subcontractor listing form attached to the invitation, is erroneous.
The subcontractor listing requirement has been determined to be a ma-
terial invitation requirement not because it is necessary to assure per-
formance in accordance with the contract specifications but rather be-
cause of a desire on the part of GSA to control bid shopping. It is the



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 843

duty of the procuring officials, then, to determine which sections of the
specification work are subject to the evils of bid shopping and to list
them in the invitation.

In this case, reading the specifications as a whole and the listing
requirement leads us to conclude that there was no requirement to
list any more than that which was listed by the second low bidder.
For example, the administrative report takes the position that specifi-
cation section 0331, Architectural Precast Concrete, a “specialty” cate-
gory, was subject to the listing requirement apparently on the theory
that the specification section entitled Architectural Precast Concrete
falls under the division heading in the specification table of contents
entitled “Concrete.” However, to follow this rationale would mean
that proposed subcontractors would also have to be listed for any
of the other 10 specification sections listed under the table of contents
divisions entitled “Concrete,” “Carpentry,” and “Electrical.” At least
two of these other specification sections—section 0640, “Plastic Lami-
nate Finished Panels” and section 0352, “Lightweight Insulating Roof
Fill”—also require specialist qualifications, for which the listing of
the prime offeror would apparently not suffice. It does not appear,
however, that listing for work under these latter specification sections
was intended as they are not mentioned in the administrative report
and, in fact, no bidders gave listings for them.

It is our belief that those portions of the work intended to be sub-
ject to the listing requirement should be clearly indicated in the listing
form, in terms sufficiently explicit to enable bidders to determine with-
out reference to other supporting documents what is required.

We therefore conclude that the second low bid of Reid Burton which
listed itself or subcontractors for those phases of work ordinarily
understood to fall within the categories of “Concrete” and “Wood-
work” was responsive to those categories. While the addresses of Reid
Burton’s proposed subcontractors for the remaining categories are not
listed in each instance and while the name of one subcontractor was
misspelled, we have been advised that each listed proposed subcontrac-
tor is sufficiently identified in the bid for the contracting officer to
determine its identity without further contact with Reid Burton. Inas-
much as this is all that is required by our decisions 50 Comp. Gen. 295,
October 16, 1970, and B-169974, August 27, 1970, we conclude that
Reid Burton is responsive with respect to the remaining categories as
well.

Accordingly, if otherwise proper, award may be made to Reid
Burton.
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[ B-172581 ]

Contracts—Labor Stipulations—Nondiscrimination—*“Affirmative
Action Programs”

‘When an invitation for bids to rehabilitate and remodel apartment buildings
requires bidders to complete an appendix to the invitation which is intended to
implement the Washington Plan that provides equal employment opportunity on
Federal construction projects exceeding $500,000, and which was issued pursuant
to Executive Order No. 11246, the mere signing of the appendix without sub-
mitting the required specific percentage goals for minority manpower utilization
renders the low bid nonresponsive as the completion of the appendix is a condition
precedent to bid acceptance. Therefore, the failure to furnish the minority man-
power goals is not a minor informality that may be corrected or waived under
section 1-2.405 of the Federal Procurement Regulations and the deflcient bid is
not eligible for award.

To Sher and Harris, June 7, 1971:

You have protested by letters of April 15, May 3 and 4, 1971, against
the rejection of the low bid of the Northeast Construction Co. under
invitation for bids (IFB) No. 71481, issued by the Department of
Housing and Urban Development for the general rehabilitation and
remodeling of vacant apartment buildings in the Southeast section of
Washington, D.C.

The next low bidder, Bird Associates, Inc., has objected to an award
to Northeast because it failed to complete appendix “A” of the invita-
tion. Appendix “A” is an implementation of the Washington Plan (see
41 CFR 60-5) for equal employment opportunity on Federal construc-
tion projects exceeding $500,000. Bird contends that completion of the
appendix by a bidder “is a condition precedent to any bid being ac-
cepted as being responsive.” Consequently, it is argued that the mere
signing of appendix “A” in two places by Northeast without submit-
ting therein its specific percentage goals for minority manpower utili-
zation rendered its bid nonresponsive. For the reasons hereinafter
stated, we agree.

Paragraph 2 of amendment No. 1 incorporated appendix “A” into
the IFB stating that the appendix “stipulates Contractor responsibili-
ties under government requirements for affirmative action to assure
compliance with Equal Employment Opportunity Requirements of
Executive Order No. 11246 for federally involved Construction
Contracts.”

The appendix, entitled “NOTICE OF REQUIREMENT FOR
SUBMISSION OF AFFIRMATIVE ACTION PLAN TO EN-
SURE EQUAL EMPLOYMENT OPPORTUNITY,” was included
in the TFB in compliance with and implementation of an order issued
on June 1, 1970, by the Secretary of Labor, Assistant Secretary of
Labor for Wage and Labor Standards, and the Director of the Office
of Federal Contract Compliance. The order indicated that the Wash-



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 845

ington Plan is to be implemented by including in the invitation for
bids a notice substantially similar to one captioned “Appendix A,”
which is attached to the order. Appendix “A” of the IFB contains
substantially similar language to that required by the order. The Re-
quirements, Terms and Conditions of the appendix include a statement
of the prescribed ranges of minority manpower utilization for specifi-
cally designated trades covering four distinct time periods which would
constitute an acceptable affirmative action program; for example:

Range of Minority Group

Employment from May 31,
Trade 1971 Until May 31, 1972
Electriclans 16%-22%

Bidders were required to submit specific goals for minority manpower
utilization within the prescribed ranges for each particular trade to
be achieved on all work of the bidder during the term of the perform-
ance of any resultant contract, as follows:

Number of Minority Group
Bstimated Total Employment for the Employees and Their Per-

Trade on the Contract from May 81,  wevie sors Onet Ao, o1,
Trade 1971 Until May 31, 1972 1972
While you admit that Northeast did not submit specific goals for
minority manpower utilization as required by the appendix, you in-
vite our attention to the fact that Northeast signed and dated the
appendix at pages 4 and 12 thereof. Therefore, it is contended that
the bid was responsive in all material respects since the signatures
were “intended to mean, and indeed could only mean that North-
east * * * wag committing itself and committed itself to adopt as its
goals for minority manpower utilization, the goals [ranges] of the
Washington Plan as set forth in the Requirements, Terms and Condi-
tions of Appendix A.” Further, it is argued that Northeast’s failure
to complete the blank spaces calling for specific goals of minority
manpower utilization was a minor informality or irregularity, merely
a matter of form and not of substance, or, at most, a variation from
the exact requirement of the TF'B, which can be corrected or waived
in accordance with section 1-2.405 of the Federal Procurement Regu-
lations (FPR).
Section 1 of the Requirements, Terms and Conditions of appendix
“A” forbids the awarding of a construction contract of the type
involved here—

* * * unless the bidder completes and submits, prior to bid opening, this docu-
ment designated as Appendix A * * * which shall include specific goals of
minority manpower utilization for each trade designated below * * * during
the term of his performance of the contract, such goals to be established * * *
at least within the ranges established by this Appendix * * *,

. L * ] * * *

A bidder who fails or refused to complete or submit such goals shall not be
deemed a responsive bidder and may not be awarded the contrect * * *. In no
case shall there be any negotiation over the provisions of the specific goals
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submitted by the bidder after the opening of bids and prior to the award of
the contract.

To be eligible for award, each bidder will be required to comply with this
Appendio for the hereinbefore designated trades to be used during the term of
the performance of the contract * * *, [Italic supplied.]

In addition, paragraph 2 of amendment No. 1 states:

* * * Bidder is cautioned to complete Appendix A as required therein and
return the completed Appendix A with the bid. Fatlure to do so shall cause the
bid to be reected as nonresponsive. [Italic supplied.]

In view of the above, and as set forth below, we do not agree that
a failure to submit specific goals for minority manpower utilization
is a deviation which can be waived or corrected. Section 3 of the
Requirements, Terms and Conditions of appendix “A” states that
“The contractor’s or subcontractor’s goals established within the above
ranges shall express the contractor’s * * * commitment of the per-
centage of minority personnel who will be working in each specified
craft on each of his projects.” Also, section 4 thereof notes that the
commitment to specific goals is to meet affirmative action obligations.
[Ttalic supplied.] Section 5 thereof further buttresses our conclusion.
It reads, in pertinent part, that:

The contractor’s or subcontractor’s * * * commitment to specific goals for
minority manpower utilization as required by this Appendix A shall constitute
a commitment to make every good faith effort to meet such goals * * *,

In the event that the contractor fails to meet the specific goals which
he establishes, a determination of whether or not he exercised “good
faith” in attempting to meet said goals is based and correlative upon
his specific commitment thereon. Sanctions such as contract cancella-
tion can be imposed if it is determined that the contractor did not
employ the requisite “good faith.” It is our view that the submission
of goals by the successful bidder would operate to make the require-
ment for “every good faith effort” to attain such goals a material part
of his contractual obligation upon award of a contract. Therefore, the
obligations imposed by appendix “A” would become a part of the con-
tract specifications against which a contractor’s performance will be
judged in the event he fails to attain his stated goals, just as much
as his stated goals become a part of the contract specifications against
which his performance will be judged in the event he does attain his
stated goals.

With the foregoing in mind, we cannot agree that, because it signed
appendix “A” in two places, Northeast was committed to the pre-
scribed minimum percentage ranges for minority group employment
set forth in the Requirements, Terms and Conditions of the appendix.
Upon examination of the Northeast bid and the attached appendix
“A,” we find no basis to conclude that Northeast was legally bound
to at least the minimum presecribed percentage ranges. The appendix,
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read as a whole, is quite specific that the bidder must submit his goals,
since his compliance is measured by his goals and not by the prescribed
minimums. Accordingly, it is our opinion that a failure by a bidder to
submit specific individual goals for minority manpower utilizaton
constitutes such a material deviation from the stated requirements of
appendix “A” that such a deficient bid cannot be regarded as eligible
for award under the subject invitation.

[ B-172031]

Compensation——Additional—Environmental Pay Differential—
Compensatory Time in Lieu

Air National Guard technicians, whether they are wage or nongraded employees
or General Schedule employees, who for a 12-hour workday receive 4 hours
compensatory time for work in excess of 8 hours a day, or receive compensatory
time for an 8-hour Sunday tour of duty, are not entitled to environmental dif-
ferential pay, night shift differential pay, or premium pay, as 32 U.8.C. 709(g) in
authorizing the Secretary concerned to prescribe the hours of duty for the
technicians and to fix their basic compensation or additional compensation, pro-
vides for the granting of compensatory time in an amount equal to the time
spent in irregular or overtime work with no compensation for the compensatory
time, since the compensatory time is intended to be in lieu of overtime or dif-
ferential pay for additional hours of work.

Compensation—Additional—Environmental Pay Differential—
Premium Pay in Lieu

An Air National Guard technician who assigned to a 24-hour tour of duty at an Air
National Aireraft Control and Warning Site recelves 12 percent annual premium
pay under 32 U.S.C. 709(g), which is prescribed for unusual tours of duty,
irregular duty, or additional duty, and work on days that are ordinarily non-
workdays, when exposed to duty in a hazardous category is mot entitled to
environmental differential pay since premium pay not to exceed 12 percent
of basic pay is authorized to be paid in lieu of additional compensation, including
differentials and overtime compensation.

To the Chief, National Guard Bureau, June 9, 1971:

We refer further to your letter of February 23, 1971, reference
NGB-TNS, requesting a decision concerning the entitlement of Na-
tional Guard technicians to premium pay and environmental (hazard-
ous) differential pay during periods of overtime work.

You state that the following four questions set forth typical situa-
tions common to the National Guard technician program:

Question No. 1: An Air Technictan is exposed for the first time to an Hxplosives
and Incendiary Material High Degree Hazard category in the 9th hour of a
twelve hour workday (8-hours regular schedule, 4-hours compensatory time). As
environmental differential pay constitutes base pay, how many hours of en-
vironmental differential pay, if any, is the technician entitled?

Question No. 2: The last four hours of an Air Technician’s workday of twelve
hours (8-hours regular schedule; 4-hours compensatory time) are for a period
of time for which night shift differential is normally authorized. Is the technician
entitled to night shift differential pay ?

Question No. 3: A technician at an Air National Guard Aircraft Control and
Warning Site is on a twenty-four (24) hour tour from 0800 hours "T'uesday
to 0800 hours Wednesday. The technician is entitled to 129 annual premium
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pay for unusual tours of duty, irregular duty, additional duty (hours in excess
of 80-hours during a bi-weekly pay period), and work on days that are ordinarily
nonworkdays. Further, during the twenty-four (24) hour tour, the technician
is credited for two hours of work for each three hours spent on site, and one hour
of standby time for each three hours spent on site. During the twenty-four hour
tour, the technician is exposed to a Poisons (Toxic Chemicals) Low Degree
Hazard category. As environmental differential pay constitutes base pay, how
many hours of environmental differential pay, if any, is the technician entitled?

Question No. 4: A technician is required to work on a Sunday in support of a
Military Airlift Command Mission, outside his regularly scheduled tour of duty.
The technician would be credited on the Time and Attendance Card with eight
hours Compensatory Time Worked. Is the techmician entitfled to premium pay
for Sunday Work?

You ask that a determination be made regarding the above ques-
tions and the effect 32 1U.S.C. 709, as amended by the National Guard
Technicians Act of 1968, Public Law 90486, 82 Stat. 755, has upon
the entitlement of National Guard technicians to premium pay and
environmental pay during periods of compensatory (overtime) work.

We understand that employees subject to the General Schedule as
well as wage or nongraded employees are included in the four situa-
tions described above.

Subsection 709(g) of Title 32, United States Code, provides:

(g) (1) Notwithstanding sections 5544 (a) and 6102 of title 5, United States
Code, or any other provision of law, the Secretary concerned may, in the case
of technicians assigned to perform operational duties at air defense sites—

(A) prescribe the hoursof duties;

(B) fix the rates of basic compensation ; and

(C). fix the rates of additional compensation ;
to reflect unusual tours of duty, irregular and additional duty, and work on days
that are ordinarily nonworkdays. Additional compensation under this subsec-
tion may be fixed on an annual basis and is determined as an appropriate per-
centage, not in excess of 12 percent, of such part of the rate of basic pay for
the position as does not exceed the minimum rate of basic pay for GS-10 of the
General Schedule under section 5332 of title 5, United States Code.

(2) Notwithstanding sections 5544 (a) and 6102 of title 5, United States Code,
or any other provision of law, the Secretary concerned may, for technicians other
than those described in clause (1) of this subsection, prescribe the hours of duty
for technicians. Notwithstanding sections 5542 and 5543 of title 5, United States
Code, or any other provision of law, such techniciang shall be granted an amount
of compensatory time off from their scheduled tour of duty equal to the amount
of any time spent by them in irregular or overtime work, and shall not be en-
titled to compensation for such work.

Section 8(a) of Public Law 90-486 (32 U.S.C. 709 note) states that,
except as provided in 82 U.S.C. 709 (g), the Secretary concerned shall
fix the rate of basic compensation in accordance with the General
Schedule in 5 U.S.C. 5332 or under the appropriate prevailing rate
schedule in accordance with 5 U.S.C. 5341.

Senate Report No. 1446, 90th Congress, 2d session, part of the legis-
lative history of Public Law 90486, states at page 3, “With regard
to special pays, overtime, differential and premium pay, none is au-
thorized under the present system, only compensatory time off.” With
respect to the new legislation which superseded the old, the report

states at page 16:
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PREMIUM PAY FOR TECHNICIANS EMPLOYED AT AIR DEFENSE SITES

The bill authorizes the Secretary concerned, in the case of technicians assigned
to perform operational duties at air defense sites, to preseribe the hours of those
duties, fix the rates of basic compensation, and authorize additional compensa-
tion not to exceed 12 percent of such part of the rate of basic pay as does not
exceed the minimum rate of basic pay for GS-10 of the General Schedule.

There are approximately 5,100 technicians affected by this provision. About
4,500 are on duty 62 hours a week as part of their normal employment; 350
are normally on duty about 50 hours a week. The Department of Defense has
indicated that those on duty for 62 houns will be authorized annual premium
pay in the amount of 12 percent of basic compensation and those on duty for
50 hours annual premium pay at 8 percent.

AUTHORITY OF THE SECRETARY TO PRESCRIBE THE HOURS OF
WORK WITH AUTHORITY FOR COMPENSATORY TIME OFF

The bill provides that the Secretary concerned may prescribe the hours of duty
for all technicians (other than those employed at air defense sites where separate
authority will apply) and directs the ‘Secretary to grant compensatory time off
to a technician from a regularly scheduled tour of duty in an amount equal to
the amount of time spent in irregular or overtime work in lieu of being paid for
that work. This authority will continue the existing practice regarding hours of
work and compensatory time off. It is the firm view 'of the committee that the ir-
regular hours of work to which technicians are subjected on frequent occasions
make it impractical, both from the standpoint of the Government and the indi-
vidual, to be limited to the normal provisions regarding a straight 40-hour week
with overtime or differential pay for additional hours of work. The frequent
irregular hours are inherent in the technician job and position.

The applicable parts of the House Report No. 1823, 90th Congress,
2d session, at pages 12 and 13, are to the same effect.

We note that the statutory provision regarding compensatory time
off for irregular or overtime work specifically states that no compen-
sation is allowable for such work. Also, that portion of the legislative
history quoted above dealing with compensatory time off indicates that
such time off is to be in lieu of overtime or differential pay for addi-
tional hours of work.

The statutory provision and the statement in the legislative reports
relating to the 12 percent additional compensation are not as clear
regarding the types of compensation it supplants. No reference is made
therein even to overtime compensation but it seems apparent that the
language “(C) fix the rates of additional compensation” as used in the
above statute includes differentials such as for night, holiday, Sunday,
and hazardous duty compensation, as well as overtime compensation.
Therefore, it is reasonable to say that the same language “additional
compensation” used in the next sentence of the statute with respect to
the 12 percent of basic pay was intended to mean that it would be in
lieu of the additional compensation including differentials and over-
time compensation which otherwise could be fixed.

Accordingly, as to questions 1 and 8, no environmental differential is
payable. Questions 2 and 4 are answered in the negative.
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[ B-172671]

Compensation—Promotions—Whitten Rider Restriction—Waiver

Following the upgrading of the entrance grades for attorneys to GS-9 and GS-11
from GS-7 and GS-9, and the adjusting of grades as a consequence, the National
Labor Relations Board (NLRB) negotiated an agreement with the NLRB Pro-
fegsional Association to consider shorter time periods for promotions and re-
quested waiver of the Whitten Amendment requirement of 1-year ingrade except
when only 5 weeks or less remained to complete the required year of service, and
as the agreement entered into pursuant to Executive Order No. 10988, which
reserved to the Government the authority to promote the efficiency of personnel
operations, does not guarantee promotions, the exercise of the 5-week rule is
administrative and its validity is not a matter for arbitration. Therefore, an
attorney whose promotion wa's delayed by reason of the 5-week rule is not entitled
to a retroactive promotion for in the absence of administrative error the general
rule against retroactive promotions applies.

To the Chairman, United States Civil Service Commission, June 14,

1971:

Reference is made to your letter of April 20, 1971, requesting our
decision as to whether the National Labor Relations Board (NLRB)
may lawfully make a retroactive promotion of one of its employees (if
an exception to the Whitten Amendment be granted by the Commis-
sion) in order to comply with an advisory arbitration award. It is
stated that the arbitrator found that the Board’s decision not to pro-
mote the employee at a particular time under a Board-created “five-
week cut-off” rule was a violation of a negotiated agreement between
the Board and a labor organization.

We understand that effective September 1, 1968, new entrance
grades for attorneys were established at grades GS-9 and GS-11 in-
stead of at GS-7 and GS-9. Attorneys hired earlier in GS-7 and GS-9,
who qualified under the new standards, were promoted and the Board
requested waiver by the Commission of the service-in-grade require-
ment when necessary. Later the Board took action to adjust the grades
of attorneys in GS-11 and (S-12 who had been hired before Septem-
ber 1, 1968.

In October 1969 the Board negotiated agreements with the NLRB
Professional Association which contained shorter time periods for con-
sideration for promotion. The newly established time-in-grade require-
ments were as follows:

a. Attorneys shall be eligible for consideration for promotion from
GS-9 to GS-11 after 1 year in grade.

b. Attorneys shall be eligible for consideration for promotion from
GS-11 to GS-12 after 1 year in grade and a minimum of 14 months of
appropriate Board experience.

c. Attorneys shall be eligible for consideration for promotion from
GS-12 to GS-13 after a minimum of 16 months in grade and 30 months
of appropriate Board experience.
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d. Policy set forth in a~c above is not to be interpreted to imply au-
tomatic promotion or to preclude earlier promotion where appropriate
for those attorneys who have had legal experience with other Federal
agencies, clerking experience or experience as a private practitioner, as
well as for those attorneys who by their performance indicate they are
performing at a higher grade level.

Apparently, there were attorneys who had completed the specified
Board service who were deserving of promotion without regard to
the time-in-grade policy set forth in the above agreement but who
could not be promoted without obtaining a waiver of the Whitten
Amendment requirement of 1 year in grade from the Civil Service
Commission. If the time required to complete the requirement of 1
year in grade was appreciable, the Board would request that a waiver
be granted by the Commission. However, the Board had a practice that
if the interval was 5 weeks or less no request would be made and the
promotion would be iade effective at the beginning of the first pay
period after the 1-year service requirement was met. The reason given
for this practice was a balancing of the prejudice to the individual
against the expenditure of time and effort to process the request for
the waiver without which the promotion could not be granted in any
event.

In the specific case here involved the Board determined that Mr.
Amedeo Greco, a GS-12 attorney, was eligible for promotion (appar-
ently on April 11, 1970). However, because of the 5-week rule his
promotion was not made until May 17, 1970, after he had completed 1
year in grade. Mr. Greco and the NLRB Professional Association filed
a grievance which was subsequently heard by an arbitrator. The arbi-
trator held that Mr. Greco should be compensated for the delay in his
promotion and that the 5-week rule should be abandoned. The arbitra-
tor based his award, in part, on findings that the 5-week rule was not
applied consistently and that all requests for exceptions to the Whitten
Amendment sought by the Board for attorneys in situations similar
to that of Mr. Greco were granted by the Commission.

Regarding the granting of retroactive pay increases we stated the
following in B-168715, January 22, 1970:

As a general rule an administrative change in salary may not be made retro-
actively effective in the absence of a statute so providing. 26 Comp. Gen. 706
(1947), 39 id. 583 (1960), 40 id. 207 (1960). However, we have permitted adjust-
ments (retroactively effective) of salary rates in certain cases when errors
occurred in failures to carry out nondiscretionery administrative regulations or
Dolicies. See 34 Comp. Gen. 380 (1955) and 39 id. 550 (1960). Also, we have per-
mitted retroactive adjustments in cases where the administrative error has
deprived the employee of a right granted by statute or regulation. See 21 Comp.
Gen. 369, 376 (1941), 37 id. 800 (1957), 87 id. T74 (1958).

With respect to agreements with employee organizations Executive
Order No. 10988, January 18, 1962, effective during the period the
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agreement here concerned was entered into, provides in pertinent part
as follows:

Sec. 7. Any basie or initial agreement entered into with an employee organiza-
tion as the exclusive representative of employees in a unit must be approved by
the head of the agency or an official designated by him. All agreements with such
employee organizations shall also be subject to the following requirements, which
shall be expressly stated in the initial or basic agreement and shall be applicable
to all supplemental, implementing, subsidiary or informal agreements between
the agency and the organization :

(1) In the administration of all matters covered by the agreement officials and
employees are governed by the provisions of any existing or future laws and
regulations, including policlies set forth in the Federal Personnel Manual and
agency regulations, which may be applicable, and the agreement shall at all
times be applied subject to such laws, regulations and policies;

(2) Management officials of the agency retain the right, in accordance with
applicable laws and regulations, (a) to direct employees of the agency, (b) to
hire, promote, transfer, assign, and retain employees in positions within the
agency, and to suspend, demote, discharge, or take other disciplinary action
against employees, (¢) to relieve employees from duties because of lack of work
or for other legitimate reasons, (d) to maintain the efficiency of the Government
operations entrusted to them, (e) to determine the methods, means and person-
nel by which such operations are to be conducted; and (f) to take whatever
actions may be necessary to carry out the mission of the agency in situations of
emergency.

The agreement in question does not guarantee promotions of the
attorneys involved, but merely states that such attorneys shall be eli-
gible for consideration for promotion when they have completed the
requisite periods of service. It cautions that the policy set forth therein
is not to be interpreted to “imply automatic promotion or to preclude
earlier promotion.” Under section 7 of Executive Order No. 10988 the
management officials of the Board retain the right, in accordance with
applicable laws and regulations, to maintain the efficiency of the Gov-
ernment operations entrusted to them and to determine the methods
and means by which such operations are to be conducted. The Board
adopted the 5-week rule based on considerations of efficient personnel
operation. Adoption thereof was consistent with the authority retained
under section 7 supra and, therefore, the matter of validity of the rule
does not appear properly a subject of arbitration. See 50 Comp. Gen.
708 (1971).

The action of the Board in setting the effective date of Mr. Greco’s
promotion was an exercise of its discretion and was in accordance with
stated agency policy. Accordingly, the general rule that promotion
may not be made retroactively effective is for application, there being
no indication of administrative error.

[ B-1727611

Bids—Omissions—Prices in Bid

The failure to submit a price for one of four military installations at which
delivery is to be made of coveralls solicited under an invitation that requested
individual prices on the quantities specified for each installation is not a clerical
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oversight that may be waived as a minor irregularity pursuant to paragraph
2-405 of the Armed Services Procurement Regulation, and the omitted price
may not be inserted on the basis the single price guoted for the other three
installations applies to the entire quantity solicited because the bidder had
checked the block captioned ‘1009, of all quantities to be awarded or none”
in the bid form, nor may the nonresponsive bid be considered for partial award.
As an award of the whole contract is in the best interests of the Government,
it may be made to the responsive and responsible bidder offering the low aggre-
gate bid whose unit net price for the entire procurement is reasonable although
slightly higher than that of the nonresponsive bidder.

To the Director, Defense Supply Agency, June 21, 1971:

Reference is made to letter dated April 26, 1971, your reference
DSAH-G, with enclosures, from the Assistant Counsel, requesting
a decision whether under invitation for bids No. DSA100-71-B-0987,
the bid of the Kings Point Mfg. Co., Inc., may be corrected to show
a bid price for an unpriced destination item when such correction
will result in displacement of the apparent low bidder. Receipt is also
acknowledged of supplemental reports dated June 1 and 4, 1971, from
the Assistant Counsel.

The invitation, issued on March 11, 1971, by the Defense Personnel
Support Center (DPSC), Philadelphia, Pennsylvania, solicited bids
for the manufacture and delivery f.o.b. destination of 46,700 pairs of
coveralls, flying, man’s, CWU-27/P, sage green, high temperature,
resistant, polyamide. The destination points were Mechanicsburg,
Pennsylvania; Atlanta, Georgia; Memphis, Tennessee; and Ogden,
Utah. While the invitation covered a total quantity of 46,700 pairs
of coveralls, individual prices were required to be submitted on the
basis of specified quantities designated for each of the four military
installations as set forth on DPSC Forms 369-1 and 3692, the invi-
tation bidding sheets. The invitation did not require bidders to bid
on all destinations.

At the bottom of DPSC Form 369-2 there appears the statement :

The offeror agrees that the minimum and maximum guantities specified above
as acceptable for award are the only quantity limitations applicable to this
procurement, except as stated below :

Following that statement, Kings Point checked block No. 2 captioned
“100% of all quantities to be awarded or none.” Below such block the
further statement appears:

Failure to indicate separate minimum and maximum. quantities will be deemed
an offer to accept an award for the total of the quantities bid upon for each item
of supply or destination or any part thereof.

Six bids were received and opened on March 31, 1971. Mason &
Hughes, Inc., submitted the apparent overall low unit price bid of
$35.94, less prompt discount of 1.95 percent for the entire quantity
of 46,700 coveralls, all or none. Kings Point Mfg. Co., Inc., bid on all
destinations except Mechanicsburg. Opposite each destination bid
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upon, it inserted a unit price of $36.45. Kings Point has requested
that its original bid be corrected to show for the Mechanicsburg des-
tination a unit price of $36.45, the same price quoted by it for each
of the other three destinations. If Kings Point is to be permitted to
correct its bid by inserting the price of $36.45 for the Mechanicsburg
destination, then it would become the low bidder as follows: $36.45
for the entire quantity, which price was timely reduced in telegram
dated March 31, 1971, by $0.81, or to $35.64 per unit, less prompt pay-
ment discount of 2 percent. The contracting office has recommended
that Kings Point should not be permitted to correct its bid and that the
“all or none” bid of Mason & Hughes, Inc., be accepted as the lowest
overall bid on all four destinations.

In its letter of April 12, 1971, to DPSC, Kings Point states that
“the failure to type in the $36.45 price proximate to the Mechanicsburg
line is a clerical oversight constituting a minor irregularity.” The cor-
poration has requested that the price of $36.45 be inserted in its
original bid opposite the Mechanicsburg destination and that its bid,
as corrected, and as modified by its telegram of March 31, 1971, be
considered for award.

Kings Point contends that by checking the second block on DPSC
Form 369-2, captioned “100% of all quantities to be awarded or none,”
it could only receive an award on the entire advertised 46,700 units
and for a lesser quantity only if the Government unilaterally reduced
the quantity “to be awarded.” The corporation maintains that since its
only quoted price of $36.45 must be read in conjunction with the “all
or none” limitation it placed thereon, the Government must evaluate
its bid as obviously having offered the entire bid quantity at a single
price.

We cannot accept Kings Point’s interpretation. If it was Kings
Point’s intention at the time of bidding to also bid on the Mechanics-
burg destination, it should have inserted a bid price opposite that
destination.

On page 1 of the invitation, under the section entitled “OFFER,”
the bidder “offers and agrees * * * to furnish any or all items upon
which prices are offered, at the price set opposite each item.” Since
Kings Point failed to submit a price for the Mechanicsburg destina-
tion, we cannot say that it would be obligated to deliver 1,180 pairs
of coveralls to that destination at the unit bid price quoted for the three
other destinations. Such failure to quote a price constitutes a material
deviation which may not be waived under the authority of paragraph
2-405 of the Armed Services Procurement Regulation. 41 Comp. Gen.
412 (1961) ; 46 id. 434 (1966).
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Further, since a price was not inserted for the Mechanicsburg item,
the bid is not responsive to that item. In 38 Comp. Gen. 819, 821
(1959), it was stated :

It i3 probable that the majority of unresponsive bids are due to oversight or
error, such a8 the failure to quote a price, to sign the bid, to furnish a-bid bond,
to submit required samples or data, or the submission of the wrong sample,
incomplete data, or statements the actual meaning of which was not intended,
ete. An unresponsive bid does not constitulte an offer which may properly be
accepted, and to permit a bidder to make his bid responsive by changing, adding
to, or deleting a material part of the bid on the basis of an error alleged after
the opening would be tantamount to permitting a bidder to submit a new bid.
It i3 our opindon that an allegation of error is proper Yor consideration only in

cases where the bid is responsive to the invitation and is otherwise proper for
acceptance. [Italic supplied.]

See, also, 49 Comp. Gen. 749, 752 (1970). In view thereof, the failure
to quote a price for the Mechanicsburg item may not be corrected as an
error in bid.

In its letter of May 20, 1971, Kings Point states that if its bid
cannot be corrected to show a bid price for 1,180 units covered by the
Mechanicsburg destination, our Office should consider.an alternative
approach to acceptance of its bid. Kings Point alleges that it would
be in the interest of the Government to award 45,520 units to it and to
cancel the balance of 1,180 units; that a comparison of its aggregate
net total bid price of $1,589,886.12 for 45,520 units and Mason &
Hughes’ aggregate net total bid price of $1,645,669.24 for the entire
total quantity of 46,700 units shows a difference of $14,200.88; and
that on the basis of a total price of $14,200.88 for 1,180 units, the unit
price would be $47.27, which it states is approximately 85 percent
more than Kings Point’s unit price of $35.64 and Mason & Hughes’
unit price of $35.94. Kings Point contends that the Government has &
right to make the type of award suggested by it pursuant to paragraph
10(a) of the Solicitation Instructions and Conditions which provides
that “The contract will be awarded to that responsible offeror whose
offer conforming to the solicitation will be most advantageous to the
Government, price and other factors considered.”

In regard to Kings Point’s contention that by awarding the entire
total quantity to Mason & Hughes the Government will be paying
$47.27 each for the 1,180 units covered by the Mechanicsburg destina-
tion, the contracting officer states that the method by which Kings
Point arrives at a difference of approximately 35 percent is by ag-
gregating the difference in price of $14,200.88 over 1,180 units rather
than the total quantity of 46,700 units; that having applied the differ-
ence in price to 1,180 units, Kings Point concludes that the Govern-
ment would be purchasing these 1,180 units at an exorbitant price of
$47.27 per-unit; and that the Government will not be paying a price of
$47.27 each, as alleged by Kings Point, but that it will be paying a
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price of $35.23917 per unit net for the entire procurement quantity of
46,700 units, if purchased from Mason & Hughes.

The contracting officer contends the unilateral “bargain hunting”
by the Government, as suggested by Kings Point, would seriously
affect the rights of the bidders and would impair the integrity of the
bidding system. It is pointed out by the contracting officer that the
Government needs the total quantity of 46,700 units; that the differ-
ence between the net unit prices quoted by Kings Point and Mason &
Hughes is only $0.31197; that he considers the unit price quoted by
Mason & Hughes to be reasonable; and that in determining reason-
ableness, only the unit prices quoted by Kings- Point and Mason &
Hughes should be compared. In support of his recommendation that
the “all or none” bid of Mason & Hughes be accepted, the contracting
officer has cited our decisions of July 26 and September 8, 1961,
B-146213, where we stated that it is proper to make an award on an
“all or none” bid, which bid is the only one to provide full coverage on
all items in the solicitation, where the price is considered reasonable
in-the circumstances.

Our decision, B-146213, cited by the contracting officer, involved an
invitation in response to which four “all or none” bids were received,
bidder No. 1 bidding on item 1, bidder No. 2 (Foremost) bidding on
items 1 and 2, bidder No. 8 bidding on items 1, 2 and 3, and bidder No.
4 (Regis) bidding on items 1 through 4. The contracting officer in that
case determined that the circumstances warranted cancellation of the
invitation. However, our Office concluded that cogent or compelling
reasons for cancellation were not present; that the original invitation
should be reinstated; and that the award should be made to bidder
No. 4 (Regis). In our decision of July 26, 1961, B-146213, we stated as
follows:

The basgis for the contracting officer’s cancellation and readvertisement was
that it could not be established clearly that an award to Regis would be in the
best interests of the Government in view of Foremost’s offer some $6,200 lower
on the first two items. However, while Foremost offered those two items at a
lower cost, there were not ungualified bids on items 3 and 4 that could have been
combined with the bid of Foremost on items 1 and 2 to result in a combination
of prices that would have been less than the over-all price quoted -by Regis. The
only bidder that offered to furnish the Government everything it desired to
obtain in the procurement was Regis. While a partial award on items 1 and 2
could have been made to Foremost at a lower unit cost, the obvious purpose of
the invitation was to consummate an award or awards for the entire procure-
ment. Since Regis was the only bidder permitting that result to be accomplished,
the contracting officer only had to satisfy himself that the prices quoted by Regis
were reasonable. Regis has stated that the unit prices it quoted were considerably
below the prices paid on the previous procurement and were in line or below
prices being paid by military installations within the state. Apparently, this is
not denied by the procuring facility. Therefore, since Regis was the only bidder
conforming to all of the Government’s needs, we believe that the contracting

officer had only to ascertain by a comparison with other procurements whether
the prices quoted by it were reasonable in the circumstances.
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In addition, in the September 8, 1961, decision, we stated as follows:

* * * However, when, as in this case, there is no other combination of bids for
all the items that would result in a lower price than the aggregate bidder’s price
and the latter is not shown to be unreasonable, we see no reason why award
should not be made on the over-all basis. To do otherwise would prejudice the
interests of the bidder who offered to furnish the Government all of its needs
and who in so doing had disclosed its prices to the competition. * * *

We believe in the general proposition that the Government adver-
tises to secure its needs at the best possible prices and that award of
the whole contract, when in the best interests of the Government,
should be made to a responsive and responsible bidder offering a low
aggregate bid, even though that bid may be higher on certain items
than another bid. It also is our opinion that the fact that a partial
award may be made at a price lower for certain items than the price
for those items in an “all or none” bid which is low in the overall does
not per se justify a determination that the “all or none” bid price is un-
reasonable, nor does it otherwise by itself qualify as a cogent or com-
pelling reason for cancellation and readvertisement of some of the
items.

The record indicates none of the bidders submitted an unqualified
bid. on all four destinations which could be combined with the bid of
Kings Point on three of the four destinations, namely, Atlanta, Mem-
phis and Ogden. The contracting officer has stated that the Govern-
ment needs delivery of the coveralls to all four destinations. We agree
with the contracting officer that in determining whether an exorbitant
price would be paid for the coveralls if the “all or none” bid of
Mason & Hughes were to be accepted, the unit price quoted by that
firm would be the proper basis to be used. Since there isa difference of
only $0.31197 between the net unit prices quoted by Mason & Hughes
and Kings Point, we believe that there is no.basis for concluding that
the unit price quoted by Mason & Hughes is unreasonable. In this con-
nection, it is reported that in the last 2 years, the award price for cov-
eralls ranged from a high of $46.82 to a low of $41.28 for comparable
quantities, both low and high prices being paid to Kings Point.

Accordingly, the bid of Kings Point Mfg. Co., Inc., may not be con-
sidered for award.

[ B-149270 ]

Appropriations—No Year—Authorization v. Appropriation Act

Notwithstanding section 101 of the Emergency Home Finance Act of 1970 author-
ized the appropriation of funds without fiscal year limitation for the purpose of
adjusting the effective interest charged by Federal home loan banks on borrow-
ings, the Congress having in section 509 of the Independent Offices and Depart-
ment of Houslng and Urban Development Appropriation Aect, 1971, which pro-
vided the funds to implement the enabling act, restricted the availability of the
funds appropriated by the act to the current fiscal year unless otherwise ex-
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pressly provided, the “no-year” provision in the authorization act is not incor-
porated in the appropriation act so as to meet the requirements of 31 U.8.0.
718, and, therefore, the funds appropriated for the interest adjustment payments
bg' the Federal home loan banks are not available for obligation beyond June 80,
1971.

Appropriations—Obligation—Section 1311, Supplemental Appro-
priation Act, 1955—Loans—Interest Adjustment

In the implementation of the program authorized by section 101 of the Emer-
gency Home Finance Act of 1970 for the adjustment of interest charged by Fed-
eral home loan banks on borrowings, and for which funds were appropriated on &
fiscal year basis, an obligation within the meaning of section 1311 of the Supple-
mental Appropriation Act, 1955, as amended, 81 U.8.C. 200, will come into being
at the time member institutions request commitments for allowance funds from
the Federal home loan bank of which they are a member. However, 8o as not to
nullify the fiscal year limitation, the expiration of the commitment should occur
at the end of a reasonable period. Moreover, the home loan bank records con-
stitute evidence of the obligation, unused commitments will become deobligated
and may not be reobligated if the period of obligation has expired, and the certi-
fications required by 81 U.8.0. 200(c) are not to be made by persons below the
level of chief accounting officer.

To the Chairman, Federal Home Loan Bank Board, June 23, 1971:

Reference is made to your letters of May 19 and June 14, 1971, re-
questing our decision concerning several questions that have arisen in
connection with the administration of the program authorized by sec-
tion 101 of the Emergency Home Finance Act of 1970, Public Law 91—
351, approved July 24, 1970, 84 Stat. 450.

Section 101 provides as follows:

Sec. 101. (a) There Is authorized to be appropriated not to exceed $250,000,000,
without fiscal year limitation, to be used by the Federal Home Loan Bank Board
for disbursement to Federal home loan banks for the purpose of adjusting the
effective Interest charged by such banks on short-term and long-term borrowing
to promote an orderly fiow of funds into residential construction. The disburse-
ment of sums appropriated hereunder shall be made under such terms and condi-
tions as may be prescribed by the Board to assure that such sums are used to
assist in the provision of housing for l1ow- and middle-income families, and that
such families share fully in the benefits resulting from the disbursement of such
sums. No member of a Federal home loan bank shall use funds the interest
charges on which have been adjusted pursuant to the provisions of this section to
make any loan, if—

(1) the effective rate of interest on such loan exceeds the effective rate of
interest on such funds payable by such member by a percentile amount which is
in excess of such amount as the Board determines to be appropriate in further-
ance of the purposes of this section; or

(2) the principal obligation of any such loan which is secured by a mortgage
on a residential structure exceeds the dollar limitations on the maximum mort-
gage amount, in effect on the date the mortgage was originated, which would be
applicable if the mortgage was insured by the Secretary of Housing and Urban
Development under section 203 (b) or 207 of the National Housing Act.

(b) Not more than 20 per centum of the sums appropriated pursuant to sub-
section (a) shall be disbursed in any one Federal home loan bank district.

Funds to finanee the program were provided to the Federal Home
Loan Bank Bgﬁd in title IV of the Independent Offices and Depart-
ment of Housing and Urban Development Appropriation Act, 1971,
Public Law 91-556, approved December 17, 1970, 84 Stat. 1461, which
contains the following appropriation:
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For payments to Federal home loan banks for the purpose of adjusting the
effective interest rates charged by such banks, as authorized by section 101 of
the Bmergency Home Finance Act of 1970, $85,000,000.

The first question presented for our decision is whether the above-
mentioned $85 million appropriation is available for obligation after
June 30, 1971.

Relative to such matter there is for consideration section 7 of the
act of August 24, 1912, as amended, 31 U.S.C. 718, which provides
that—

No specific or indefinite appropriation made subsequent to August 24, 1912, in
any regular annual appropriation Act shall be construed to be permanent or
available continuously without reference to a fiscal year unless it belongs to one
of the following four classes: “Rivers and harbors,” “lighthouses,” “public build-
ings,” and “pay of the Navy and Marine Corps,” * * * or unless it is made in
terms expressly providing that it shall continue available beyond the fiscal year
for which the appropriation Act in which it is contained makes provision.

Also there is for consideration section 509 of the here-involved appro-
priation act which provides that—

No part of any appropriation contained in this Act shall remain available for
obligation beyond the current fiscal year unless expressly 8o provided herein,

As pointed out in your letter we have stated that in the absence of
legislative history to the contrary, appropriation language specifically
referring to an authorization act which provides that appropriations
made pursuant thereto shall remain available for longer than a fiscal
year operates to incorporate the provisions of the authorizing act into
the provisions of the appropriation. We have held that such incorpora-
tion by reference is sufficient to overcome the implication of fiscal year
availability deriving from the enacting clause of a regular annual
appropriation act and serves to meet the requirements of 31 U.S.C.
718. See 45 Comp. Gren. 236 (1965) and 508 (1966).

You urge that such reference to the authorization act in the ap-
propriation language also serves to meet the requirement of section
509 of the appropriation act quoted above.

‘While we have found nothing in the legislative history of section 509
or of similar language contained in various other appropriation acts,
which precisely describes the intent of such language, it seems evident
that the purpose thereof is to overcome the effect of our decisions, such
as those referred to above, regarding the requirements of 31 U.S.C. 718.
See the discussion of this matter in House Report No. 1040, 88th Con-
gress, pp. 55~-56, which apparently gave rise to the general practice of
including provisions similar to section 509 in appropriation acts. In
other words the effect of such language is to require the act making
the appropriation to expressly provide (rather than by incorporation
by reference) for availability longer than 1 year if the enacting
clause is to be overcome as to any specific appropriation contained
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therein. Otherwise, the use of such language in an appropriation act
would appear to serve little if any purpose.

Aside from the effect of section 509, we believe the legislative history
of this particular appropriation supports the view that the Congress
intended that the appropriation not be available for obligation beyond
June 80, 1971. Prior to the enactment of the authorization act, the
President: submitted an estimate for an appropriation of $250 mil-
lion, such appropriation to be effective only upon the enactment of the
then pending authorization or similar legislation. The Senate Com-
mittee on Appropriations, in favorably reporting the then pending
appropriation bill recommended inclusion of this item together with
language making such sum “available until expended” and in such
form the bill was passed by the Senate.

Before the bill came out of conference the authorization act was
enacted, and the committee of conference recommended agreement on
language to reduce the amount to $85 million. Also, the language which
it recommended contained no provision making such sum available
until expended. Concerning such action, the statement of the managers
on the part of the House, printed with the conference report in House
Report No. 1345, explains that the recommended language—

Appropriates $85,000,000 for interest adjustment payments to Federal home
loan banks instead of $250,000,000 as proposed by the Senate. The amount
provides funds for the first year of this new program. A request for additional
funds can be considered when there is demonstrated need for additional funding
and specific plans are developed.

As indicated above, in view of such explanation and the omission of
Senate-approved language that specifically would have made the ap-
propriation available until expended it is our belief that the Congress
when it adopted the conference recommendation did not intend that
this appropriation be available for obligation beyond June 30, 1971.

You also ask when, under this appropriation and the regulations
issued pursuant to section 101 of the Emergency Home Finance Act
of 1970, does there come into being with respect to the appropriation
an obligation within the meaning of section 1311 of the Supplemental
Appropriation Act, 1955, as amended, 31 U.S.C. 200. Your letter
suggests three possible answers. First, you ask whether such obliga-
tions consist of—

The outstanding commitments made by Federal Home Loan Banks to member
institutions under paragraph (b) of section 527.4 of the regulations? If so, may
the “documentary evidence” required by subsection (a) of the obligation statute
and the “records” required by subsection (c) of that statute consist of the records
of the Federal Home Loan Banks respecting such commitments, and may the
Federal Home Loan Bank Board designate officers or employees of said Banks

atsa }’ﬂfglﬁ to make the certifications required by subsection (c¢) of the obligation
8
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It is our understanding that under the program authorized by sec-
tion 101, referred to in the regulations, 12 CFR 527, as the “Housing
Opportunity Allowance Program,” funds provided therefor are al-
located by the Federal Home Loan Bank Board in accordance with a
formula established therein to the 12 Federal Home Loan Banks.
Based, in general, on a formula involving the amount of outstanding
mortgages on single-family dwellings held by them, member institu-
tions request commitments for allowance funds from the district bank
of which they are members.

Section 527.4 of the regulations referred to above reads, in part, as
follows:

§ 627.4 Credits to member institutions.

(a) General. Each member institution having a commitment for allowance
funds as provided in paragraph (b) of this section will, to the extent of such
commitment, receive from the Bank of which it is a member a credit against
interest due on advances in an amount equal to the total amount of allowances
which the member institution has properly credited on qualifying loans was
provided in § 527.8.

(b) Commitments for allowance funds. Any member institution may request
in writing a commitment for allowance funds from the Bank of which it is a
member. Commitments will be granted by such Bank, on such basis and for such
time periods as the Bank may deem advisable, until the Bank’s allocation
of funds is exhausted.

(e) Procedure. Bach member institution which has paid one or more allow-
ances during a month ghall, by the 20th day of the succeeding month, submit a
report to the Bank of which it is.a member, pursuant to paragraph (d) of this
section. Such member shall deduct, from any subsequent bill for interest due on
outstanding advances from the Bank, an amount equal to the allowances so
reported, remitting only the net amount to the Bank,

As indicated above, your letter sets forth two additional alterna-
tives, however, you state that the Board presently is operating on the
basis that an obligation meeting the requirements of 31 U.S.C.
200(a) (5) comes into being when commitments are made by the
Federal Home Loan Banks to member institutions under paragraph
(b) of section 527.4 of the regulations quoted above.

With respect to grants or subsidies 81 U.S.C. 200 provides that—

(&) * * * no amount shall be recorded as an obligation of the Government of
the United States unless it is supported by documentary evidence of—
* * * * * * *

(5) a grant or subsidy payable (i) from appropriations made for payment of
or contributions towanrd, sums required to be paid in specific amounts fixed by
law or in accord with formulae prescribed by law, or (ii) pursuant to agreement
authorized by, or plans approved in accord with and authorized by, law; or

* * * * * * *

(b) Report by agency heads in conmection with requests for proposed
appropriations.

Hereafter, in connection with the submission of all requests for proposed
appropriations to the Bureau of the Budget, the head of each Federal agency shall
report that any statement of obligations furnished therewith consists of valid
obligations as defined in subsection (a) of this section.

(c) Same; certifications and records; retention for audit; prohibition against
redelegation of responsibility.

Bach report made pursuant to subsection (b) of this section shall be sup-
ported by certifications of the officlals designated by the head of the agency,
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and such certifications shall be supported by records evidencing the amounts
which are reported therein as having been obligated. Such certifications and
records shall be retained in the agency in such form as to facilitate audit and
reconciliation for such period as may be necessary for such purposes. The officials
designated by the head of the agency to make certifications may not redelegate
the responsibility.

An examination of the sample commitment forms issued by the
Federal Home Loan Banks to member institutions disclose that the
provisions thereof are not uniform. While the terms of some of the
commitments could be construed as being firm and unconditional,
others apparently could be revoked or withdrawn at least to the ex-
tent that the member institution had not committed itself to specific
borrowers. Also, the forms do not establish a date as to when the com-
mitment if not utilized will expire.

However, in your letter of June 14, 1971, you enclosed a copy of a
draft letter which your General Counsel has prepared for use by the
District Banks. While that draft letter would unconditionally commit
a specific number of loans to a member institution, it too makes no
provision for a cutoff date. Nevertheless, your letter indicates that you
would have no objection to including a cutoff date in the commitment
letter if it is believed to be necessary. Since the funds here involved
are fiscal year funds it would appear a commitment issued to a mem-
ber institution without any provision for its expiration, could, in effect,
nullify the fiscal year limitation on the availability of the funds.

Accordingly, if provision is made in the commitment letter that such
commitment will expire at the end of a reasonable specified period of
time, it is our view that such commitment letter would meet the obli-
gation requirements of 81 U.S.C. 200(a) (5) and the records of the
Federal Home Loan Banks respecting such commitments may be con-.
sidered as constituting the documentary evidence of such obligations
as required by said subsection (a). To the extent, of course, that a mem-
ber institution has not executed loans as of the cutoff date specified in
the commitment letter, the amount of the unused commitment will
become deobligated and such amount may not be reobligated if the
period for obligation has expired.

Also, while we agree that the Federal Home Loan Bank Board may
designate officers or employees of the Federal Home Loan Banks to
make the certifications required by 31 U.S.C. 200(c), such persons
should not be below the level of the chief accounting officer. In this
connection, your attention is invited to page 18 of the Conference
Report on the Supplemental Appropriation Bill, 1955, House Report
No. 2663, 83d Congress, wherein it is stated that—

As to subsection (¢) it is the intention of the committee of conference that
the officials designated by the head of [an] agency to make certifications of obli-
gations shall be those officlals having overall responsibility for the recording of
obligations as distinguished from those engaged in detailed recording operations

and in no event should the designation be below the level of the chief accounting
officer of & major bureau, service, or constituent organizational unit.
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[ B-164786 ]

Postal Service, United States—Appropriations—Transferred From
Post Office Department—Status

Although the utilization by the Postal Service of obligated and unobligated
appropriations available to the Post Office Department on July 1, 1870, the effec-
tive date of the transition of its functions to the Postal Service is permitted
under 39 U.8.C. 2002(a) (2), unobligated balances for fiscal year 1970 and prior
years that had reverted to the Treasury pursuant to 81 U.8.C. 701 would require
an act of Congress to be made available to the Postal Service for the liguidation
of valid obligations. However, 1971 appropriations need not be included in any
reappropriation of funds since they had not expired for obligation or reverted to
the Treasury. Notwithstanding 39 U.S.C. 1005 (e) requires the Postal Service to
assume the obligation to pay for annual leave that acerued to employees before
and after the transition, since such leave is not chargeable to the unexpended
balances of prior year appropriations transferred to the Service, the Federal
Government pursuant to 39 U.S.C. 2002(a) (2) is liable for the payments,

To the Postmaster General, June 28, 1971:

Reference is made to letter of June 2, 1971, from Assistant Post-
master General J. W. Hargrove, requesting our concurrence in certain
guidelines relating to the transition of the Post Office Department
to the Postal Service on July 1, 1971, pursuant to the Postal Reorgani-
zation Act, Public Law 91-875, approved August 12, 1970,

With respect to such transition section 2002(a)(2) of Title 39,
United States Code, as enacted by the Postal Reorganization Act, pro-
vides that—

(2) All liabilities attributable to operations of the former Post Office Depart-
ment shall remain lHabilitles of the Government of the United States, except that
upon commencement of operations of the Postal Service, the unexpended bal-
amces 'of appropriations made to, held or used by, or available to the former

Post Office Department and aill labilities chargeable thereto shall become aseets
and liabilities, respectively, of the Postal Service.

and section 1005(e) of such Title 39 provides that—

Sick and annual leave, and conipensatory time of officers and employees of the
Postal ‘Service, whether accrued prior.to or after commencement of operations of
the Postal Service, shall be obligations of the Postal Service under the provisions
of this chapter.

It is reported that as of June 30, 1971, the Post Office Department
will have an unfunded liability for employees’ accrued aunual leave
in the estimated amount of $368 million.

In a memorandum dated May 28, 1971, a copy of which was fur-
nished us, your General Counsel states that section 2002 (2) (2), quoted
above, establishes the rule that unfunded liabilities remain with the
United States, while funded liabilities are transferred to the Postal
Service. This, he states, is true notwithstanding section 1005 (e), also
quoted above, relating to obligations for accrued annual and sick leave,
in that such provision was placed in the Postal Reorganization Act in
order to reassure postal employees that their accumulated leave



864 DECISIONS OF THE COMPTROLLER GENERAL [50

would be honored and reflects no judgment as to how such Hability
would be funded.

The General Counsel notes, however, that his position is not shared
by the Office of Management and Budget in that the fiscal year 1972
Budget Appendix, at page 845, sbates—

At the beginning of 1972 the Postal Service will carry a Hability of $368,500
thousand from the former Post Office Department for earned and unused annual
leave of postal employees. It is anticipated that this liability will be funded over
a period of years through the rate-making process.

With this exception, the 1972 budget provides for full financing and places the
Postal Service in a financial position to meet its obligations and commitments in
a timely manner.

It is his opinion that the position taken by the Office of Manage-
ment and Budget is untenable in that there is no justification for any
“exception” to the unfunded liability role contained in section 2002
(a) (2) and it is quite unreasonable for future ratepayers to have to
pay for past accumulations of annual leave. He then concludes that
unless the accrued annual leave can be funded at the time the Postal
Service commences operations, it cannot lawfully be transferred to
or assumed by the Postal Service.

Section 1(a) of the act of July 25, 1956, 70 Stat. 647, as amended,
31U.S.C.701(a), providesas follows:

(a) The account for each appropriation available for obligation for a definite
period of time shall be closed as follows :

(1) On June 30 of the second full fiscal year following the fiscal year or years
for which the appropriation is available for obligation, the obligated balance
shall be transferred to an appropriation account of the agency or subdivision
thereof responsible for the liquidation of the obligations, in which account shail
be merged the amounts so transferred from all appropriation accounts for the
same general purposes ; and

(2) Upon the expiration of the period of availability for obligation, the un-
obligated balance shall be withdrawn and, if the appropriation was derived in
whole or in part from the general fund, shall revert to such fund, but if the ap-
propriation was derived solely from a special or trust fund, shall revert, unless
otherwise provide by law, to the fund from which derived: Provided, That when
it is determined necessary by the head of the agency concerned that a portion of
the unobligated balance withdrawn is required to liquidate obligations and effect
adjustments, such portlon of the unobligated balance may be restored to the
appropriate accounts.

Since the obligated balances of such prior year appropriations can
be used only to liquidate such prior year obligations and since the un-
obligated balances thereof have reverted to the general fund of the
Treasury, and thus are not available to the Post Office Department ex-
cept as such amounts may be needed to liquidate such prior year obli-
gations, the unobligated balances may not be withdrawn from the
Treasury except pursuant toan appropriation made by law. See Article
I, section 9, clause 7, of the Constitution of the United States. Con-
sequently, and since section 2002 (a) (2) does not in specific terms ap-
propriate to the Postal Service the unexpended unobligated balances
of fiscal year 1970 and prior year appropriations made to the Post

Office Department and returned to the general fund of the Treasury
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as required by law, it may not be construed as having done so in view
of section 9 of the act of June 30, 1906, 34 Stat. 764, 31 U.S.C. 627,
which provides that no act of Congress shall be construed to make an
appropriation out of the Treasury of the United States “Unless such
act shall, in specific terms, declare an appropriation to be made.” See
18 Comp. Gen. 77 (1983). The Postal Service, however, may exercise
the right to have such unobligated balances restored to the extent pro-
vided in the cited act of July 25, 1956, for the liquidation of valid ob-
ligations against prior year appropriations. Annual leave becomes a
valid obligation against the appropriations current at the time it is
taken.

In view of the fact that under the provisions of section 15(a) of the
Postal Reorganization Act, 39 U.S.C. Prec. 101 note, the Board of
Governors could have provided that the Postal Service begin opera-
tions during the course of a fiscal year as well as at the beginning of a
fiscal year, it seems evident that the language contained in section
2002(a) (2) was primarily intended to permit the Postal Service to
utilize the obligated and unobligated portion of appropriations that on
the date of transition were otherwise available to the Post Office
Department in order that the Postal Service might liquidate the obli-
gations incurred against such appropriations and that it might finance
its operations to the end of the fiscal year from the unobligated portion.

It is our view that the express provisions of section 1005 (e) require
that the Postal Service assume the obligation to pay for annual leave
accruing both before and after commencement of operations of the
Postal Service notwithstanding that such section does not provide any
funding therefor. Since the liability for accrued annual leave is not
chargeable to unexpended balances of prior year appropriations trans-
ferred to the Postal Service, such liability remains a liability of the
Federal Government as specifically provided in section 2002(a) (2),
quoted above.

‘What is said above is applicable to the unobligated balances of fiscal
year 1970 and prior appropriations. The annual appropriations for
fiscal year 1971, however, had not expired for obligation nor been
returned to the Treasury at the time the Postal Reorganization Act was
enacted and it is not necessary that a current appropriation be reappro-
priated in order to be made available, under authority of a later law,
for purposes other than those specified when the appropriation act was
passed. See 28 Comp. Dec. 167, 171 (1916). It is our view, therefore,
that both the obligated and unobligated balances of the annual appro-
priations for the fiscal year 1971 will be available to the Postal Service.

If, as indicated by your General Counsel, it is felt that it would be
quite unreasonable for future ratepayers to have to pay for past accu-
mulations of annual leave as indicated in the 1972 Budget A ppendix, an
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alternative would be to request appropriations therefor pursuant to
section 2004 of the revised Title 39 which reads as follows:

Such sums as are necessary to insure a sound finaneial transition for the Postal
Service and“f rate policy consistent with chapter 36 of this title are hereby
authorized to be appropriated to the Fund without regard to fiscal year limitation.

'We express no opinion as to whether there is a real need to fund the
accrued liability for annual leave nor, if a need therefor exists, the
manner in which it should be funded.

[ B-172593 ]

Bids—Two-Step Procurement—Technical Proposals—Deficien-
cies—Minor Deviations

The minor revision of an unpriced technieal proposal, the first-step of a two-step
procurement for a retrieval system, that ‘had initially been found unacceptable
was not prejudicial to other bidders for the Government under the procedure
contemplated by paragraph 2-503.1 ASPR, is free to discuss a submitted proposal
with an offeror if clarification or additional information will bring a proposal to
an acceptable status since the two-step procedure extends the benefits of advertis-
ing to procurements previously negotiated, and while the second-step of the pro-
cedure is conducted in accordance with formal advertising, the first-step con-
templates maximizing competition. Therefore, the low bidder originally incorreect-
1y placed in the unacceptable category, having submitted an acceptable technical
proposal and confirmed the extremely low price bid may properly be awarded
a contract.

To SI Handling Systems, Incorporated, June 28, 1971:

Further reference is made to your letter dated April 12, 1971, pro-
testing against the award of a contract under letter request for tech-
nical proposals (Step 1), issued October 7, 1970, and invitation for
bids No. DAAG36-71-B-0038 (Step 2), issued February 10, 1971,
by the Department of the Army, New Cumberland Army Depot, Har-
risburg, Pennsylvania.

Step 1 was issued October 7, 1970, and invited unpriced technical
proposals for services and material for the manufacture and opera-
tional installation of an Automated Bin Material Storage/Retrieval
System at New Cumberland Army Depot in accordance with pur-
chase description specifications. Of the six technical proposals re-
ceived, four were found to be “reasonably susceptible of being made
acceptable by additional information clarifying or supplementing, but
not bagically changing the proposals as submitted” in accordance
with Armed Services Procurement Regulation (ASPR) 2-503.1(e)
(ii). The four offerors in the “reasonably susceptible” category were
advised by telephone and confirmatory letters on January 25, 1971,
to submit clarifications of their proposals by January 29, 1971. On
February 2, 1971, the Commit tee for review concluded th'at these four
proposals were acceptable. The two unacceptable offerors, Page Air-
ways, Incorporated (PAT), and Mobility Systems, Incorporated, were
notified of this determination by letter dated February 3, 1971.

The record further shows that PAT, by telegram dated February 8,
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1971, requested an opportunity to discuss the rejection of their pro-
posal. The contracting officer advised PAT by letter dated February 11,
1971, that they could present a written rebuttal to the rejection of their
proposal to determine if a meeting should be held. Meanwhile, Step 2
wasissued on February 10,1971, to the four “acceptable” firms, specify-
ing a bid opening date of March 12, 1971. On February 18, 1971, PAI
submitted clarifying technical information contending their technical
proposal needed only minor revision to be considered acceptable. A fter
review of this information the Evaluation Committee determined
that the clarifications submitted were minor in nature and on Febru-
ary 25, 1971, advised PAT that a meeting would be appropriate. On
February 26, 1971, a meeting was held with PAT at the conclusion of
which it was determined that the Government had inappropriately
rejected PAI’s technical proposal because the information submitted
was sufficient to declare PAT’s technical proposal as acceptable. Thus,
on February 26, 1971, an invitation was issued to PAI and the bid
opening date was extended by amendment, to March 23, 1971. The
Commerce Business Daily in Issue PSA-5268 dated March 4, 1971,
publicized this action. On March 23, 1971, the bid opening results
showed the two.lowest bidders to be:

a. Page Airways, Inc.—$689,745

b. SI Handling Systems, Inc.—$1,361,591

In view of the wide variance in prices between the low bidder and
the other bidders, on March 24, 1971, the contracting officer in accord-
ance with ASPR 2-406.3(e) (1) (1) requested verification of PAT’s
bid and requested reassurance from the Evaluation Committee that
the PAT technical proposal did meet the requirements of the Purchase
Description. As a result of the Evaluation Committee’s reply, PAT was
advised on April 6, 1971, of the areas of the purchase description
which the Committee felt had the greatest potential for error and PAT
was requested to consider particularly these areas in verification of
their bid. By letter dated April 12, 1971, PAT verified their bid price
as submitted and stated that they “are prepared to stand by their
figures and specifications as offered.” Thereafter, a preaward survey
by DCASD, Rochester, recommended award to PAT.

You contend that the PAY proposal should not have been accepted
since initially only four bidders were approved to bid under Step 2
as published in the Commerce Business Daily. You, also, request con-
firmation that PAT is offering a system which fully complies with the
specification. In this regard, you point out that the other bidders are
within 12 percent of each other and are “all constantly engaged in the
material handling business.”

It is administratively reported that the Technical Committee evalu-
ated all technical proposals in accordance with the Government re-
quirements as set forth in the Purchase Description. No deviation in
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the specification was permitted. The Technical Review Committee
compared the system proposed by PAI with those of the other bid-
ders and found several areas of engineering innovations in the PAI
proposal which nevertheless result in fully meeting the requirements
of the purchase description but apparently permit the lower bid price.
Concerning comparability, it is stated that this can only be answered
by the fact that the Government has determined that the technical
proposal submitted by PAT as well as those of the other bidders meet
the requirements of the purchase description.

As you know; after submission of a proposal under “Step 1” of a
“T'wo-Step procurement,” the Government is free to discuss a sub-
mitted proposal with the offeror if clarification or additional informa-
tion could bring the proposal to an acceptable status. This is in accord-
ance with the procédures set out in the letter request for technical
proposals (Step 1), and is contemplated in ASPR 2-503.1.

The Two-Step procedure was initiated to extend the benefits of ad-
vertising to procurements which previously were negotiated. While
the second step of this procedure is conducted in accordance with the
rules of formal advertising (ASPR 2-503.2), the first step, in further-
ance of the goal of maximized competition, contemplates the qualifica-
tion of as many sources as possible within the given time limits. The
purpose of limiting the consideration to a specified time is primarily
for the Government’s benefit. 40 Comp. Gen. 85; id. 40 In the instant
case, the Evaluation Committee advised the Procurement Division
on February 26, 1971, regarding the PAT technical proposal that :

1. * * * it becomes increasingly apparent that the original decision to reject
their proposal without discussion or clarification was inappropriate. Those items
originally deemed objectionable have all been resolved. The original proposal
as presented should have qualified Page Alrways for the “reasonably acceptable”
category. However, the misinterpretation of the severity of the discrepancies con-
tained therein led us to the original rejection.

2. Those clarifications submitted were of a minor supplemental nature and
did not comprise a basic or substantial change to the original proposal. * * *

8. Upon a full and comprehensive review of the clarifications submitted to-

gether with the basic technical proposal, there is no doubt that Page Airways
qualifies for the acceptable category. * * *
‘We can see no prejudice to the other four bidders by the action taken
in regard to the PAT proposal. In view of the above, showing that
PAI was incorrectly placed in the unacceptable category originally,
we will not object to the award to the low bidder. See 43 Comp. Gen.
255 (1963).

Accordingly your protest is denied.

[ B-169738 1

Pay—Drill—Training Assemblies—Increases—Retroactive Adjust-
ment Entitlement

A member of the Army National Guard who was on active duty for training on
April 15, 1970, whether or not fulflling his REP 68, a term meaning an obli-
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gation incurred under the Reserve Bnlistment Program of 19638 to serve on active
duty training for a period of at least 4 months and to serve in a Regerve com-
ponent until the sixth anniversary of the date of enlistment, is not entitled to &
retroactive increase in basic pay for inactive duty training drills attended subse-
quent to December 31, 1969, and before April 15, 1970, since both under the
pertinent provisions of the Career Compensation Act and Natlonal Guard regula-
tions a member of the National Guard on full-time training duty cannot be in
a “drill pay status” while on active duty, and the acts of December 16, 1967, and
April 15, 1970 only authorize a retroactive adjustment in basic pay under the
1970 rates if  the member was in a ‘“drill pay status” on April 15, 1970.

To Major C. A. Ancharski, Department of the Army, June 29, 1971:

We refer further to your letter of December 24, 1970 (file reference
AHBDB-F), forwarded here by letter dated March 25, 1971, from the
Office of the Comptroller of the Army, requesting a decision as to the
propriety of paying 15 members of the Army National Guard, who
were on active duty for training on April 15, 1970, a retroactive in-
crease in basic pay for inactive duty training drills attended subse-
quent to December 31, 1969, under the circumstances disclosed. Your
request has been assigned control No. DO-A-1117 by the Department
of Defense Military Pay and Allowance Committee.

In view of the Department of the Army Messages 161819Z and
291649Z, April 1970, cited by you, you say that doubt exists as to the
validity of making payment on the supplemental payroll since the
messages contain certain restrictions to the effect that “A member who
was on Active Duty for Training on April 15, 1970, but - who was not
in a Drill Pay Status on that date, is not entitled to any retroactive
adjustment for drills performed after December 31, 1969.” You express
further doubt in the matter in the light of our decision of May 22,
1970, 49 Comp. Gen. 796.

You specifically ask:

a. Is a member of the Army National Guard considered to be in both an
“Active Duty for Tralining Status” (by reason of fulfilling his REP 63 obligation)
and a “Drill Pay Status” on April 15, 1970, thereby, enabling him to qualify for
payment of the retroactive portion of the Uniformed Services Pay Increase of
%ggg,? for Inactive Duty Training Drills attended subsequent to December 31,

b. Is a member of the Army National Guard considered to be in both an “Active
Duty for Training Status” (other than fulfilling his REP 63 obligation) and a
“Drill Pay Status” on April 15, 1970, thereby enabling him to qualify for pay-
ment of the retroactive portion of the Uniformed Services Pay Increase of 1970,
for Inactive Duty Training Drills attended subsequent to Decermber 31, 1969?

In our decision of May 22, 1970, 49 Comp. Gen. 796, which you cite,
we were asked the following questions:

d. Is a member who was in a “drill pay status” on Aprit 15, 1970, and who
performed active duty or active duty for training prior to ‘that date but sub-
sequent to December 31, 1969, entitled to 'a retroactive increase in basic pay for
such active duty or active duty for training?

2. Is a member who was on active duty or active duty for training on April 15,
1970 but who wag not in a drill pay status on that date entitled to a retroactive

lncx&ase for drills performed after December 31, 1969 but prior to April 15,
197
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After considering the applicable provisions of law, its legislative
history and implementing regulations, we held in the decision of
May 22,1970, that :

* * * in the absence of some other specific statutory authority, there is no
basis to authorize a retroactive increase in basic pay, other than that received
under section 206 of title 37, for a member of the National Guard or a member
of a Reserve component who was in a “drill pay status” on April 15, 1870, but
who performed active duty prior to that date (January 1 to April 14, 1970) in a
status different from that prescribed in section 206 of title 37. Accordingly,
question 1 is answered in the negative. For the same reasons, and since the
member in question 2 was not in a “drill pay status” on April 15, 1970, that
question is also answered in the negative.

In asking whether a member may be considered in an “active duty
for training status” and in a “drill pay status” on the same day, namely,
April 15, 1970, your questions seem to be premised on whether a mem-
ber’s “active duty for training status” on April 15, 1970, is affected
in any way “(by reason of fulfilling [or not fulfilling] his REP 63
obligation).”

The term “REP 63 obligation” is explained in paragraph 1-3d
(1) (d), Army Regulation 135-90, as meaning an obligation incurred
under the Reserve Enlistment Program of 1963 (REP 63) (10 U.S.C.
511(d)) to serve on active duty for training for a period of at least
4 months and to serve in a Reserve component until the sixth anniver-
sary of the date of enlistment. “Active duty for training” is defined
in Army Regulation 310-25, as follows:

Full-time duty in the active military service of the United States, with or
without pay for training purposes. This includes the initial period of training
required by 10 U.S.C. 511(d) for enlisted members of the Army National Guard
of the United States and Army Reserve and, with respect to the Army Reserve,
-annual training, attendance at Army service schools, participation in small arms
competition, short tours of active duty for apecial projects, attendance at mill-
tary conferences and participation in a command post exercise, fleld training
exercise, or maneuver, under 10 U.8.C. 672(b), 672(d) or 683.

It appears from the enclosures forwarded with your request for
decision that on April 15, 1970, the members of the National Guard
here involved were participating in the 4-month minimum active duty
for training established by the act of September 3, 1963, Public Law
88-110, 77 Stat. 134, 10 U.S.C. 511, which you refer to as “Active
Duty for Training Status * * * (REP 63 Training).”

That 1963 law established a 6-year Reserve Enlistment Program
(“REP 63”) of training, under which the member enlists in the Ready
Reserve of any Reserve component of the Armed Forces or National
Guard to serve as a member of an organized unit thereof in accord-
ance with 10 U.S.C. 270 or 32 U.S.C. 502 and in addition performs
“active duty for training with an armed force for not less than four
consecutive months.” Setcion 502 of Title 32, U.S. Code, establishes
the program of inactive duty training drills and training at encamp-
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ments, maneuvers, outdoor target practice, or other exercises, at least
15 days each year, for members of the National Guard.

The term “active duty” is defined in.10 U.S.C. 101, 32 U.S.C. 101,
and 37 U.S.C. 101, as including “full-time training duty.” Tt is clear
that active duty for training pursuant to the 1963 law as well as other
active duty for training is full-time training duty and is “active duty”
within the meaning of Titles 10, 32, and 37, United States Code.

Section 501(a) of the Career Compensation Act of 1949, 63 Stat.
825, 37 U.S.C. 301(a) (1958 ed.), the pertinent part of which is now
codified in 37 U.S.C. 206, contained the provisions of law governing
pay (“drill pay”) for inactive duty training of members of the Na-
tional Guard, and section 201(e) of the 1949 law (now codified in 37
U.S.C. 204(e)) contained the provisions of law authorizing the pay-
ment of ‘“basic pay” (active duty pay) authorized in section 201(a)
thereof to members of the National Guard when on active duty, full-
time training duty, and when such members are entitled by law to
receive the same pay as that authorized for members of the Regular
components of the armed services. Subsection 501(e) of the 1949 pay
law, 37 U.S.C. 301(e), provided that the provisions of subsection
501(a) thereof “shall not apply when such members are entitled to
receive basic pay as provided for in title IT of this Act,” which in-
cluded section 201 of that law governing “basic pay.”

The' pertment provisions of the Career Oompensa.tlon Act as now
codified in Title 37, U.S. Code, contain similar pnowsmns Section 204
thereof authorizes the payment of basic pay provided in 37 U.S.C.
203 to members of the National Guard when participating in full-
time training or training duty with pay and subsection 206 (a) pro-
vides for the payment of “drill pay” to members of the National
Guard for inactive duty training who are “not entitled to basic pay
under section 204 of this title.” In addition section 309 authorizes
additional pay for performance of administrative duty to certain offi-
cers of the National Guard, but provides that such section “does not
apply to an officer who is entitled to basic pay under section 204 of this
title.”

Under those provisions the members concerned can not be in an
active duty status and an inactive duty training status at the same
time. It necessarily follows, therefore, that a member of the National
Guard on full-time training duty (“active duty for training with an
armed force for not less than four consecutive months”) under the
provisions of Public Law 88-110, 10 U.S.C. 511, or otherwise in an
active duty for training status, can not be in a “drill pay status” under
the provisions of the Career Compensation Act, as codified in Title
87, U.S. Code, while on active duty for training.

National Guard Regulation 350-1 defines “inactive duty training”

452-993 O - 172 - 4
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and “active duty for training” as meaning (quoting in part para-
graphs 3a,and o) :

a. Inactive duty training. Training or duty, other than foll time, performed by
unite of the Army National Guard and members thereof, in State status, with

or without pay, pursnant bo seeﬂom.mbf mle32,Umited States Code, and
gection 1002 of title 87, United States Code. * * *

* ] * ] * [ ] [ ]

€. Active duty for training. Training under section 6T2(4) of title 10, Onited
States Code in Federal status, Le,, Reserve Enlistment Program (REP 1968)
and ferrying of aireraft.

iUnder the provisions of paragraph 10, National Guard Regulation
37-104-2, currently in effect, a federally recognized- officer, warrant
officer, or enlisted meinber of the National Guard is considered to be
in an inactive duty training status except, as here material, when he
is “(1) On active duty in a Federal status” and “(2) On active duty
for training or on full-time trai or duty.” Prior regulations on
this subject provided in paragraph 10, National Guard Regulation
No. 58, dated December 5, 1956, that a federally recognized officer, war-
rant oﬁicer or enlisted man is in an “armory: drill pay status” except
“(1) When he is entitled to Federal pay for active duty for training.”
See also paragraph 26, NGR 58 dated March 30, 1961, and paragraph
30, NGR 58, dated Febfua.ry 15,1964,

It will be seen that the National Guard regulations differentiabe
between 8 member on “active duty for training” and a member in a
“drill pay status”—inactive duty training status. In other words, the
regulations recognized that a member cannot hold those two statuses
concurrently on the same day for pay purposes.

Section 7 of the act of December 16, 1967, 81 Stat. 654, 37 U.S.C.
203 note, in conjunction with section & of the act of April 15, 1970,
84 Stat. 197, 5 U.S.C. 5332 note, and implementing regulations, ex-
pressly a.ut‘honzed a retroactive adjustment in basic pay under the
1970 rates for a member of the National Guard or a member of 2 Re-
serve component of the uniformed service who was in a “drill pay
gtatus” on “April 15, 1970.” The member is either in a “drill pay
status” or in an “active duty for training status” on April 15, 1970.
He may not, as your questions suggest, be considered as being in both
statuses on the same day for retroactive pay purposes.

In the light of the above, and since, as you state, the members in
question were in an “active duty for training status” on April 18,
1970—not in a “drill pay status”™—their situation falls within question
2 and the answer to that question in our decision of May 22, 1970.

Accordingly, as to the personnel here involved, there is no basis
for authorizing a retroactive increase in basic pay for inactive duty
training drills performed subsequent to December 31,1969, and before
April 15, 1970. The vouchers and supporting papers will be retained
here.
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ABSENCES Page
Leaves of absence. (See Leaves of Absence)
ACCOUNTABLE OFFICERS
Relief
Procedural changes
Postal Service
The new sec. 39 U.S.0. 2601 (b), which places responsibility to relieve,
compromise, or otherwise settle relief cases concerning Postal matters
in Postal Service and removes U.S. GAO from process does not have effect
of setting aside decisions already made by GAO on relief matters under
31 U.S.C. 82a-1-or 39 U.S.0. 2401. Although procedural or remedial
statutes such as 39 U.8.0. 2601 (b) are not subject to general rule against
retroactive application and they apply to all accrued, pending, and
future actions, steps already taken, pleadings, and all things done under
old law stand, unless contrary intent is manifested. Since change in
procedural law does not operate retroactively, new authority of 39 U.S8.C.
2601(b) does not extend to affect, change, or modify actions taken by
GAO on postal relief matters prior to effective date of section—eee—- 781
ADMINISTRATIVE DETERMINATIONS
Conclusiveness
Contracts
Disputes
Law questions
Interpretation of “Time for Delivery” provision in contract for court
reporting and transcription service of hearings before National Trans-
portation Safety Board, Department of Transportation, is question of
law and not of fact for resolution under “Disputes” clause of contract.
Requirement to deliver transcripts originating outside of Washington,
D.C,, to Docket Section of Board, located in Washington, within 10 days,
means transcripts must be in custody of specified office within 10 calendar
days from date of hearing, and mere fact of mailing transcripts before
expiration of 10-day period does not constitute full compliance with
delivery clause. 513
Discretionary v. mandatory
Omission of addresses of subcontractors listed by prime contractor in
bid submission is minor informality that may be waived under sec.
12.405 of Federal Procurement Regs. when contracting agency can
independently determine omitted addresses from readily available infor-
mation—contractor register, telephone directories, agency records—as
well as from personal knowledge. Since incompleteness of bid did not
result in ambiguity that requires clarification by bidder, no possibility of
bid shopping exists, nor is bid nonresponsive on basis bidder was given
“two bites at the apple.” Extent to which contracting agency will extend
its search for similarly named firms is discretionary matter; and if dis-
cretion is abused, protest could be filed with U.8. GAO oo 296
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ADVERTISING Page

Advertising ». negotiation distinctions

While rigid rules applicable to formally advertised procurements
generally require award to lowest (price) responsive, responsible bidder,
flexibility inherent in concept of negotiation permits award to be made
to best advantage of Govt., price and other factors considered. Therefore,
utilization in “competitive negotiation” of price as factor in selection of
contractor will not adversely affect selection of qualified contractor by
Forest Service for performance of firefighting serviceS oo 110

AGENTS
Of private parties
Authority
Contracts
Signatures
Under rule that there is no prohibition to furnishing proof of agency
after bid opening—although requiring bidders to submit such proof
before bid opening is recommended to avoid challenges from other
bidders—confirmation after bid opening of employee’s authority to bind
his employer was properly accepted and bid considered responsive,
entitling low bidder to contract award 627
AGRICULTURE DEPARTMENT
Milk indemnity program
Contamination of milk
Milk indemnity payments authorized by Pub. L. 90484 to be made to
dairy farmers who are directed to remove milk from commercial markets
because milk contained residues of chemicals registered and approved
for use by Federal Govt., may not be allowed pursuant to Pub. L. 91-127
when milk is removed as result of farmer’s willful failure to follow
procedures prescribed by Govt. Where dairy farmer predicates milk
indemnity claim on compliance with procedures for use of DDT pesti-
cides on cotton fields sprayed from airplanes, it is not sufficient that it
cannot be proved farmer was at fault; but rather to receive indemnity
payments for contaminated milk, burden is on farmer to establish that
he was not at fault 805
ALASKA
Employees
Transfers
Within Alaska
Relocation expenses
Hmployees of Federal Highway Administration who are transferred
between duty stations within State of Alaska are only entitled to sub-
sistence expenses for period of 30 days while occupylng temporary
quarters with thelr dependents, which is period prescribed in 5 U.S.C.
B724a (a) (8) and implementing regulations when new official station is
located within U.8., its territories or possessions, Commonwealth of
Puerto Rico, or Canal Zone, Bxtension of subsistence allowance for
additional period of up to 80 days occupancy of temporary quarters
applies only when employee transfers to or from Hawall, Alaska, terri-
‘tories or possessions, Commonwealth of Puerto Rico, or Canal Zone, and,
therefore, employees transferred within Alaska are subject to 80-day
limitation 829
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ALIENS Page
Employment
Compensation payments
Overpayments
Authority in 5 U.8.C. 5584 to walve erroneous payments of compen-
sation made to employees of executive agencles is applicable to non-U.S.
citizens employed by U.S. in foreign areas, as term ‘“employee” as used
in sec. 5584 means employee as defined in 5 U.8.C. 2105; that s, indi-
vidual appointed in “clvil service,” which constitutes all appointive posi-
tions in executive, judicial, and legislative branches of Govt.,, except
positions in uniformed services (5 U.8.C. 2101(1) ). Therefore, Phﬂlippine
citizen, properly appointed to position in executive branch to perform
Federal function supervised by Federal employee, is employee under
B U.8.0. 5584 and entitled to waiver of erroneous compensation payments
without regard to fact employment is under labor agreement with
Philippine Govt i 829
Retired
Member of the United States military
Retired pay eligibility. (See Pay, retired, foreign residence effect)
ALLOWANCES
Fvacuation allowances
Overseas civilian employees
Under broad authority in 6§ U.8.C. 5523(b), special allowances, pre-
seribed by Standardized Regs. incident to evacuation of dependents at
overseas post of duty, may be paid to employee in behalf of dependents
who are not at his post at time of evacuation but who are directly af-
fected by orders. However, as payments of additional allowances for un-
usual expenses must be attributable to post evacuation order, when de-
pendents ave absent for personal reasons at time evacuation order issues,
with no intention of returning to post for duration of evacuation, em-
ployee 18 not entitled to special allowance, having incurred no unusual
expenses; but if an absent dependent is prevented from returning by
reason oft evacuation order issued during his absence, unusual expenses
incurred are payable from time intended return is blocked oo 89
Separate maintenance allowance pnm_&%wer rate than special allow-
ance authorized when dependents are evachated from overseas post of
employee, involves situations where dependents are not permitted to
reside at employee’s post under circumstances known well in advance
to allow for reasonable planning and, therefore, serves different purpose
than special allowances authorized incident to evacuation of dependents
who, intending to reside at employee’s post, are prevented from so dolng
by emergency under circumstances which do not permit orderly plan-
ning of employee’s household. Furthermore, sec. 262.32 of Standardized
Regs. prohibits payment of separation allowance for period that is less
than 90 days—a limitation that does not apply to speclal allowance—___ 89
Family separation. (See Family Allowances, separation)
Miltary personnel
Dislocation allowanee
Members with dependents. (See Transportation, dependents, military
personnel, dislocation allowance)
Excess living costs outside United States, etc. (See Statlon Allowances,
military personnel, excess living costs outside United States, eto.)
Quarters allowance. (See Quarters Allowance)
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ALLOWANCES—Continued Page
Subsistence. (See Bubsistence Allowanoe)
Temporary lodging allowance
Military personnel. (See Station Allowances, military personnel, tem-
porary lodgings)
ANNUAL LEAVE
(See Leaves of Absence, annual)

ANTITRUST MATTERS
Labor organizations
The jurisdiction to enforce antitrust statutes lies with Dept. of Justice
and U.S. General Accounting Office is without authority to issue de-
termination respecting applicability or violation of statutes. However,
under 15 U.S.C. 17, labor organizations engaged in lawful pursuits are
exempted from restrictions of antitrust statutes- 648
APPOINTMENTS
Applications for employment
Conditional
Indication in Standard Form 57, Application for Federal Employment,
that applicant would not accept employment outside State of residence
does not make him as Federal employee immune from reassignment, as
purpose of Form 57 is to inform appointing officers and not to embody
contract of employment; and, therefore, condition imposed in employ-
ment application does not entitle employee who refuses to accept re-
assignment outside initial State of employment in interests of Govt.
to severance pay authorized in 5 U.8.0, 6595 for employees involuntarily
separated from service through no fault of theilr OWDocaoecmeccameam 476
Disorimination
Race or sex
Upon determination that employee who received excepted Schedule
B appointment at grade GS-9 was discriminated against because of race
or sex, which is expressly prohibited by 5 U.S.0. 71564(b) and 5§ CFR
718.202, as she qualified for a GS-11 position and was assigned and
performed work warranting a GS-11 classification, correction of per-
sonnel action and adjustment in pay is legally justified on basis original
classification and appointment as GS-9 was illegal, and corrective
action is not viewed as retroactive promotion such as ordinarily is
prohibited by law. 581
APPROPRIATIONS
Avallability
Expenses incident to specific purposes
Necessary expenses
Propriety of Forest Service of Dept. of Agriculture to use appropriation
entitled “Forest Protection and Utilization” for payment of plastic litter
bags is for determination on basis of whether contract involved is rea-
sonably necessary or incident to execution of program or activity au-
thorized by appropriation. If no other appropriation provides more
specifically for items such as litter bags, appropriation may be used to
satisfy contract: bB4
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APPROPRIATIONS—Continued Page

Availability—Continued

Indigent persons

Court costs

Psychiatric examination of criminal defendant to determine his mental
competency to understand proceedings against him or assist in his own
defense authorized by subsec. (e) of Criminal Justice Act of 1984, 18
U.8.0. 3006 A(e), providing for investigative, expert, or other services
necessary to adequate defense to 18 U.8.0. 4244, and subpoena of wit-
nesses at no cost to defendant authorized under Rule 17(b) of Federal
Ruleg of Criminal Procedure when defendant is financially unable to
pay fees of witness whose presence is necessary to adequate defense are
distinct services for payment purposes. Services pursuant to 1964 act
are payable by Administrative Office of U.S. Courts and those rendered
in accordance with Rule 17(b) are payable by Dept. of Justice___.___.__ 128

Cost of psychiatric examination of indigent criminal defendant for
purpose of establishing ingsanity at ime offense is committed is payable
from funds appropriated for implementation of Criminal Justice Act of
1964 by Administrative Office of U.8. Courts, and cost of examination to
determine defendant’s mental competency to stand trial for purposes of
18 U.8.C. 4244 is expense to be borne by Dept. of Justice in accordance
with guidelines issued by Judicial Conference of U.S. in recognition of
distinction between two purposes served by psychlatric examination.
Where examination serves dual purpose, cost to determine competency
to stand trial should be borne by Justice and additional expense to deter-
mine insanity at time of offense to Criminal Justice Act appropriation_. 128
Defense Department

Fees for meetings

Registration fees incurred by member of uniformed services while
on temporary duty, incident to attendance at meeting, conference, or
workshop sponsored by Federal agency, may be reimbursed to member
from appropriations available to Dept. of Defense for travel expenses
under appropriate Departmental regulations when member is otherwise
properly directed by orders of competent authority to attend meeting in
temporary duty status; but since Federal agency meeting is not meeting
of technieal, scientific, professional, or similar organization within con-
templation of 37 U.8.C. 412, approval of Secretary of Defense required
by sec. 412 i3 not necessary. o2
Justice Department

Litigation expenses

Probational proceedings

Where probationer charged with violation of probation conditions
moves for psychiatric examination, examination fee is payable by Dept.
of Justice when psychiatric services involve 18 U.8.0. 4244 proceeding to
/determine defendant’s mental competency for purpose of continuing
hearing for revocation of probation 128

In view of Mempa v. Rhay, 3890 U.8. 128 (1987), involving right to
counsel in probation revocation coupled with deferred senbencing pro-
ceeding, 45 Comp. Gen. 780 (1966) need no longer be considered control-
ling in connection with proceedings involving deferred sentencing,
whether or not such proceedings are coupled with revocation of proba-
Hon, but declsion remains in effect insofar as simple revocation of pro-
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APPROPRIATIONS—Continued
Justioe Department—Continued
Litigation expenses—Continued
Probational proceedings—Continuned

bation proceedings are concerned. Whether cost of psychiatric examina-
tion is for payment under Criminal Justice Act or under 18 U.8.C. 4244,
depends on purpose of examination; that is, whether it is intended to
egtablish insanity of defendant at time of offense or serves as tool for
his defense_

No-Year

Authorization v». appropriation act

Notwithstanding sec. 101 of BEmergency Home Finance Act of 1970
authorized appropriation of funds without fiscal year Hmitation for pur-
pose of adjusting effective interest charged by Federal home loan banks
on borrowings, Congress having in sec. 509 of Independent Offices and
Department of Housing and Urban Development Appropriation Act, 1971,
which provided funds to implement enabling act, restricted availability
of funds appropriated by act to current flscal year unless otherwise
expressly provided, “no-year” provision in authorization act is not incor-
porated in appropriation act 80 as to meet requirements of 31 U.S.C. 718,
and, therefore, funds appropriated for interest adjustment payments by
Federal home loan banks are not available for obligation beyond June 30,
1971
Obligations

Definite commitment

Accounting procedure employed by Administrative Office of U.8.
Courts with respect to paying court-appointed attorneys under provisions
of Criminal Justice Act of 1964 from appropriation current at time of
appointment regardless of date voucher, subject to court review, is sub-
mitted, may not be revised to make payment from appropriation current
at time voucher is approved in order to eliminate holding obligated
appropriation account open beyond close of normal fiscal year. Contrac-
tual obligation for payment of attorney occurs at time he ig appointed,
even though exact amount of obligation remains to be determined; and
pursuant to secs. 3782 and 3679, R. 8, and 41 U.S.C. 11;.81 id. 665(a) ;
id. 712a, fee payable is chargeable to appropriation for fiscal year in
which obligation was incurred
Transfers

Postal services

Status of appropriations

Although utilization by Pogtal Service of obligated and unobligated
appropriations available to Post Office Dept. on July 1, 1970, effective
date of transition of its functions to Postal Service is permitted under
39 U.S.C. 2002(a) (2), unobligated balances for fiscal year 1970 and
prior years that had reverted to Treasury pursuant to 31 U.8.0. 701
would require act of Congress to be made available to Postal Service for
liquidation of valid obligations. However, 1971 appropriations need not
be fincluded in any reappropriation of funds since they had not expired
for obligation or reverted to Treasury. Notwithstanding 89 U.S.0. 1005
(e) requires Postal Service to assume obligation to pay for annual leave
that acerued to employees before and after transition, since such leave
is not chargeable to unexpended balances of prior year appropriations
transferred to Service, Federal Govt. pursuant to 39 U.S.C. 2002(a) (2)
1s lable for payments.
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APPROPRIATIONS—Continued Page
What constitutes appropriated funds
Special deposit accounts
House and Senate restaurants
‘Special deposit accounts established under 40 U.S.C. 174k(b) and
174j—4, with Treasurer of U.S. by Architect of Capitol as manager of
House and Senate restaurants, constitute permanent indefinite appro-
priations for use similar to revolving fund in view of fact the funds
otherwise would be for deposit as miscellaneous receipts; and funds do
not lose their identity as appropriated funds, because funds appropriated
for contingent expenses of House and Senate are deposited and disbursed
from accounts. Therefore, since restaurant employees are paid from
funds considered appropriated funds, restriction in Pub. L. 91-144,
against payment of compensation from appropriated funds to other than
U.S. citizens, prohibits employment of aliens by restaurants. Overrules
B-43917, Aug. 30, 1944, relative to special deposit accounts; but pursuant
to 5§ U.S.C. 5533, restaurant employees are now exempt from dual com-
pensation prohibition 823
ARBITRATION
Advisory
Executive Order No, 10988 procedures
Hstablishment of first 40 hours of duty as baslc workweek of Govt.
quality control inspectors due to release from work of contractor em-
ployees when unpredictable interruptions and delays occur in checkout
of misgiles prior to launch—countdown—was in accord with § U.8.C.
6101 and Civil Service Reg. 610.111, which authorize uncommon tours of
duty to maintain efficient operations and prevent cost increases. There-
fore, determination of arbitration board under B.0O. No. 10988 procedures
that new work schedule was in violation of collective bargaining con-
tract, requires no compensation and leave adjustments. Moreover, Bx-
ecutive order provides that arbitration “shall be advisory in nature with
any decision or recommendation subject to approval of the agency
head.” 708
Employee personnel actions
Following upgrading of entrance grades for attorneys to GS-9 and
GS-11 from GS8-7 and G8-9, and adjusting of grades as consequence,
National Labor Relations Board (NLRB) negotiated agreement with
NLRB Professional Assn. to consider shorter time periods for promo-
tions and requested waiver of Whitten Amendment requirement of 1-year
Ingrade except when only 5 weeks or less remained to complete required
Year of service, and as agreement entered into pursuant to B.0. No.
10988, which reserved to Govt. authority to promote efficiency of person-
nel operations, does not guarantee promotions, exercise of 5-week rule
is administrative and its validity is not matter for arbitration. There-
fore, attorney whose promotion was delayed by reason of 5-week rule
1s not entitled to retroactive promotion for in absence of administrative
error general rule against retroactive promotions applies. oo 860
ASSIGNMENT OF CLAIMS
(See Claims, assignment)

AUTOMATIC DATA PROCESSING SYSTEMS
(8ee Equipment, Automatic Data Processing Systems)
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BIDDERS
Qualifications

Business clearance requirement

In negotiation under 10 U.8.C. 2304 (a) (11) of cost-plus-incentive-fee
research and development contract for radar sets where contracting
agency left choice of one of three power tubes to be used to offerors, selec-
tion of other than low offeror on basis of change in tube preferred and
acceptance of price reduction, although selected offeror was not “success-
ful offeror” contemplated by par. 3-506(b) of ASPR, and business clear-
ance required by ASPR 1-403 had not been satisfied, without giving all
offerors within competitive range opportunity to compete on basis of its
preference was inconsistent with concept of competitive negotiation,
as time for negotiating price and technical aspects is during source selec-
tion competitive phase of negotiating process and, therefore, negotia-
tions should be reopened to afford all offerors opportunity to revise
their technical and price proposals.

Capacity, ete.

Disqualified on erroneous basis

In negotiation of procurement, exception in 10 U.8.C. 2304(g) to con-
ducting discussions with all responsible offerors within competitive range
may not be invoked by contracting officer to make award to other than
low responsible offeror where price is sole evaluation factor and, there-
fore, award to second low offeror, incumbent contractor, without obtain-
ing Certificate of Competency (COC) on low offeror, a small business
concern considered nonresponsible on factors relating to capacity and
credit, was illegal and award should be canceled. No award should have
been made unless SBA refused to issue COO or did not respond to refer-
ral within 15 days, or in alternative if low proposal was unaecceptable
without clarification, discussions should have been conducted with all
offerors within competitive range

Experience .

Specialized, ete.

Under letter request, first step of two-step procurement, which con-
tained “Bidder’s Technical Qualification Clause” stating technical pro-
posals would be accepted only from those contractors who have manu-
factured and can demonstrate at operating airfield a Solid State
Conventional Instrument Landing System, evaluation of capabilities
of prime contractor and its subcontractor—French firm who manufac-
tured and demonstrated system in France—although within policy enun-
ciated in par. 4-117 of Armed Services Procurement Reg., which recog-
nizes Integrity and validity of contractor team arrangements, was
contrary to intent of clanse, and proposal premised on subcontractor’s
system should not have been conside‘red. Therefore, in future procure-
ments, clause should specify permissible relationships or refer to ASPR
provision

Financial responsibility

Evaluation

Under request for proposals that contained “Submission of Financial
Data” clause and was issued pursuant to public exigency authority in
10 U.8.0. 2304(a) (2), contracting officer, in accepting recommenda-
tion of Contractor Evaluation Board based on inadequate financial data
that low offeror was financially nonresponsible, avoided information-

Pago
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BIDDERS—Continued Page
Qualifications—Continued
Finanolal responsibility—Continued
Evaluation—Continued )
gathering duty prescribed by Defense Contract Financing Reg., part 2,
appendix “B” of Armed Services Procurement Reg., notwithstanding
urgency of procurement. Because of doubtful findings and wide disparity
between two offers received, further negotiations should have been con-
ducted before awarding contract to high offeror who initially had not
complied with clause. Although nearly completed contract will not be dis-
turbed, future responsibility determinations should be adequately sup-
ported : 281
Geographical location requirement
A requirement in invitation for bids that contract be performed in re-
stricted geographical area is reasonable limitation on competition when
contracting agency needs prompt service and plant accessibility, and
restriction relating to bidder responsibility, compliance with require-
ment results in valid contract. Therefore, although contractor’s unau-
thorized action: subsequent to contract awards to effect performance of
printing of technieal publications restricted to Dallas-Fort Worth area
in San Antonio constitutes breach of contract and Govt. has vested right
to insist on performance in restricted area, since performance in San
Antonio area will not deprive Govt. of contemplated rights, contracts
may be modified to delete restriction with adequate price adjustment,
however, future procurements should broaden competition by enlarging
performdnce area 769
License requirement
Bidders not licensed prior to bidding
Bidder who could not certify that it had or could obtain prior to
award, necessary ICC authority in its own name as required by invita-
tion for bids (IFB) for movement or storage of household effects and
therefore would have to rely on subcontractors to furnish services it
could not perform is nonresponsive bidder, notwithstanding subcontract-
ing clause of IFB permits qualified bidder after obtaining award to
subcontract with prior approval of contracting officer as subcontracting
clause does not purport to modify requifement that prospective con-
tractor possess necessary operating authority prior to award. However,
since award 18 recommended to bidder unable to comply with 100 percent
operating authority requirement, requirement appears unessential and
unduly restrictive of competition and, therefore, IFB should be canceled
and resolicited 58
Manufaoturer or dealer
Criteria
Invitation for installation of heavy equipment replacements that
omitted Davis-Bacon Act on basis procurement did not contemplate con-
giruction, alteration, or repair of public building, and incorporated provi-
slons of Walsh-Healey Act, which requires contractor to be manufacturer
of or regular dealer in equipment to be supplied, and provision for bidders
to attest to thelr experience and competency should be canceled and
reissued by contracting agency under guidelines in sec. 1-12.402-2 of!
Federal Procurement Regs. for determining whether substantial amounts
of construction, alteration, or repair work would be involved, also taking
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BIDDERS—Continued
Qualifications—Continued
Manufacturer or dealer—Continued
Criteria—Continued
into consideration fact that no bidder gualified as manufacturer or dealer
to be eligible for award, and that solicitation in requiring experience and
competency attestation was unduly restrictive of competition.. . ___
Preaward surveys
Small business concerns
Unsatisfactory
Under small business set-aside for award of requirements type com-
tract, evaluation of low bid for purpose of Certificate of Competency
(COC) procedures on basis of initial quantity to be purchased rather
than estimated quantity to be ordered during contract period was in-
consietent with use of estimated quantity to determine low bidder and
to perform preaward survey, and resulted in erroneous Tefusal of con-
tracting officer 4o refer low bidder’s unfavorable preaward survey to
Small Business Administration (SBA) as required by par. 1-706(c) of
Armed Services Procurement Reg. (ASPR). Therefore, procedure in
ASPR 1-706.4(c) (vi) should be implemented and if SBA determines
that COC would have been granted at time of award and that such
determination is etill valid, contract awarded should be canceled and
award made to low bidder
Small business concerns
Certification referral procedure
In negotiation of procurement, exception in 10 U.S8.C. 2304(g) to con-
ducting discussions with all responsible offerors within competitive range
may not be invoked by contracting officer to make award to other than
low responsible offeror where price is sole evaluation factor and, there-
fore, award to second low offeror, incumbent contractor, without obtain-
ing Certificate of Competency (COC) on low offeror, a emall business
oconcern considered nonresponsible on facbors relating to capacity and
credit, was illegal and award should be canceled. No award should have
been made unless ‘SBA refused ‘to issue GO0 or. did not respond to referral
within 15 days, or in alternative if low proposal was unacceptable with-
out clarification, discussions should have been conducted with all offerors
within competitive range
Subcontractors
As bid evaluation factor
Under letter request, first step of two-step procurement, which con-
tained “Bidder’s Technical Qualification Clause” stating techmical pro-
posals would be accepted only from those contractors who have manu-
factured and can demonstrate at operating airfield a Solid State Con-
ventional Instrument Landing System, evaluation of capabilities of prime
contractor and its subcontractor—French firm who manufactured and
demonstrated system in France—although within policy enunciated in
par. 4-117 of Armed Services Procurement Reg., which recognizes integ-
rity and validity of contractor team arrangements, was contrary to in-
tent of clause, and proposal premised on subcontractor’s system should
not have been considered. Therefore, in future procurements, clause
should specify permissible relationships or refer to ASPR provisjon.-......
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BIDDERS—Continued Page
Qualifications—Continued
Tenacity and perseverance
Imputed to successor concern
Lack of tenacity and perseverance known to two prinecipals of delin-
quent concern in Sept. 1969, when they first undertook to reorganize con-
cern, although they did not acquire formal contwol untl Apr. 1970, at
which time they assumed administration and management of reorganized
corporate entity and-ehanged its operating personnel, may be imputed o
new owners from Sept. 1969, as they then could have cured contract
@delinquencies even without a novation of delinquent contracts. There-
fore, negative preaward survey of new concern, low under request for
proposals to furnish bomb release units, which was based on its prede-
cesvor’s lack of tenacity and perseverance, should be reevaluated under
par. 1-9081(11i) of Armed Services Procurement Reg.; and if adverse,
referred to Small Business Administration 360
Small business concerns. (See Contracts, awards, small business concerns)
BIDS
Acceptance time Hmitation
Extension
Effect of request to extend
Fact that bidders are asked to extend their bid acceptiance time pur-
suant o par. 2-404.1(c) of Armed Services Procurement Reg. does not
glve bidders option to withdraw bids, and bidder who does not extend
bid acceptance time must accept contract awarded to him prior to expira-
tion of initial bid acceptance period; and as request for extension of bid
acceptance time does not convert formally advertised procurement imbo
negotiated procurement, bidders may not be permitted to revige bid prices
when granting extension, for this would be tantamount to permitting
them to submit second bid after bid opening contrary to competitive bid-
ding principles 388
Protest determination
‘Where second low bidder, during period for accepting its bid, filed pro-
test with U.S. GAO as to unaaceptability of low bid, consideration of its
bid submitted under invitation for bids on electronic equipment is nob
precluded because bid acceptance period was extended only after accept-
ance date had expired, since filing of protest tolled expiration of bid
acceptance period until after resolution of protest. As no other bidder is
eligible for award, integrity of competitive system is not involved; and,
therefore, there 1s no “compelling reason” to reject second low bid. How-
ever, in future procurements should award be delayed until after expira-
tion of bid acceptance period, procedures prescribed in secs. 1-2.404-1(c)
and 1-2.407-8(b) (2) of Federal Procurement Regs. should be followed__- 357
Aggregate v. separable items, prices, etec.
Award basis
Invitation for bids issued pursuant to 41 U.8.C. 252(c¢) that requested
lump-sum bids for construction of campus facilities (base bid), plus
bids on each of four additive items, and indicated award for base bid, plus
additives, if any, would be made to low bidder on base bid without regard
to his overall bid price, did not conform with requirements in 4-1_ U.8.C.
253 (b) that award should be made to responsible bidder whose bid “will
be most aidvantageous to Govt., price and other factors considered.”
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BIDS—Continued

Aggregate v. separable items, prices, eto.—Continued
Award basis—Continued

Therefore, award for facllities and additives to lowest overall bidder who
was not dow on base bid would be proper and in accord with sec.
253 (b), as lowest bidder must be meawured by total work ¢o be awarded
in order to obtain benefits of full competition, which is purpose of public
procurement statutes.
All or none

Award to one bidder advantageous

Failure to submit price for one of four military installations at which
delivery is to be made of coveralls solicited under invitation that
requested individual prices on quantities specified for each installation
is not clerical oversight that may be waived as minor irregularity pur-
suant to par, 2405 of Armed Services Procurement Reg., and omitted
price may not be inserted on basis single price quoted for other three
installations applies to entire quantity solicited because bidder had
checked block captioned “1009% of all quantities to be awarded or none”
in bid form, nor may nonresponsive bid be considered for partial award.
As award of whole contract 1s in best interests of Govt., it may be made
to responsive and responsible bidder offering low aggregate bid whose
per unit net price for entire procurement is reasonable although
slightly higher than that of nonresponsive bidder.
Alternative

Acceptability

Low alternate bid offering to use polyethylene bags with Kraft paper
overwrap in lieu of cartons to ship fuel-resistant baffle material satisfy-
ing packaging and packing requirements set forth in applicable military
gpecifications and included in invitation for bids, neither of which
spelled out type of materfal or construction of container, was respon-
sive bid, acceptance of which was proper. Invitation for bids did not
require use of fiberboard cartons and military specifications require
only that materials be packed in manner to insure acceptance by com-
mon carrier and provide protection against damage during shipment.
Furthermore, overwrapped polyethylene bags constitute “containers”
within meaning of “Glossary of Packaging Terms” and par. 1-1204 of
Armed Services Procurement Reg.
Ambiguous

Construction

Against bidder

Telegraphic modification of bid on Govt. surplus property, which
read “Increase Item 13 bid $8900,” is ambiguous modification, as it can
be interpreted to increase original bid “by” $8900 or “to” $8000; and
telegram, therefore, should be disregarded in determining highest
bidder on item. Telegraphic bid modification reasonably susceptible of
two varying interpretations, one only making bid price high, it would be
prejudicial to other bidders to permit bidder who created ambiguity to
select after bid opening the interpretation to be adopted oo __
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BIDS--Continued

Ambiguous—Continued

Two possible interpretations

Both reasonable

Where two different interpretations of delivery provision in bid that
offered delivery in “approximately 120 days (as requested)” in re-
sponse to invitation stating delivery was desired within 120 days, but
required within 150 days, are reasonable, delivery term stated is at
best ambiguous; and, therefore, B~170287, dated Aug. 18, 1870, holding
bid should be rejected as nonresponsive, is affirmed

What constitutes an ambiguity

Omisston of addresses of subcontractors listed by prime contractor in
bid submission is minor informality that may be walved under sec.
1-2.405 of Federal Procurement Regs. when contracting agency can
independently determine omitted addresses from readily available
information—contractor register, . telephone directories, agency rec-
ords—as well as from personal knowledge. Since incompleteness of bid
did not result in ambiguity that requires clarification by bidder, no
possibility of bid shopping exists, nor is bid nonresponsive on basis
bidder was given “two bites at the apple.” Extent to which contracting
agency will extend its search for similarly named firms is discretionary
matter ; and if discretion is abused, protest could be filed with U.S. GAO.
Auction technique bidding. (See Contracts, negotiation, auction technique

prohibition)
Awards. (See Contracts, awards)
Bid forms

Initialing bid changes

Bid sent by certified matl that was not directed to bid opening room
or did not list information required by invitation, and which although
timely delivered to matil room, as shown by Post Office Dept. form con-
sidered acceptable documentary evidence, was not identified until after
bids were opened, may be considered on basis that failure to recognize
from corporate name and size of envelope that envelope contained bid
constitutes Govt. mishandling, and that lapse of time between receipt,
opening, and delivery of bid was unreasonable for certified mail, and
fact that price alteration was uninitialed does not require rejection
of low bid where intended bid price is not in doubt and remained low,
and there is no indication bidder had opportunity to reclaim and alter
bid
Bid shopping. (See Contracts, subcontracts, bid shopping)
Block bidding

Prevention

Quantity Limitation Prohibition Olause intended to prevent block
bidding that was included in invitation for bids to manufacture flight
Jackets for delivery at several destinations which provided each bidder
may submit one quantity only at one price for each item bid, and may
stipulate maximum/minimum gquantity acceptable for each item or over-
all procurement caused no ambigunity in invitation, and offer bidding
on first 7,470 for each destination and then including this same quantity
with additional 1,000 for next increment of 8,470 each and so on until
each additional 1,000 added thereon reached total procurement quantity
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BIDS—Continued
Blook bidding-——Continued
Prevention—Continued
of 16,470 each, offered more than one price for quantity and violation
of clause may not be waived under par. 2-405 of Armed Services Procure-
ment Reg. as informality
Bonds. (See Bonds, bid)
Brand name or equal. (8¢e Contracts, specifications, restrictive, partioular
make)
Buy American Act
Buy American Certificate
Aceeptance
Where offer is accepted from offeror who excludes no products from
Buy American Certificate, or otherwise indicates he is not offering
domestic source end item, general acceptance of certificate by contract-
ing officlals is proper since offeror is legally obligated under contract
to furnish Govt. domestic source end product, and compliance with that
obligation is matter of contract administration which has no effect on
validity of contract award
Evaluation
Erroneons
Award to higher bidder offering surgical steel blade manufactared
in U.S. from imported stainless steel, based on erroneous determina-
tion item is domestic source and product as defined in par. 6-101(a) of
Armed Services Procurement Reg. under rule in ASPR 6-001(d) relat-
ing to nonavallability of domestic steel, rather than award to low bid-
der proposing to. use similar steel and manufacture blade abroad—
considered foreign end product——will not be disturbed, as award was
made under mistaken belief held by all participants that only use of
imported steel was authorized, notwithstanding availability of domestic
carbon steel. Furthermore, adding 50-percent differential prescribed by
ASPR 6-104.4(b) displaces low bid
Foreign product determination
Comparison of foreign and domestic component costs
In evaluation under par. 6-104.4 of Armed Services Procurement
Reg. of microwave transistors of forelgn make to be used in electronic
equipment solicited under request for proposals to determine if price
differential imposed by Buy American Act (41 U.8.C. 10a—d) should be
considered, transistors were properly held to be domestic source end item
as evidenced by offeror’s entry of “none” in block entitled “Excluded BEnd
Products” of Buy American Certificate, in view of fact cost—materials,
labor, and other items of expense—of power unit manufactured in-house
and its case, which together with transisbor comprise amplifier, exceeds
cost of forelgn tramsistors, therefore, constituting amplifier as domestic
gource end product within meaning of Buy American AGto. oo
Component v. end product
Procedure that invites bidders and offerors to furnish surgical steel
blades miade from either domestic carbon steel or imported stainless steel
without indicating preference, leaving determination of availability of
domestic steel to bidders or offerors, ig defective procedure as composi-
tion of steel selected for end product is, under definition in par. 6-001
of Armed Services Procurement Reg., component of end product amd
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BIDS—Continued Page

Buy American Act—Continuned

Foreign product determination—Continued

Oomponent v. end product—Continued

subject to restrictions of Buy American Act, 41 U.8.C. 10a-d. Therefore,
when carbon steel is available, restrictions of act may not be waived for
product manufactured in U.8. from foreign steel. Furthermore, determi-
nation to exempt item from restrictions of act must, in accordance with
ASPR 6-103.2(a), be included in solicitation 2389

_ Cost information

Although cost information which procuring activities obtain when
domestic source of item offered is questioned under Buy American Act
(41 U.8.C. 10a-d), need not be made public as part of bid, agency should
obtain sufficient information, to ascertain that foreign materials con-
stitute less than 50 percent of cost of those materials directly incorpo-
rated in item being procured. 697
“Buying in” basis, (See Bids, prices, “buying in” basis)
Cancellation. (See Bids, discarding all bids)
Competitive system.

Aggregate bid requirement

Invitation for bids issued pursuant to 41 U.8.C. 252(c¢) that re-
quested. lump-sum bids for construction of campus facilities (base bid),
plus bids on each of four additive items, and indicated award for base’
bid, plus additives, if any, would be made to low bidder on base bid with-
out regard to his overall bid price, did not conform with requirements
in 41 U.8.C. 253(b) that award should be made to responsible bidder
whose bid “will be most advantageous to Govt., price and other facbors
considered.” Therefore, award for facilities and additives to lowest over-
all bidder who was not low on base bid would be proper and in accord
with sec. 2563 (b), as lowest bidder must be measured by btotal work to be
awarded in order to obtain benefits of full competition, which is purpose
of public procurement statutes. 588

Ambiguous bids

Unsolicited insertion of plant part numbers in low bid to furnish
engine air fliters without express statement that specifications would be
complied with created ambiguity that may mot be resolved by reference
to “catalog cut sheets” and other data available to Govt. before bid
opening, a8 reliance on this information would afford bidder option to
affect responsiveness of bid—an option detrimental to the competitive
bidding system. Therefore, as contracting officer cannot determine
whether bidder offered conforming article or that part numbers were
included for purpose of internal control, bid is considered qualified bid
and may not be considered for award 8

Bid acceptance time

Fact that bildders are asked to extend their bid acceptance time
pureuant to par. 2—404.1 (c) of Armed Services Procurement Reg. does not
give bidders option to withdraw bids, and bidder who does not extend bid
acceptance time must accept contract awarded to him prior to expiration
of initial bid acceptance perfod: and as request for extenmsion of bid
acceptance Hme does not convert formally advertised procurement into
negotiated procurement, bidders may not be permitted to revise bid prices
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BIDS—Continued
Competitive system—Continued

Bid acceptance time—Continued
when granting extension, for this would be tantamount to permitting
them to submit second bid after bid opening contrary to competitive
bidding principles.

Bidder qualification information

Bidder who could not certify that it had or could obtain prior to
award, necessary OO authority in its own name as required by invita-
tion for bids (IFB) for movement or storage of household effects and
therefore would have to rely on subcontractors to furnish services it
could not perform ds nonresponsive bidder, notwithstanding subcon-
tracting clause of IFB permits qualified bidder after obtaining award to
subcontract with prior approval of contracting officer ag subcontracting
clause does not purport to modify requirement that prospective comn-
tractor possess necessary operating authority prior to award. However,
since award is recommended to bidder unable to comply with 100 percent
operating authority requiremient, requirement appears unessential and
unduly restrictive of competition and, therefore, IFB should be canceled
and resolicited

“Buy Indian Aot”

Grant of preferential treatment by negotiating contract without
competition with dairy corporation that is 51 percent owned by persons
of Indian descent; that is located 30 miles firom Indlan reservation, but
will employ Indian help; and that is financed by Small Business Admin-
istration loan, conforms to reasonable criteria established to accomplish
purposes of so-called Buy Indian Act (25 U.8.C. 47), to acquire products
and services from Indian industry, and to loan criteria established by
Administration. Fact that minority owner is non-Indian and will furnish
expertise and managerial ability does not impute that firm is “straw”
organization or is unqualified as Indian industry. Therefore, firm may be
considered eligible if prior to award it obtains required interstate ship-
per’s permit.

“Buying in” prices

‘Where low bid price had been confirmed, negating existence of mistake,
suspicion of “buying in” does not require rejection of bid because low
bidder submitted unprofitable price. Par. 1-811(a) of Armed Services
Procurement Reg. in defining “buying in” as practice of attempting to
obtain contract award by knowingly offering price or cost estimate less
than anticipated costs with expectation of recovering any losses, either
during contract performance or in future “follow-on” contracts, does not
provide for bid rejection and, therefore, there is no legal basis upon which
award may be precluded or disturbed because low bidder submitted
unprofitable price.

Effect of erroneous awards

‘Where invitation for bids provided for consideration of late bid modi-
fication only if delay was due to Western Union and par. 2-308.4 of
Armed Services Procurement Reg., in effect at time, provided for con-
sideration only if late receipt of modification was caused by Govt. mis-
handling, inconsistency of provisions was prejudicial to bidders and
detrimental to competitive bidding system. Therefore, contract award
made on basls of regulation to low bidder at its reduced telegraphic
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Effect of erroneous awards—Continued
price pursuant to par. 2-305 of regulation, although second low bidder's
telegraphic modified bid price was lower, both modifications having been
timely received by Western Union but not delivered until after bid open-
ing, should be canceled and procurement resolicited only from two
involved concerns

Negotiated contracts. (See Contracts, negotiation, competition)

Prebid conferences

Mandatory requirements to attend prebid-conference contained in
request for proposals for purpose of explaining extremely complex pro-
ject may not be considered condition precedent to submission of proposal,
as conditions or requirements that tend to restrict competition are un-
authorized unless reasonably necessary to accomplish legislative pur-
poses of contract appropriation involved or are expressly authorized by
statute. To satisfy maximum competitive requirements of Federal Pro-
curement Regs., prospective offeror who failed to attend conference
should be permitted to submit proposal and given copy of prebid trans-
script. However, date for receipt of proposals having passed, new closing
date should be set to enable firm denied opportunity to participate to
submit proposal, and responding offerors to revise proposalS—o- . ----

Preservation of system’s integrity

Data tontained in literature that was not prepared to quote back
salient features of brand name model but was published to disseminate
information to public does not constitute sufficient descriptive literature
for purpose of determining whether product equals brand name. Further-
more, offer to conform does not satisfy descriptive literature requirement
of brand name or equal clause for detailed information, and submission
of data after bid opening may not be considered under fundamental
principle of competitive bidding system that responsiveness of bid must
be determined from bid without reference to extraneous aids or explana-
tion submitted after bid opening, in fairness to those bidders whose offers
gtrictly complied with all solicitation requirements

Price no substitute for competition

Awards made under sales invitation for bids on basis of lots drawn by
three bidders who had submitted identical bids because there was no
other evidence of collusive bidding, where Justice Dept. had taken no
action on report of receipt of identical bids, and bid prices submitted
were reasonable, were not proper, even though provisions of DOD Manual
4160.21-M were followed. Although awards will not be disturbed,
steps should be taken to obtain in future surplus sales the full and
unrestricted competition contemplated by competitive bidding system
and to avoid acceptance of reasonable bid prices as substitute for ade-
quate competition; and if circumstances do not permit reasonable
determination that price competition was adequate, sale should be
resolicited

Qualified products use

Proposed “NASA Microelectronics Reliability Program” that would
establish Qualified Products List for microcircuits and require produc-
tion line certification of manufacturers prior to procurement although
restrictive of competition is considered acceptable on basls of agency
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Qualified produots use—Continued
need since testing of microcircuits to determine extremely high level of
quality and reliability assurance demanded by space program is either
impossible or impractical and criticality of product justifies pre-quali-
fication procedures. Therefore, restriction on competition resulting from
program is not unreasonable or invalid restriction in conflict with 10
U.8.0. 2304 (g) and 10 U.8.C. 2305(a) and (b). However, as line certi-
fleation is departure from normal procedures, right is reserved to give
matter further consideration
Construotion

Two possible interpretations of bid

Principles applicable to interpretation of existing contracts may not
be applied to determine whether bid is responsive, and responsiveness of
bid must be determined from bid itself without reference to matters
extraneous to bid
Contracts, generally. (See Contraots)
Delivery provisions

Packaging and packing requirements

Deviation acceptability

Low alternate bid offering to use polyethylene bags with Kraft paper
overwrap in lieu of cartons to ship fuel-resistant bafile material satisty-
Ing packaging and packing requirements set forth in applicable military
specifications and included in invitation for bids, neither of which spelled
out type of material or construction of container, was responsive bid,
acceptance of which was proper. Invitation for bids did not requaire use
of fiberboard cartons and military specifications require only that ma-
terials be packed in manner to insure acceptance by common carrier
and provide protection against damage during shipment. Furthermore,
overwrapped polyethylene bags constitute “containers” within meaning
of “Glossary of Packaging Terms” and par. 1-1204 of Armed Services
Procurement Reg.
Deviations from advertised specifications. (See Contraots, specifications,

deviations)
Discarding all bids

Administrative determination

No obligation to accept any bids

Rejection of all bids because they failed to conform to essential re-
quirements of invitation for pumping station, which invitation had been
revised by six amendments, and changes and clarifications made in
specifications before readvertising canceled invitation, in order tio over-
come difficulties of obtaining responsive bids, were proper actions within
responsibility of administrative officers of purchasing agency in absence
of clear proof that exercise of administrative discretion was abused. An
invitation for bids does mot import any obligation on Govt. bo accept any
iof offers recelved; and where bids received are nonresponsive because
specifications are inadequate or ambiguous to extent bidders are pre-
vented from submitting responsive bids, there is cogent reason to discard
all’ blds.
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Discarding all bids—Continued

Davis-Bacon Act suspension

Discarding of all bids for construction of family housing at military
installation under invitation that contained preseribed minimum wage
rates determined by Secretary of Labor for laborers and mechanics in
accordance with Davis-Bacon Act, 40 U.8.C. 276a, because of Presi-
dential Proclamation 4031, dated Feb. 23, 1971, which suspended act, and
reissuance of invitation without requirements of act were actions in
public interest within meanifig of 10 U.8.0. 2305(c), and Proclamation
was compelling reason contemplated by par. 2—404.1 of Armed Services
Procurement Reg. that justified cancellation of invitation for blds._.. 634

Late arrival of bid modification

‘Where invitation for bids provided for consideration of late bid modi-
flcation only if delay was due to Western Union and par. 2-303.4 of
Armed Services Procurement Reg., in effect at time, provided for con-
sideration only if late receipt of modification was caused by Govt. mis-
handling, inconsistency of provisions was prejudicial to bidders and
detrimental to competitive bidding system. Therefore, contract award
made on basis of regulation to low bidder at its reduced telegraphic
price pursuant to par. 2-305 of regulation, although second low bidder’s
telegraphic modified bid price was lower, both modifications having been
timely received by Western Union but not delivered until after bid open-
ing, should be canceled and procurement resolicited only from two in-
volved concerns 42

Needs of Government not properly stated

Invitation for bids that states required man-year level of effort to
perform engineering services for systems and program definition of
combat systems maintenance training facility at erroneously fixed rather
than estimated level, fails to show Govt.’s minimum needs and, therefore,
successful contractor womld be unable to produce results required in
view of correlation between level of effort and ultimate work product.
Faillure to accurately meflect man-year level of effort required consti-
tutes compelling reason for canceling invitation comtemplated by par.
2 404.1(a) of Armed Services Procurement Reg. and for readvertise-
ment of procurement. However, cancellation emphasizes need for effec-
tive administrative definition and expression of Govt.’s reguirements
during procurement planning process 50

“One Responsive Bid” olause

Qancellation, pursuant to par. 2-404.1(b) (vill) of Armed Services
Procurement Reg. as being in best interest of Govt., of invitation for bids
that contained “One Responsive Bid” clause to assure adequate price
competition, and resolicitation of procarement when low bid was deber-
mined to be nonresponsive and only other bid received excessively priced,
was in accord with par. 2-404.2(e) ASPR, which authorizes rejection of
unreasonably priced bids, and was proper, even though intitally the
reasons for cancellation of invitation should have been advanced, as
par 2-404.1(b) (vill) is not self-executing, and clause should not have
been uged as it only created uncertainty and was superfluous because
mere recitation of clanse did not esbablish sufficlent reason for bid re-
Jection and resolicttation of procurement. 1
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Reinsgtatement
Davis-Bacon Act suspension revoked
Low bidder under invitation flor bids that was canceled upon issuance
of Presidential Proclamation 4031, dated Feb. 23, 1971, which suspended
provisions of Davis-Bacon Act, 40 U.S.C. 276a, who is second low bidder
under reissued invitation is not entitled to award under canceled invi-
tation when Presidential Proclamation 4040 of Mar. 29, 1971 revoked
suspension of act. Presidential Proclamation 4040 effectively revoked
Davis-Bacon Act only as to construction contracts for which solicita-
tions for bids or proposals were issued after Mar. 29, 1971, and imple-
menting Defense Dept. regulation confirms that solicitations issued
after Feb. 23, 1971, but before Mar. 30, 1971, shall not contain Davis-
Bacon Act provisions and, therefore, award to lowest responsible, re-
sponsive bidder under reissued invitation would be in accordance with
intent of proclamation and regulation 798
Specifications defective
Federal Procurement Regulations requirements
Invitation for installation of heavy equipment replacements that
omitted Davis-Bacon Act on basis procurement did not contemplate con-
struction, alteration, or repair of public building, and incorporated pro-
visions of Walsh-Healey Act, which requires contractor to be manufac-
turer of or regular dealer in equipment to be supplied, and provision for
bidders to attest to their experience and competency should be canceled
and reissued by contracting agency under guidelines in sec. 1-12.402-2
of Federal Procurement Regs. for determining whether substantial
amounts of construction, alteration, or repair work would be involved,
also taking into constderation fact that no bidder qualified as manu-
Pacturer or dealer to be eligible for award, and that solicitation in
requiring experience and competency attestation was unduly restrictive
of competition . 807
Needs not properly stated
Rejection of @all bids because they failed to comform to essential re-
quirements of invitation for pumping station, which invitation had been
revised by six amendments, and changes and clarifications made in
epecifications before readvertising canceled invitation, in order to over-
come difficultles of obtaining responsive bids, were proper actions
within responsibility of administrative officers of purchasing agency in
absence of clear proof that exercise of administrative discretion was
abused. An invitation flor bids does mot import eny obligation on Govt..
to accept any of offers received; and where bids received are nonre-
sponsive because specifications are inadequate or ambiguous to extent
bidders are prevented from submitting responsive bids, there is cogent
reason to discard all bids 464
Needs overstated
The discarding of all bids for movement or storage of personal prop-
erty by naval installation upon discovering that item in one of three
gervice schedules was 100 percent overstated in invitation for bids was
proper administrative determination pursuamt to par. 2-4041(b) of
Armed Services Procurement Reg., notwithstanding protesting bidder
may not be qualified bidder, as any bidder may properly bring to atten~
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Specifications defective—Conitnued
Needs overstated—Continued
tHon of concerned Govi. officialy any factor indicating that particular
procurement action is defective. Also since reissued invitation contained
erroneous weight estimate and migstated actual operating authorities
necesgary to perform solicited services, this second invitation, too, may
be canceled 753
Specifications restrictive
Bidder license requirements
Bidder who could not certify that it had or could obtain prior to
award, necegsary ICC authority in its own name ag required by invita-
tion for bids (IFB) for movement or storage of household effects and
therefore would have to rely on subcontractors to furnish services it
cdould not perform is nonresponsive bidder, notwithstanding subcon-
tracting clause of IFB permits qualified bidder after obtaining award to
subcontract with prior approval of contracting officer as subcontracting
clause does not purport to modify requirement that prospective con-
tractor possess neceswary operating -authority prior to award. However,
gince award is recommended to bidder unable to comply with 100 percent
operating authority requirement, requirement appears unessential and
unduly restrictive of competition and, therefore, IFB should be can-
celed and resolicited 753
Evaluation
Aggregate v. separable items, prices, ete.
Evaluation formula erroneous
Invitation for bids issued pursuant to 41 U.8.C. 252(c) that requested
Iump-sum bids for construction of campus facilitiey (base bid), plus bids
on each of four additive items, and indicated award for base bid, plus
additives, if any, would be made to low bidder on base bid without
regard to his overall bid price, did not conform with requirements in
41 U.8.C. 253(b) that award should be made to responsible bidder whose -
bid “will be most advantageous to Govt., price and other factors con-
‘sidered.” Therefore, award for facilities and additives to lowest overall
bidder who was not low on base bid would be proper and in accord with
sec. 253(b), as lowest bidder must be measured by total work to be
awarded in order to obtain benefits of full competition, which is purpose
of public procurement statutes. 583
Basis for evaluation
Bid itself
Principles applicable to interpretation of existing contracts may not be
applied to determine whether bid is responsive, and responsiveness of bid
must be determined from hid itself without reference to matters extra-
neous to bid 879
Buy American Act. (S¢e Bids, Buy American Act, evaluation)
Delivery provisions
Parcel post costs
‘When a procurement item is shipped by parcel post under Govt. mailing
indicia pursuant to par. 18-403.8(a) of Armed Services Procurement
Reg., transportation costs as bid evaluation factor are eliminated, even
though eventually contracting agency is required to relmburse Post
Office Department for postal services u7
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Delvery provisions—Continued
Reasonable delivery date
‘Under invitation for bids (IFB) that stated that delivery wag desired
within 120 days, but was required within 150 days: that bidders may pro-
pose different date but not beyond 150 days; and that if no delivery date
was offered, desired 120 days would apply, offer of delivery within,
“approximately 120 days” takes exception to desired schedule and falls
to state definite delivery date, and bid is nonresponsgive. To interpret
“gpproximately 120 days” to mean time period not substantially varying
from 120 days, and that in no case would delivery period extend beyond
150 days, requires reasonableness test that would result in uneven or
unpredictable treatment of bidders; whereas terms of IFB demand that
agcertainment of time chosen by bidder be made on objective basis with-
out recourse to subjective processes of evaluation involved in application
.of reasonableness test. ' 879
Factors other than price
Notice of factors to bidders
Use of phrase “other factors considered” pursuant to par. 2-407.1 of
Armed Services Procurement Reg., implementing 10 U.S.C. 2805, does
niot authorize award of contracts under advertised procurements to
other than low, responsive, qualified bidder; and when bids are to be
evaluated on some basis in addition to price, it 1g required that those
additional factors and relative importance to be attached to each factor
be clearly stated in invitation so all bidders are aware of factors in
preparation of their bids 47
Information after bid opening
Data contained In Hterature that was not prepared to quote back
salient features of brand name model but was published to disseminate
information to public doeg not constitute sufficient descriptive literature
Tor purpose of determining whether product equals brand name. Further-
more, offer to conform does not satisfy descriptive literature requirement
of brand name or equal clause for detalled information, and submis-
glon of data after bid opening may not be considered under funda-
mental principle of competitive bidding system that responsiveness of
bid must be determined from bid without reference to extraneous aids or
explanation submitted after bid opening, in fairness to those bidders
‘whose offers strictly complied with all solicitation requirements. . ... 198
Method of evaluation defective, eto.
Evaluation factors uncertain
Request for proposals that failed to include evaluation criteria or
indicate criteria’s relative importance because of erroneous belief these
standards were inapplicable to civilian procurement was defective and
was not in accordance with sound procurement policy and public inbterest.
Also scoring of offer by comparison; with predetermined score, over-
looked that primary consideration in negotiated procurement is discus-
sion with all offerors in competitive range and that borderline cases
should not automatically be excluded from consideration, and as result
maximum competition was not obtained. Request for proposals should
be amended to establish omitted criteria and offerors permitted to sub-
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Evaluation factors uncertain—Continued

mit additional information or revise proposals, and if within com-
petitive range, afforded opportunity for discussion to extent required
by sec. 1-3.802(c¢) of Federal Procurement Regs. . 69

Negotiation. (See Contracts, negotiation, evaluation factors)

Qualified bids. (See Bids, qualifled)

Worldwide performance locations

Invitation for bids that contemplates construction type requirements
contract for reconditioning and maintenance of radomes located world-
wide, and which requested one bid price for each type service for par-
ticular size radome regardless of location and made site inspection
impracticable, is not deficient invitation and need not be revised to
require separate bids for more than 200 possible performance sites—
an insurmountable administrative workload—to allow for varying travel
and transportation expense factors since regardless of location, work is
essentially same at each site, making site inspections unnecessary, and
scheduling of service consecutively for adjacent locations will minimize
ltravel expenses. Requirements contracts are valid and contracting agency
unable to state locations and performance dates, having estimated its
requirements in good faith may make award under invitation_________ 830
Failure to furnish something required. (See Contraots, specifications,

failure to furnish something required)
Forms

Bid forms. (See Bids, bid forms)
Identical

Lot drawing basis for award

Awards made under sales invitation for bids on basis of lots drawn by
three bidders who had submitted identical bids because there was no
other evidence of collusive bidding, where Justice Dept. had taken no
action on report of receipt of idenitical bids, and bid prices submitted
were reasonable, were not proper, even though provisions of DOD Manual
4160.21-M were followed. Although awards will not be disturbed, steps
should be taken to obtain in future surplus sales the full and unrestricted
competition contemplated by competitive bidding system and to avoid
acceptance of reasonable bid prices as substitute for adequate competi-
tion; and if circumstances do not permit reasonable determination that
price competition was adequate, sale should be resolieited. - ______ 882
Labor stipulations. (See Contracts, labor stipulations)
Labor surplus area performance. (See Contracts, awards, labor surplus

areas)
Late

Mafil delivery evidence

Certified mafl

Mere fact that delivery of test mailings subsequent to bid opening
involved more time than reported by postmaster of delivering post office
to be normal delivery time does not render incorrect the statement of
destination post office concerning normal delivery itime on bid opening
date 825
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Mishandling determination
Bids recelved at one place for delivery to another place
Bid sent by certified mail that was not directed to bid opening room
or did not list information required by invitation, and which although
timely delivered to mail room, as shown by Post Office Dept. form con-
sidered acceptable documentary evidence, was not identified until after
bids were opened, may be considered on basis that failure to recognize
from corporafte name and size of envelope that envelope contained bid
constitutes Govt. mishandling, and that lapse of time between receipt,
opening, and delivery of bid was unreasonable for certified mail, and
fact that price alteration was uninitialed does not require rejection of
low bid where intended bid price is not in doubt and remained low, and
tthere is no indication bidder had opportunity to reclaim and alter bid_. ..
Petermination to open late bid received on one of two technical pro-
posals submitted under first step of two-step procurement and found
acceptable, even though equipment offered did not meet all details of
specifications, was proper since delay in delivery of bid received more
than 24 hours before bid opening was due to Govt. mishandling. Although
bid was accompanied by covering letter and unsolicited descriptive litera-
ture at variance with specifications, it is nevertheless responsive bid;
for it is inconceivable that low bidder, who had qualified under first step,
would disqualify itself in second step and, therefore, deviating material
is viewed as attempt to identify which of two accepted first-step pro-
posals was being priced in second step.
Negotiated procurement. (See Contracts, negotiation, late proposals and
quotations)
Prior telegram referring to bid
Receipt before opening bids of telegraphic notice advising that bid is
en route, or of telegram modifying bid, does not constitute basis for
accepting bid received after opening of bids. Whether bid should be
considered as acceptable late bid depends upon whether bid meets
requirements of late bid regulations set forth in par. 2-303 of Armed
Services Procurement Reg
Return to sender
Bid consideration
Return unopened to bidder of late bid lthat had been forwarded by
certified mail, where prior to bid opening a modifying telegram had been
received, without compliance by certifying officer with late bid regula-
tions that require bidder to be notified and given opportunity to furnish
original certified mail receipt and ithat require mail delivery information
to be obtained from post office in order to determine acceptability of late
bid in accordance with criteria in par. 2-8033(a) of Armed Services
Procurement Reg., was unjustified. Notwithstanding possibility of tam-
pering with bid once it leaves Govt.’s custody, late bids unjustifiably
returned are not prime facie unacceptable; and on basis of proof that
late bid should have been timely delivered, and that sealed bid envelope
had not been opened, late bid may be considered for award. Prior con-
fiicting decisions are modified

Page

837

325

325



INDEX DIGEST 897

BIDS—Continued Page
Late—Continued
Telegraphic modifications
Delay due to Western Union

Bid reduction received at base exchange telegraph office operated under
contract for Western Union, which although timely received could not
be delivered before opening of bids as telephone line to procurement
office was busy, may not be considered in determining low bid. Both
invitation provisions and par. 2-303 of Armed Services Procurement
Reg. provide for consideration of late telegraphic modification when
delay is due to Govt. mishandling but preclude consideration of late
telegraphic bids or modification when delay is caused by telegraph com-
pany, and under contract, post exchange, instrumentality of U.S. for
some purposes, and its employees act as agent of Western Union, and
delay, therefore, is attributable to Western Union and price reduction
may not be considered 76

Inconsistent provisions .

Where invitation for bids provided for consideration of late bid modi-
fication only if delay was due to Western Union and par. 2-303.4 of
Armed Services Procurement Reg., in effect at time, provided for con-
gideration only if late receipt of modification was caused by Govt. mis-
handling, inconsistency of provisions was prejudicial to bidders and
detrimental to competitive bidding system. Therefore, contract award
made on basis of regulation to low bidder at its reduced telegraphic
price pursuant to par. 2-305 of regulation, although second low bidder’s
telegraphic modified bid price was lower, both modifications having been
timely recelved by Western Union but not delivered until after bid
opening, should be canceled and procurement resolicited only from two
involved concerns 42
Mistakes

Allegation after award. (See Contracts, mistakes)

Correction

General rule

Bid submitted under invitation that incorporated Service Contract Act
clause prescribed by par. 2-1004 of Armed Services Procurement Reg.,
which provided for application of pertinent Dept. of Liabor wage deter-
mination, and included information relating to ‘‘Successor Employers’
Collective Bargaining Obligations’’—information bidder overlooked in
preparing bid—may be withdrawn under mistake in bid principles
enunclated in Ruggiero v. U.8., 420 F. 2d 709, to effect law of mistaken
bids includes mistakes which are inexplicable, and rule does not turn on
any fault or ambiguity in specifications nor need contractor be free from
blame. Therefore, since bidder was entitled to give consideration to im-
pact of unlon agreement upon performance costs, and bid may not be
corrected as agreed union rates were not factor in bid preparation, bid
may be withdrawn from consideration 6556
Modification

Ambigdous

Telegraphic modification of bid on Govt. surplus property, which
read “Increase Item 18 bid $8900,” is ambiguous modification, as it can
be interpreted to Increase original bid “by” $8900 or “to” $8900; and tele-
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gram, therefore, should be disregarded in determining highest bidder on
item. Telegraphic bid modification reasonably susceptible of two varying
interpretations, one only making bid price high, it would be prejudicial to
other bidders to permit bidder who created ambiguity to select after
bid opening the interpretation to be adopted 302

Telegraphie

Late receipt. (See Bids, late, telegraphic modifications)

Negotiation matters. (See Contracts, negotiation)
Omissions

Prices in bid

Fallure to submit pprice for one of four military installations at which
delivery is to be made of coveralls solicited under invitation that re-
quested individual prices on quantities specified for each installation
18 not clerical oversight that may be waived as minor irregularity
pursuant to par. 2406 of Armed Services Procurement Reg., and omitted
price may not be inserted on basis single price quoted for other three
installations applies to entire quantity solicited because bidder had
checked block captioned “100% of all quantities to be awarded or none”
in bid form, nor may nonresponsive bid be considered for partial award.
As award of whole contract is in best interests of Govt., it may be made
to responsive ‘and respomsible bidder offering low aggregate bid whose
per unit net price for entire procurement is reasonable although slightly
higher than that of nonresponsive bidder. 852
Options

Exercise of option. (See Contraots, options)
Peddling. (See Contracts, subcontracts, bid shopping)
Prebid conference effect

Mandatory requirement to ‘attend prebid conference contained in re-
quest for proposals for purpose of explaining extremely complex project
may not be considered condition precedent to submission of proposal, as
iconditions or requirements that tend to restrict competition are unau-
thorized unless reasonably necessary to accomplish legislative purposes
of contract appropriation involved or are expressly authorized by stat-
ute. To satisfy maximum competitive requirements of Federal Procure-
ment Regs., prospective offeror who failed to attend conference should
be permitted to submit proposal and given copy of prebid transcript.
However, date for receipt of proposals having passed, new closing date
8hould be set to enable firm denied opportunity to participate to sub-
mit proposal, and responding offeroms to revise proposals.o— e 855
Prices

Blook bidding. (See Bids, blook bidding)

“Buying in” basis

‘Where low bid price bhad been confirmed, negating existence of mis-
take, suspicion of “buying in” does not require rejection 'of bid because
low bidder submitted unprofitable price. Par. 1-811(a) of Armed Serv-
ices Procurement Reg. in defining “buying in” as practice of attempting
to obtain contract award by knowingly offering price or cost estimate
less than anticipated costs with expectation of recovering any losses,
either during contract performance or in future “follow-on” contracts,
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does not provide for bid rejection and, therefore, there 18 no legal basis
upon which award may be preciuded or disturbed because low bidder
submitted unprofitable price 850
Qualified

Ambiguous bid

Unsolicited insertion of plant part numbers in low bid to furnish
engine air fllters without express statement that specifications would be
complied with created ambiguity that may not be resolved by reference
to “catalog cut sheets” and other data available to Govt. before bid
opening, as reliance on this information would afford bidder option to
affect responsiveness of bid—an option detrimental to the competitive
bidding system. Therefore, as contracting officer cannot determine
whether bidder offered conforming article or that part numbers were in-
cluded for purpose of internal control, bid is considered qualified bid and
may not be considered for award 8

Interest on past due invoices .

Rejection of bid under solicitation issued for Federal Supply Schedule
contract to furnish wood office furniture because of inclusion of qualify-
ing provision “1149, interest per month on past due invoices,” which con-
tracting officer refused to delete, was proper under sec. 1-2.404-2(b) (5)
of Federal Procurement Regs. Regulation provides for rejection of bid if
bidder imposes conditions which would modify requirements of invita-
tion, or limit his liability or rights of Govt. to his advantage, and al-
though objectionable conditions may be deleted if they do not go to
substance of bid—that is, that they only have trivial or negligible effect
on price, quantity, quality, or delivery—condition imposed affected price
and could not be deleted. Furthermore, contracting officer is without au-
thority to obligate Govt. to pay interest on unpaid invoices. & Comp. Gen.
649, modified 788

Letter containing conditions not in invitation

Determination to open late bid received on one of two technical pro-
posals submitted under first step of two-step procurement and found
acceptable, even though equipment offered did not meet all details of
specifications, was proper since delay in delivery of bid recelved more
than 24 hours before bid opening was due to Govt. mishandling. Although
bid was accompanied by covering letter and unsolicited descriptive lit-
erature at variance with specifications, it is nevertheless responsive bid ;
for it is inconceivable that low bidder, who had qualified under first step,
would disqualify itself in second step and, therefore, deviating material
is viewed as attempt to identify which of two accepted first-step proposals
was being priced in second step. 837
Qualified products, (See Contracts, specifications, qualified products)

Sales. (See Sales)
Samples. (See Contracts, specifications, samples)
Signatures
Agents
Authority. (See Agents, of private parties, authority, oontracts,
signatures)
Small business concerns. (See Contracts, awards, small business concerns)
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Specifications. (See Contracts, specifications)
Surplus property. (See 8ales)
“Two bites at the apple.” (See Contracts, specifications, failure to furnish
something required, information)
Two-step procurement
Changes in requirements
Notice
Requirement in par. 2-208(a) of Armed Services Procurement Reg.
(ASPR) that amendments to invitations for bids must be sent to every-
one to whom invitations had been furnished has reference to amendments
issued under competitive system prior to opening of bids; and, therefore,
amendment issued after closing date for receipt of technical proposals to
only two concerns out of 87 potential suppliers solicited under first step
of twowstep procurement who had responded to Request for Technical
Proposals (RFTP) was proper and in accord with ASPR 3-805.1(e),
relative to changes occurring in requirements during negotiations. In
fact, if firms who had not responded to RFTP had been furnished copies
of amendment and responded, provisions of “Late Proposals and Modifi-
cations” clause would be for application 346
Second step
Deviating from first step
Determination to open late bid received on one of two technical pro-
posals submitted under first step of two-step procurement and found
acceptable, even though equipment offered did not meet.all details of
specifications, was proper since delay in delivery of bid received more
than 24 hours before bid opening was due to Govt. mishandling. Although
bid was accompanied by covering letter and unsolicited descriptive lit-
erature at variance with specifications, it is nevertheless responsive bid ;
for it is inconceivable that low bidder, who had qualified under first step,
would disqualify itself in second step and, therefore, deviating material
ig viewed as attempt to identify which of two accepted first-step proposals
was being priced in second step 887
Technical proposals
Deficiencies
Minor deviations
Minor revigion of unpriced technical proposal, first-step of two-step
procurement for retrieval system, that had initially been found unac-
ceptable was not prejudicial to other bidders for Govt. under procedure
contemplated by par. 2-503.1 is free to discuss submitted proposal with
offeror if clarification or additional information will bring proposal to
acceptable status since two-step procedure extends benefits of advertis-
ing to procurements previously negotiated, and while second-step of pro-
cedure 18 conducted in accordance with formal advertising, first-step
contemplates maximizing competition. Therefore, low bidder originally
incorrectly placed in unacceptable category, having submitted accept-
able technical proposal and confirmed extremely low price bid may prop-
erly be awarded contract 866
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Two-step procurement—~Continued
Technical proposals—Continued
Qualification requirements
Under letter request, first step of two-step procurement, which con-
{ained “Bidder’s Technical Qualification Clause” stating technical
proposals would be accepted only from those contractors who have manu-
factured and can demonstrate at operating airfleld a Solid State Conven-
tional Instrument Landing System, evaluation of capabilities of prime
contractor and its subcontractor—French firm who manufactured and
demonstrated system in France—although within policy enunciated in
par. 4117 of Armed Services Procurement Reg., which recognizes integ-
rity and validity of contractor team arrangements, was contrary to intent
of clause, and proposal premised on subcontractor’s system should not
have been considered. Therefore, in future procurements, clause should
specify permissible relationships or refer to ASPR provision_____e___ 163
Use basis
Administrative authority
‘While second step of two-step method of procurement is conducted
under principles of formal advertising pursuant to par. 2-603.2 of Armed
Services Procurement Reg., first step of procedure, in furtherance of
goal of maximized competition, contemplates qualification of as many
technical proposals as possible under negotiation procedures; and as this
two-step procedure is intended to extend benefits of competitive
advertising to procurements which previously were either negotiated
competitively or negotiated on sole source basis, determination how to
best satisfy Govt.’s requirements is within ambit of sound administrative
discretion, and use of two-step procedure will not be questioned when
supported by record 846
Injunction to prevent
Offeror who was granted court injunction to prevent opening of bids
and award of contract under two-step procurement, and who protested
use of two-step method to obtain ship’s hull side blast-cleaning unit,
stating Navy was required pursuant to pars. 3-108 and 8-214 of Armed
Services Procurement Reg. to negotiate sole source contract with it as
developer of unit, has no basis for objection. Secretary only has authority
to determine that sole source procurement to avoid duplication of invest-
ment and effort is justified, and evidence did not warrant invoking his
authority ; and as conditions prescribed in par. 2-502(a) of regulation
for use of two-step method of procurement existed, determination to use
this method was within cognizance of procurement officers ... 346
BOARDS, COMMITTEES, AND COMMISSIONS
Members
Appointment limitations
An attorney in private practice serving 8-year term as member of
Advisory Council on Urban Transportation, Dept. of Transportation,
established by Pub. L. 89-670, and which meets only a few days each
year, who is paid per diem on “when-actually-employed basis” and travel
expenses 1s ineligible to serve on National Water Commission, even if
different days are devoted to intermittent service for each agency, as
Council member 18 considered to have status similar to that of inter-
mittent consultant employed and compensated on daily basls and held to
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BOARDS, COMMITTEES, AND COMMISSIONS—Continued Page
Members—Continued
Appointment limitations—Continned
be officer or employee of U.S., and, therefore, is prohibited from accepting
appointment with Commission by language of National Water Commis-
gion Act that “no member of the Commission, during his period of serv-
ice on the Commission, hold any other position as an officer or employee
of the United States * * *.” 736
BONDS
Bid
Joint venture
Bid acceptability
Low bid submitted under total small business set-aside for Air Force
Base construction project which bore three names of joint venture shown
in bid bond accompanying bid, but was signed by president of only small
business concern involved, may not be awarded to either joint venture or
small business concern on basis two large business firms had associated
with small business concern only for purpose of obtaining bid bond. As
to joint venture, there was none at time of bid submission or opening,
and subsequently submitted information could not create joint venture
for purpose of bid ratification—even if it could, joint venture as large
concern would be ineligible for award, nor would award to small concern
be proper as bid bond named joint venture as principal- . ______. 530
BRIDGES
Construction
Necessitated by highway relocation
AS replacement highway bridge over Cross-Florida Barge Canal is re-
quired to be constructed in accordance with sec. 207 (¢), Pub. L. 87-874,
Oct. 23, 1962, which limits construction of replacement facility to State
design standards that apply to roads of same classification, determined
on basis of trafiic existing at time of taking, approval by Corps of Engi-
neers of two two-lane bridges to be constructed at Govt. expense in leun
of existing two-land highway in order to accommodate future growth
constitutes betterment of facility in contravention of sec. 207(c) and,
therefore, funds available to Corps may not be used to construct second
bridge, whether or not design standard was in actual practice or pub-
lished. However, State standards that provide for range of traffic rather
than projected future traffic count are aceeptable 061
BUY AMERICAN ACT
Applicability
Contraoctors’ purchases from foreign sources
Effect
Procedure that invites bidders and offerors to furnish surgiecal steel
blades made from either domestic carbon steel or imported stainless steel
without indicating preference, leaving determination of availability of
domestic steel to bidders or offerors, 18 defective procedure as composl-
tion of steel selected for end product is, under definition in par. 6-001 of
Armed Services Procurement Reg., component of end produet and sub-
Ject to restrictions of Buy American Act, 41 U.8.C. 10a-d. Therefore,
when carbon steel is avallable, restrictions of act may not be waived
for produet manufactured in U.S. from foreign steel. Furthermore, deter-
mination to exempt item from restrictions of act must, in accordance
with ASPR 6-108.2(a), be included in solicitation 289
Bids. (See Bids. Buy American Act)
Oontracts. (See Contracts, Buy American Act)
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CANAL ZONE Pago
Employees
Hired overseas
Residence in United States, ete,
Former employee of Canal Zone Govt. whose place of actual residence
was in California, but who at time of appointment was temporarily re-
siding in Costa Rica, and who had transported his household goods to
Costa Rica in his own truck prior to signing employment agreement,
which he signed in Costa Rica prior to travel to Canal Zone, may be
reimbursed travel and transportation expenses from Costa Rica to Canal
Zone in accordance with provisions of Office of Management and Budget
Cir. No. A-56, but he may not be reimbursed expenses of moving from
California to Costa Rica since these expenses were not incurred in anticl-
pation of his appointment in Canal Zone 644
CHECKS
Endorsement
Other than payee
Tax refund

Liability for proceeds of income tax refund check bearing only initials
of husband and wife still married but separated at time of endorsement
by husband and deposited in joint account with his mother, whose initials
were similar to wife’s, is for determination by Federal and not State law
in interest of uniformity. Although use of initials did not facilitate
forgery and ordinarily cashing bank would be required to refund one-half
of check, as in “same name cases,” reclamation proceedings against bank
are not required since joint income tax is treated as return of single
individual and payment to husband as one of joint obligees extinguished
ability of Govt. for tax overpayment, and ownership rights of spouses
are for determination by local law in appropriate proceedings____—.____ 441

CITIES, CORPORATE LIMITS
Erroneous determinations

Retroactive adjustments

Treatment of Fort Stewart and Hunter Army Airfield, located 40 miles
apart, as one installation with one staff which resulted in movement of
military and civilian personnel freely between both installations without
competent orders directing permanent ichange-of-station or performance
of temporary duty may not be corrected by issuance of retroactive orders
to confirm assignments and authorize travel allowances for temporary
duty or permanent change-of-station allowances incident to assignments,
even though for purposes of Joint Travel Regs., installations are con-
sidered different stations since retroactive orders would be without
effect to change vested rights of personnel involved_____ . ____ 8038

CLATMS
Assignment
Federal grants-in-aid
Legality of assignment

Amounts due or to become due under grants of Federal funds to medi-
cal college for construction and restoration of facilitles authorized by
Public Health Service Act, as amended, may be assigned to bank pur-
suant to Assignment of Claims Act of 1940, as amended, to enable
grantee to obtain interim financing for purpose of making progress pay-
ments to contractor, as acceptance of grant subject to conditions imposed

452-993 O - 72 - 7



904 INDEX DIGEST

CLAIMS—Continued Page
Assignment—Continued
Federal grants-in-aid—Continued
Legality of assignment—Continued
by Govt. created valid contract within meaning of 1940 act, and as
assignment is not forbidden under grant. However, in accordance with
requirements of act, assignment should cover amount payable under
grants without regard to status of account between college and bank;
and, furthermore, grantee is not foreclosed from financing non-Federal
share of costs with borrowed funds 470
“Financing Institutions” requirement
Pension funds
Asgsignment of moneyg to become due from U.S. under lease agreement
may be made to Public Employees’ Retirement System and State Teach-
er's Retirement System of State of California using trust funds to fur-
nish permanent financing for building being constructed for Govt. The
Systems qualify as “financing institutions” within purview of Assign-
ment of Claims Act of 1940, as amended, 31 U.8.C. 208, as nothing in act
indicates exclusion of pension funds, and primary functions of trust cor-
pus, together with trustees, is investing of assets of trust. However, act
limits assignment to one party, “except that any such assignment may be
made to one party as agent or trustee for two or more parties participat-
ing in such financing.” 613
Fraud perpetrated by assignor
Government’s liability
Since under Assignment of Claims Act of 1940, as amended, Govt. is
not insurer as to fraudulent schemes devised by assignor against assignee,
nor is Govt. required to involve assignee in matters of contract adminis-
tration, claim for amount of fictitious invoices presented by assignee of
drayage company performing services for Govt., which were retrieved
by assignor prior to payment, may not be honored as record presents no
grounds to impute negligence to or assert estoppel against Govt., but in-
stead raises doubt as to validity of assignee’s claim, Although claim
must be rejected, as jurisdiction of GAO to pay claims is based upon
legal Hability of U.S., assignee’s right to see judicial determination of
its claim is not prejudiced 434
Doubtful
Compensation
Procedure for handling
Claims for 8 hours of additional compensation at overtime rates
that are presented to Corps of Engineers by civilian wage board em-
ployees who performed 24-hour tours of duty on dredges and other
floating plants, receiving compensation for only 8 hours of work on
straight-time basis may be paid, if properly documented, by Corps on
basis of two-thirds rule in Detling and France consolidated cases, 432
F. 24 462 (1970). However, doubtful claims should be forwarded for set-
tlement to Claims Division of U.S8. GAO pursunant to 4 GAO b.1, and
when 10-year limitation act of Oct. 9, 1940 is involved and claims cannot
be promptly approved and paid in full amount claimed, they should be
forwarded to Claims Division for recording under 4 GAO 7.1, and after
recording claims will be returned to Corps for payment, denial, or referral
back to GAO for adjudication 767
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Evidence to support

Best evidence available

Acceptability

‘Where claims of civilian wage board employees of Corps of Engineers
for 8 hours overtime compengation, which are presented on basls of
consolidated cases of Detling and France, 432 F. 2d 462, incident to 24-
hour port watch aboard hopper dredges or other floating plants and
receipt of only 8 hours straight-time compensation, cannot be ade-
quately documented, payment may be made by Corps on basis of most
accurate estimate after considering all available records. For example,
if time and attendance records are missing for some part of period
claimed but available pay and leave records support reasonably accurate
estimates of standby duty, estimates will be considered sufficiently
documented, or where no signed logs can be found for standby duty
claimed, next best evidence—duty rosters—may be used to substantiate
payment of overtime } 767
Settlement by General Accounting Office

Claim denied

Claim submitted for consideration under settlement authority in 31
U.8.C. 71 for additional compensation to cover required correction in
printing of technical publication, which had been disallowed by contract-
ing officer and appeal to disallowance denied by administrative officer,
may not be paid on basis prior uncorrected orders had been aceepted,
where record shows contractor agreed to correet error without cost to
Govt., and supplemental agreement providing charge for work-—inser-
tion of fold-ins in publication in indicated sequence—has$ reference to
future orders. Furthermore, alleged subsequent oral agreement may not
be considered, as review is restricted to record before contracting agency
at time the head of agency rendered decision 369
Statutes of limitation. (See Statutes of Limitation, claims)

COAST GUARD

Enlisted personnel

Service oredits

Inactive time

Inactive Naval Reserve cadet or midshipman time served before July
1949 by Regular Coast Guard officer or enlisted man retiring elfther for
years of service under 14 U.8.C. 291, 292, 354, or 855, for age pursuant
tto 14 U.S.C. 293 or 353, or for disability as provided in ch. 61, Title 10,
U.8. Code, is not allowable for purpose of retirement. Sec. 291, in provid-
ing for voluntary retirement of commissioned officers after 20 years of
service requires such service to have been “active service;” word “serv-
ice” in secs. 292, 854, and 355, authorizing voluntary retirement for
commissioned officers after 30 years, and for enlisted men after 30 or 20
years, has been interpreted since 1948 as “active service;” secs. 293
and 353 in providing for compulsory retirement at age 62 make no refer-
ence to years of service; and under 10 U.8.C. 1208 disability retirement
is computed on basis of active service 808

Although inactive Naval Reserve cadet or midshipman time served
before July 1949 by Regular Coast Guard officer or enlisted man retiring
either for years of service, for age, or for disability, may not be credited
for purpose of retirement, service counts for multiplier credit and in
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COAST GUABRD—Continued Page
Enlisted personnel—Continued
Service credits—Continued
Inactive time—Continued
accordance with 14 U.S.C. 423, years of service are to be computed under
10 U.S.C. 1405(4), due to fact that pursuant to 10 U.S.C. 1333 such serv-
ice i§ “service other than active service) in a reserve component of
an armed force.” However, full-time credit may not be given inaective
gervice in determining multiplier factor under 14 U.S.C. 423 and 10
U.S.C. 1405(4), since service is subject to computation method provided
in 10 U.S.C. 1333(4) 308
In crediting inactive Naval Reserve cadet or midshipman service per-
formed before July 1949 by Regular Coast Guard officer or enlisted man
for retirement purposes, there is no distinction to be drawn between
status of “Cadet, MMR, USNR,” or “Midshipman, MMR, USNR,”
inasmuch as persons having either status are regarded as members of
{U.8. Naval Reserve 308

COLLECTIONS
Debt. (See Debt Collections)

COLLEGES, SCHOOLS, ETC,

Land grant colleges

Investments

Since Federal City College is land grant college within purview of
“First Morrill Act” as provided by Dist. of Columbia Education Aect,
land grant funds available to college are exempted from 47 D.C. Code
135, which directs investment in U.S. Treasury securities, and Congress
in education act approved investment in accordance with land grant act
in “bonds of the United States or of the States or some other safe
bonds.” “Other safe bonds” are obligations of various Federal agencies,
_other than Treasury securities, that are guaranteed by U.S., industrial
bonds approved for investment by fiduciaries under Rules of U.S. Dist.
Court, and certificates of deposit in federally insured banks, but not
savings accounts in banks or savings and loan associations. Furthermore,
deficiencies from investments may be made up from appropriations, and
to minimize losses, bonds may be sold before maturity o _____ 712
Teachers employed by Defense Department overseas, (See Defense Depart~

ment, teachers employed in areas overseas)
‘Work study programs

Economic Opportunity Act

Agency participation apart from grant agreement

Limitation in Economic Opportunity Act (42 U.S.C. 2754(b) ) requir-
ing that work-study grant agreements with institutions of higher edu-
cation provide that “Federal share” of compensation of students
employed in College Work-Study Program will not exceed 80 percentum
of compensation paid to students, pertaining only to payments from
grants made by Office of Education to institutions and not to pay-
ments made by other Federal agencies where students are employed,
employing agencies may bear larger portion than 20 percent of student
earnings so that grant funds may be spread over greater number of stu-
dents. Whether agency should pay social security tax on its contribution
to student’s salary, and if so in what amount, is for determination by
Commissioner of Internal Revenue Service. 563
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COMPENSATION

Additional
Evironmental pay differential
Compensatory time in lieu
Air National Guard technicians, whether they are wage or nongraded
employees or General Schedule employees, who for 12-hour workday re-
ceive 4 hours compensatory time for work in excess of 8 hours a day, or
receive compensatory time for 8-hour Sunday tour of duty, are not en-
titled to environmental differential pay, night shift differential pay, or
premium pay, as 32 U.S.C. 709(g) in authorizing Secretary concerned
to prescribe hours of duty for technicians and to fix their basic compen-
sation or additional compensation, provides for granting of compensa-
tory time in amount equal to time spent in irregular or overtime work
with no compensation for compensatory time, since compensatory time ig
intended to be in lieu of overtime or differential pay for additional hours
of work
Constitutes basic pay
Environmental pay differential for dirty work having been authorized
for Dist. of Columbia wage employees by proper wage fixing authority in
accordance with § U.S.C. 5341, and in conformity with commercial prac-
tices, differential may be considered basic pay, whether stated separately
or included in scheduled rates, for purposes of computing wage board
overtime and Sunday rates prescribed in 5 U.S.C. 5544, the Civil Service
Retirement Deductions authorized in 5 U.S.C. 8334, and for determin-
ing annual rate of pay for group life insurance provided in Federal
Personnel Manual, Supp. 870-1, Subch. 83-3a, and differential may be
paid to employees while in leave status
Premium pay in lien
Air National Guard technician who assigned to 24-hour tour of duty
at Air National Aireraft Control and Warning Site receives 12 percent
annual premium pay under 32 U.S.C. 709(g), which is prescribed for
unusual tours of duty, irregular duty, or additional duty, and work on
days that are ordinarily nonworkdays, when exposed to duty in hazard-
ous category is not entitled to environment differential pay since pre-
mium pay not to exceed 12 percent of basic pay is authorized to be paid
in lieu of additional compensation, including differentials and overtime
compensation
Adjustment
Appointment erroneous
Upon determination that employee who received excepted Schedule
B appointment at grade G:S-9 was discriminated against because of race
or sex, which is expressly prohibited by 5 U.S.C. 7154(b) and 5 CFR
713.202, as she qualified for a GS—11 position and was assigned and per-
formed work warranting a GS-11 classification, correction of personnel
action and adjustment in pay is legally justified on basis original classi-
fication and appointment as GS-9 was illegal, and corrective action is
not viewed as retroactive promotion such as ordinarily is prohibited
by law
Basic. (See Compensation, what constitutes)

Pago

847

847
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Double

Civilian and disability compensation

Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914, who
while employed as civilian in Federal Govt. loses use of finger, is not
entitled to concurrent payment of civilian disability compensation and
military retired pay on basis the compensation would be paid for perma-
nent partial disability and not temporary total disability, thus bringing
payment within exception to dual payment prohibition contained in 5
U.S.C. 8116(a). In application of limitation in sec. 8116(a), there has.
been no recognition of distinction between temporary and permanent
disability, as statute makes no such distinction insofar as concurrent
receipt of military or naval retired pay is concerned, and legislation
would have to be enacted to permit concurrent payment of retired pay
and disability compensation 491

Concurrent military retired and civilian service pay

Reduction in retired pay
Not required

Although civilian position held by retired officer of Regular component
of uniformed services in U.S. Army Special Services Agency, Europe—
local nonappropriated fund activity—is position subject to reduction
of retired pay prescribed by 5 U.S.C. 5532 (b), reduction is not required in
officer’s retired pay as reduction would exceed amount officer receives
from civilian employment with additional reduction in retired pay, re-
sult that is not within contemplation of Dual Compensation Act of 1964,
for it is unreasonable to require retired officer to accept smaller amount
after employment in civilian position with Govt. than amount of retired
pay he was receiving before that time 604

Concurrent military retired pay and disability compensation. (See

Officers and Employees, death or injury, disability compensation, ete.)

Exemptions

Dual Compensation Act
Disability “as a direct result of armed conflict,” ete.

Conclusion that exemption provision in Dual Compensation Act (5
U.8.C. 5532(c)) to requirement that retired pay of Regular officer must
be reduced when employed as civilian by Federal Govt. (5 U.S.C.
5532(b)) applies only if retirement was direct result of armed con-
flict, or was caused by instrumentality of war in wartime, is justified
on basis of legislative history of provision and its longstanding adminis-
trative interpretation; and, therefore, Mross v. United States, 186 Ct.
Cl. 165, holding that disability—-perforated eardrum—that was war-in-
curred but was not disabling and did not constitute significant factor
in officer’s retirement met requirements of exception to dual compensa-
tion restrictlon will not be followed as case is based on particular
facts involved _— 480

Military retired pay and civilian retirement

A retired member of uniform services whose military service upon
retirement from civilian employment is not used to establish civil serv-
ice annuity eligibility but is only used in computation of annuity to
increase amount payable, may withdraw his waiver of retired pay amd
have pay reinstated as no double benefit would result from same service
by terminating use of military service to compute civil service annuity
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Double—Continued
Military retired pay and civilian retirement—Continued
and reinstating retired pay, gnd 5 U.S.C. 8332(e) provides that civil
service retirement does not affect right of employee to retired pay,
pension, or .compensation in addition to annuity payable upon retire-
ment from Federal civilian service 80
Downgrading
Saved compensation
Temporary promotions
Employee demoted from GS-5, step 9, to GS—4, step 10, with salary
retention pursuant to 5 U.S.C. 5337, who accepts temporary promo-
tion and then returns to same grade to which initially demoted has not
forfeited entitlement to salary retention authorized for 2 years by sec.
5337, retention period to commence on date of demotion, Sept. 16, 1968.
Temporary promotion did not affect runming of salary-retention pe-
riod, as employee by virtue of temporary promotion is not considered as
having become “entitled to a higher rate of basic pay by operation of”
the classification law within meaning of § U.S.C. 5337—a bar to salary-
retention coverage - 82
Highest previous rate. (See Compensation, rates, highest previous rate)
Increases
Retroactive
Employee separated prior to effective date of increase
Employee of Federal Govt. who tramsferred to public international
organization with reemployment rights under 5 U.S.C. 3582(b), prior
to enactment of Federal Employees Salary Act of 1970, is not entitled
to retroactive salary adjustment authorized by act for employees on
rolls on effective date of act—Apr. 15, 1970—condition precedent to en-
titlement. However, since under sec. 8582(b) employee who transfers to
public international orgamization is guaramteed that upon reemploy-
ment compensation payable will not be less than if employee had re-
mained on Govt. rolls, any salary adjustment required upon reemploy-
ment may include retroactive salary payment employee would have
received if on rolls on Apr. 15, 1970, 173
Highest previous rate
‘Where agency has policy to extend benefit of highest previous rate
rule prescribed in 5 U.S.C. 5334(a), salary of employee who left Post
Office Dept. during retroactive period between enactment of Postal
Reorganization Act and its effective date may be adjusted to refiect
increase authorized by act; and where agency does not have established
policy, but did give employee benefit of last Post Office Dept. rate, it is
within agency’s discretion whether or not to adjust employee’s salary
to reflect increase in Post Office rate. However, sec. 531.208(d) (4) of
Civil Service Commission Regs. relating to general increases in General
Schedule and not to special increases, employee who was not on rolls
at time of enactment of Reorganization Act may not be given benefit of
increased rate for purposes of “highest previous rate” rule___ - ____. 414
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Increases—Continued

Retroactive—Continued

Military service furlough during retroactive period

Fact that reemployed civilian who while on military furlough served
on active military duty was on civilian roll on Apr. 15, 1970, date of
enactment of Federal Employees Salary Act of 1970, Pub. L. 91-231, does
not entitle him under act to retroactive adjustment in basic pay for active
military duty performed during period Jan. 1, 1970, through Mar. 15,
1970, as act provides compensation increases for Federal classified
employees only. However, although Pub. L. 90-207, Dec. 16, 1967, pro-
vides for increase in basic pay for military personnel whenever general
schedule of compensation for Federal classified employees is increased.
Secretary of Defense in implementing 1970 act pursuant to B. O. No.
11525 prescribed that member must have been on active duty on Apr. 15,
1970, to be entitled to retroactive adjustment in paya cc . 226

8tatus changes during period

Former General Schedule employees of Post Office Dept. who trans-
ferred to higher General Schedule position in another agency between
Aug. 12, 1970, date of enactment of Postal Reorganization Act, which
provides approximately 8-percent salary increase, and effective date of
act, first pay period beginning on or after Apr, 16, 1970, are entitled to
have “not less than two-step increase” authorized in § U.8.C. 5334 (b) for
employees who are promoted or transferred, computed on revised General
Schedule rate of Post Office Dept. ; for in absence of specific language to
contrary, rule for application is that retroactive salary increases apply
ag if increase had been in force and effect at time of change of status
of employee 414
Military pay. (See Pay)
Night work

Basic compensation determination

‘When employee’s wage board position is changed by agency action
to General Schedule while he is working night shift, basic rate of pay
preserved to employee under sec. 539.208 of Civil Service Regs. includes
night differential, as it is “rate of pay fixed by * * * administrative
action” within contemplation of sec. 539.202(c), defining “rate of basic
pay.” Inclusion of night differential in establishing employee’s General
Schedule rate of pay does not preclude receipt of prescribed 10 percent
night differential so long as he remains on night shift, but differential
is not to be included in employee’s retirement and life insurance base_... 332

Compensatory time in lien

Alr National Guard technicians, whether they are wage or non-
graded employees or General Schedule employees, who for 12-hour
workday receive 4 hours compensatory time for work in excess of 8 hours
a day, or receive compensatory time for 8-hour Sunday tour of duty,
are not entitled to environmental differential pay, night shift differential
pay, or premium pay, as 32 U.8.C. 709(g) in authorizing Secretary con-
cerned to prescribe hours of duty for techniclans and to fix their basie
compensation or additional compensation, provides for granting of com-
pensatory time in amount equal to time spent in irregular or overtime
work with no compensation for compensatory time, since compensatory
time is intended to be in lieu of overtime or differential pay for additional
hours of work 847
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Overpayments
Waiver
Allens
Authority in 5 U.S.C. 5584 to waive erroneous payments of compen-
sation made to employees of executive agencies is applicable to non-U.8.
citizens employed by U.S. in foreign areas, as term “employee” ag used
in sec. 5584 means employee as defined in 5 U.8.C. 2105 ; that is, individ-
ual appointed in “civil service,” which constitutes all appointive positions
in executive, judicial, and legistative branches of Govt., except positions
in uniformed services (5 U.S.C. 2101 (1) ). Therefore, Philippine citizen,
properly appointed to position in executive bramch to perform Federal
function supervised by Federal employee, is employee under 5 U.8.C.
5584 and entitled to waiver of erroneous compensation payments without
regard to fact employment is under labor agreement with Philippine
Govt 329
Public Law 90-818. (See Debt Collections, waiver, eivilian employees)
Overtime
Inspectional service employees
Skyjacking prevention
Customs inspectors who conduct predeparture inspection of air pas-
sengers bound for overseas as deterrent to skyjacking in accordance
with Presidential program are not entitled to payment of overtime com-
pensation under 19 U.8.C. 267, but rather under Federal Employees
Pay Act of 1945 (5 U.S.C. 5542), even though inspections are necessary
for safety of passengers and for protection of air carriers against air
piracy, as inspection duties involved would not be custom duties pre-
seribed by 19 U.S.C. 267, which are dutles performed in connection
with lading on Sundays, holidays, or at night of merchandise or baggage
entered for transportation under bond or for exportation with benefit
of drawback, or other merchandise or baggage required to be laden
under customs supervision 708
Traveltime
In administration of inspection and grading programs, when events
are not within control of Dept. of Agriculture, and Agricultural Com-
modity Grader is required to travel 815 hours on Sunday to report for
duty at 8 a.m, on Monday to inspect and checkload shipment of peanut
butter being purchased by Dept., travel is compensable at overtime
rates prescribed in 5 U.S.C. 5542(b) (2) (B), as travel could not have
been scheduled within employee’s regular hours. Fact that Govt. is
reimbursed for all costs incurred in providing inspection and check-
loading services has no bearing on employee’s entitlement to payment of
overtime for services performed 519
Dept. of Agriculture employee returning from performing temporary
duties of Agriculture Commodity Grader, whose air flight was delayed, is
entitled under 5 U.8.C. 5542 to compensation for “usual waiting time”
for interrupted travel that is prescribed by Federal Personnel Manual,
which means time necessary to make connections in ordinary travel situa-
tion, consistent with performance of travel as expeditiously as possible,
with extension of time for heavy holiday traffic and inclement weather,
minus time for eating and rest. As traveltime that cannot be scheduled
or controlled qualifies for work, employee whose regular tour of duty is
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8 a.m. until 4:30 p.m., having traveled from 3:10 a.m. to 10:30 a.m. on
Thanksgiving day, is entitled to payment at overtime rate from 3:10
a.m. to 8 a.m. and at holiday premium pay rate from 8 a.m. to 10:30 am_. 519
Under Agricultural Marketing Act of 1946 (7 U.S.C. 1622), Dept. of
Agriculture is required to perform inspection and grading services when
products are shipped or received in interstate commerce ; and, therefore,
required services are not within control of Dept. to enable scheduling of
ingpector’s travel during regular duty hours. Therefore, Agricultural
Commodity Grader whose travel could not be scheduled during regular
duty hours is entitled to be compensated for travel at overtime rates
prescribed by § U.S.C. 5542 (b) (2) (B) 519
Standby, ete., time
Two-thirds rule
Aboard vessels
A Corps of Engineers civilian wage board employee who performed
24-hour port watch duty aboard seagoing hopper dredge and received
only 8 straight-time hours of compensation is entitled to payment for
additional 8 hours claimed, and properly documented, at overtime rates
on basis of consolidated cases of Detling et al. v. U.S., and France et al. v.
U.8., 432 F. 2d 462 (1970), in which court held plaintiffs were in standby
duty for time in excess of 8 hours and applied two-thirds rule, allowing
8 hours for sleeping and eating time, and awarded plaintiffs 8 hours of
additional compensation at overtime rates pursuant to 5 U.S.C. 5544,
rule that has been followed in decisions of Comptroller General 767
Claims for 8 hours of additional compensation at overtime rates that
are presented to Corps of Engineers by civilian wage board employees
who performed 24-hour tours of duty on dredges and other floating
plants, receiving compensation for only 8 hours of work on straight-time
basis may be paid, if properly documented, by Corps on basis of two-
thirds rule in Delting and France consolidated cases, 432 F. 2d 462 (1970).
However, doubtful claims should be forwarded for settlement to Claims
Division of U.S. GAO pursuant to 4 GAO 5.1, and when 10-year limitation
act of Oct. 9, 1940 is involved and claims cannot be promptly approved
and paid in full amount claimed, they should be forwarded to Claims
Division for recording under 4 GAO 7.1, and after recording claims will
be returned to Corps for payment, denial, or referral back to GAO for
adjudication 767
Where claims of civilian wage board employees of Corps of Engineers
for 8 hours overtime compensation, which are presented on basis of
consolidated cases of Delting and France, 432 F. 2d 462, incident to 24-
hour port watch aboard hopper dredges or other floating plants and
receipt of only 8 hours straight-time compensation, cannot be adequately
documented, payment may be made by Corps on basis of most accurate
estimate after considering all available records. For example, if time and
attendance records are missing for some part of period claimed but avail-
able pay and leave records support reasonably accurate estimates of
standby duty, estimates will be considered sufficiently documented, or
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where no signed logs can be found for standby duty claimed, next best
evidence—duty rosters—may be used to substantiate payment of over-
time 767
Traveltime
Administratively controllable
In administration of inspection and grading programs, when events
are not within control of Dept. of Agriculture, and Agricultural Com-
modity Grader is required to travel 81 hours on Sunday to report for
duty at 8 a.m. on Monday to inspect and checkload shipment of peanut
butter being purchased by Dept., travel is compensable at overtime rates
prescribed in § U.8.C. 5542(b) (2) (B), as travel could not have been
scheduled within employee’s regular hours. Fact that Govt. is reimbursed
for all costs incurred in providing inspection and checkloading services
has no bearing on employee's entitlement to payment of overtime for
services performed 519
‘When employee of Dairy Division of Division of Consumer and Market-
ing Services of Dept. of Agriculture is ordered to travel on Sunday in
order to attend two national milk hearings scheduled during week, one on
Monday morning and other on Friday, requirement in Administrative
Procedure Act, § U.S.C. 554(b), which provides that convenience of par-
ticipants should be considered in fixing time and place for hearings,
does not remove scheduling of hearings from Dept.’s control, for while
provision imposes rule of reasonableness upon agency’s freedom in sched-
uling hearings, it does not require hearings to be scheduled at any par-
ticular time. Therefore, traveltime of employee is not traveltime within
meaning of 5 U.S.C. 5542 (b) (2) (B) that is compensable as overtime_._.. 519
Under Agricultural Marketing Act of 1946 (7 U.8.C. 1622), Dept. of
Agriculture is required to perform inspection and grading services when
products are shipped or received in interstate commerce ; and, therefore,
required services are not within control of Dept. to enable scheduling
of inspector’s travel during regular duty hours. Therefore, Agricultural
Commodity Grader whose travel could not be scheduled during regular
duty hours is entitled to be compensated for travel at overtime rates
prescribed by § U.S.C. 5542 (b) (2) (B) 519
Traveltime of Food Inspector in Consumer Protection Program of
Division of Consumer and Marketing Services of Dept. of Agriculture,
performed from 9 p.m. Sunday until 4 a.n. Monday—hours outside
regular tour of duty—in order to relieve inspector who had been granted
nonemergency annual leave, is not compensable as overtime since in
scheduling annual leave the need for relief inspector should have been
considered and travel of relief inspector scheduled within regular duty
hours. Also, return travel of relief inspector outside regular tour of duty
was not required by event that could not be scheduled or controlled ad-
ministratively ; and, therefore, return travel from inspection site is not
compensable under 5 U.8.C. 5542(b) (2) (B) as overtime . mceeeeeeev 519
Bmployee performing Sunday through Thursday tour of duty who
when directed on Wednesday to travel 100 miles to report for temporary
duty at 8 a.m. Saturday, travels on Friday and returns on Saturday in-
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stead of traveling Thursday and Sunday, regular workdays, is not en-
titled under 5 U.S.C. 5544 (b) to overtime compensation for traveltime,
which having been administratively controllable may not be considered
employment. Even if Saturday work was held to be administratively un-
controllable, in view of advance notice to employee, two other requisites
must be met to qualify traveltime as hours of work—an official neces-
gity for services and at least two successive off-duty days of travel, and
travel requirement was not met by employee. 674
Status
Waiting for transportation
Dept. of Agriculture employee returning from performing temporary
duties of Agriculture Commodity Grader, whose air fiight was delayed,
is entitled under 5 U.S.C. 5542 to compensation for ‘“usual waiting time”
for interrupted travel that is prescribed by Federal Personnel Manual,
which means time necessary to make connections in ordinary travel si-
tuation, consistent with performance of travel as expeditiously as pos-
gible, with extension of time for heavy holiday traffic and inclement
weather, minus time for eating and rest. Ag traveltime that cannot be
scheduled or controlling qualifies for work, employee whose regular tour
of duty is 8 a.m. until 4:30 p.m., having traveled from 3:10 a.m, to
10:30 a.m: on Thanksgiving Day, is entitled to payment at overtime rate
from 3:10 a.m. to 8 a.m. and at holiday premium pay rate from 8 a.m. to
10:30 a.m 519
Postal service
Rates
Highest previous rate
Postal Reorganization Act increases
Increase in rates of basic compensation authorized by Postal Reor-
ganization Act, approved Aug. 12, 1970, to take “effect on the first day of
the first pay period which begins on or after April 16, 1970,” and to pro-
vide 108 percent of compensation rateg in effect prior to enactment of
act, may be extended by regulation to employees who transferred to Post
Office Dept. prior to Aug. 12, 1970, without regard to ‘“highest previous
salary rule” stated in sec. 531.203 (¢) of Civil Service Regs. issued pur-
suant to 6 U.8.C. 5334 (a) and 5338, thus preserving salary rates of trans-
ferred employees in accord with those salary increase acts that over
the years contained provisions to overcome restrictions of “highest
previous salary rule”—rule that continues to apply to employees trans-
ferred on and after Aug. 12, 1970 258
Preminm
Compensatory time in Heun
Air National Guard technicians, whether they are wage or nongraded
employees or General Schedule employees, who for 12-hour workday
receive 4 hours compensatory time for work in excess of 8 hours a day,
or receive compensatory time for 8-hour Sunday tour of duty, are not
entitled to environmental differentlal pay, night shift differential pay,
or premium pay, as 32 U.S.C. 709(g) in authorizing Secretary concerned
to prescribe hours of duty for techniclans and to fix their basie compen-
sation or additlonal compensation, provides for granting of compensatory
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time in amount equal to time spent in irregular or overtime work with
no compensation for compensatory time, since compensatory time is in-
tended to be in lieu of overtime or differential pay for additional hours
of work 847
Environmental pay differential
Nonentitlement
Air National Guard technician who assigned to 24-hour tour of duty at
Air National Aircraft Control and Warning Site receives 12 percent an-
nual premium pay under 32 U.8.C. 709(g), which is prescribed for un-
usual tours of duty, irregular duty, or additional duty, and work on days
that are ordinarily nonworkdays, when exposed to duty in hazardous
category is not entitled to environmental differential pay since premium
pay not to exceed 12 percent of basic pay is authorized to be paid in
Heu of additional compensation, including differentials and overtime
compensation 847
Promotions
Retroactive
Appointnment correction
Upon determination that employee who received excepted Schedule B
appointment at grade GS-9 was discriminated against because of race or
sex, which is expressly prohibited by 5 U.8.C. 71564(b) and 6 CFR
713.202, as she qualified for a G8-11 position and was assigned and per-
formed work warranting a GS-11 classification, correction of person-
nel action and adjustment in pay is legally justified on basis original
classification and appointment as GS-9 was illegal, and corrective action
is not viewed as retroactive promotion such as ordinarily is prohibited
by law. 581
Whitten Rider Restriction
Waiver
Following upgrading of entrance grades for attorneys to GS-9 and
GS-11 from GS-7 and GS-9; and adjusting of grades as consequence,
National Labor Relations Board (NLRB) negotiated agreement with
NLRB Professional Assn. to consider shorter time periods for promo-
tions and requested waiver of Whitten Amendment requirement of 1-
year ingrade except when only 5 weeks or less remained to complete re-
quired year of service, and as agreement entered into pursuant to B.O.
No. 10988, which reserved to Govt. authority to promote efficiency of per-
sonnel operations, does not guarantee promotions, exercise of 5-week
rule is administrative and its validity is not matter for arbitration.
Therefore, attorney whose promotion was delayed by reason of 5-week
rule is not entitled to retroactive promotion for in absence of administra-
tive error general rule against retroactive promotions applies_______. 850
Rates
Highest previous rate
Retroactive salary increases
‘Where agency has policy to extend benefit of highest previous rate rule
prescribed in 5§ U.8.C. 5384(a), salary of employee who left Post Office
Dept. during retroactive period between enactment of Postal Reorgani-
zation Act and its effective date may be adjusted to reflect increase
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authorized by act; and where agency does not have established policy,
but did glve employee benefit of last Post Office Dept. rate, it is within
agency’s discretion whether or not to adjust employee’s salary to reflect
increase in Post Office rate. However, sec. 531.203(d) (4) of Civil Service
Commission Regs. relating to general increases in General Schedule and
not to special increases, employee who was not on rolls at time of enact-
ment of Reorganization Act may not be given benefit of increased rate for
purposes of “highest previous rate” rule 414
Transfers
Increase in rates of basic compensation authorized by Postal Reorgani-
zation Act, approved Aug. 12, 1970, to take “effect on the first day of the
first pay period which begins on or after April 16, 1970,” and to provide
108 percent of compensation rates in effect prior to enactment of act, may
be extended by regulation to employees who transferred to Post Office
Dept. prior to Aug. 12, 1970, without regard to “highest previous salary
rule” stated in sec. 5§31.203(c) of Civil Service Regs. issued pursuant to
5 U.8.C. 5334(a) and 5338, thus preserving salary rates of transferred
employees in accord with those salary increase acts that over the years
contained provisions to overcome restrictions of “highest previous salary
rule”—rule that continues to apply to employees transferred on and after
Aug. 12, 1970 253
Severance pay
Eligibility
Retired members of the uniformed services
Upon reduction in force as civilian employee of U.S,, retired member of
uniformed services may not be paid severance pay as 1965 authorizing
act (5 U.8.0. 5595) excludes payment of severance pay to person subject
to Civil Service Retirement Act or any other retirement law or system
applicable to Federal officers or employees or members of uniformed serv-
ices who at time of separation have fulfilled requirements for immediate
annuity—a term including retired pay—and prohibition against payment
of severance pay is applicable without regard to when member first
becomes entitled to military retired pay, or whether he is eligible under
Dual Compensation Act of 1964 (5 U.8.C. 5531-5534) to receive military
retired pay concurrently in whole or in part with compensation of his
civiian office or position 46
Overpayments
Brroneous payments of severance pay made under 5 U.S.C. 5595 to
retired members of uniformed services, who employed as civilians by U.S.
were reduced in force, may be waived under provisions of act of Oct. 21,
1968, Pub. L. 90-616 46
Unemployment. (8¢e Unemployment Compensation)
Vessel employees
Overtime
Twenty-four hour port watch duty
A Corps of Engineers civilian wage board employee who perfiormed
24-hour port watch duty aboard seagoing hopper dredge and received
only 8 straight-time hours of compensation is entitled to payment for
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additional 8 hours claimed, and properly documented, at overtime rates
on basis of consolidated cases of Detling et al. v. U.8., and France et al.
v. U8, 432 F. 24 462 (1970), in which court held plaintiffs were in
standby duty for time in excess of 8 hours and applied two-thirds rule,
allowing 8 hours for sleeping and eating time, and awarded plaintiffs
8 hours of additional compensation at overtime rates pursuant to §
U.S8.C. 55644, rule that has been followed in decisions of Comptroller
General 767

Claims for 8 hours of additional compensation at overtime rates that
are presented to Corps of Engineers by civilian wage board eniployees
who performed 24-hour tours of duty on dredges and other floating
plants, receilving compensation for only 8 hours of work on straight-time
basis may be paid, if properly documented, by Corps on basis of two-
thirds rule in Detling and France consolidated cases, 432 F. 2d 462
(1970). However, doubtful claims should be forwarded for settle-
ment to Claims Division of U.S. GAO pursuant to 4 GAO 5.1, and
when 10-year limitation act of Oct. 9, 1940 is involved and claims
cannot be promptly approved and paid in full amount claimed, they
should be forwarded to Claims Division for recording under 4 GAO
7.1, and after recording claims will be returned to Corps for payment,
denial, or referral back to GAO for adjudication 767

‘Where claims of civilian wage board employees of Corps of Engineers
for 8 hours overtime compensation, which are presented on basis of
consolidated cases of Detling and France, 432 F. 2d 462, incident to 24-
hour port watch aboard hopper dredges or other floating plans and
receipt of only 8 hours straight-time compensation, cannot be adequately
documented, payment may be made by Corps on basis of most accurate
estimate after considering all available records. For example, if time and
attendance records are missing for some part of period claimed but
available pay and leave records support reasonably accurate estimates
of standby duty, estimates will be considered sufficiently documented,
or where no signed logs can be found for standby duty claimed, next best
overtime 787
Wage board employees

Conversion to classified positions

Rate establishment

When employee’s wage board position is changed by agency action
to General Schedule while he is working night shift, basic rate of pay pre-
gerved to employee under sec. 539.203 of Civil Service Regs. includes night
differential, as it is “rate of pay fixed by * * * administrative action”
within contemplation of sec. 539.202(c), defining “rate of basic pay.”
Inclusion of night differential in establishing employee’s General Sched-
ule rate of pay does not preclude receipt of prescribed 10 pereent night
differential so long as he remains on night shift, but differential is not
to be included in employee's retirement and life insurance base - .- 832
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Coordinated Federal wage system

Compensation adjustments

Hmployees in wage area converted to Coordinated Federal Wage Sys-
tem in July 1969 who subsequent to consolidation in November 1969 with
another wage area became entitled to higher wage rates retroactively
prescribed by “Monroney Amendment,” 5 U.8.C. 5341(c), may be paid
higher rates from retroactive effective date of amendment to date their
wage area was consolidated but not beyond that date, for to do so would
require giving retroactive effect, contrary to general rule, to Oct. 2, 1970,
salary retention provision added to Coordinated Wage System to provide
for indefinite salary retention for employees adversely affected by
changes in wage area boundaries 6356

Environmental differential payments

Environmental pay differential for dirty work having been authorized
for Dist. of Columbia wage employees by proper wage fixing authority
in accordance with § U.S.C. 5341, and in conformity with commercial
practices, differential may be considered basic pay, whether stated sepa-
rately or included in scheduled rates, for purposes of computing wage
board overtime and Sunday rates prescribed in § U.8.C. 5544, the Civil
Service Retirement Deductions authorized in 5 U.S.C. 8334, and for
determining annual rate of pay for group life insurance provided in
Federal Personnel Manual, Supp. 8.70~1, Subch. 83-3a, and differential
may be paid to employees while in leave status 66

Increases

Retroactive
Separated employees

‘Wage board employees who are no longer on Govt. rolls when regula-
tions issue to implement Monroney Amendment, Pub. L. 90-560, ap-
proved Oct. 12, 1968, 5 U.S.C. 5341(c), which authorizes equating Federal
wage board employees having special skills with comparable positions in
private enterprise in wage survey areas outside local wage survey area,
are entitled to retroactive wage adjustment on basis action is corrective
and required by act, rather than grant of wage increase within mean-
ing of § U.S.C. 5344, and retroactive wage increases should be viewed as
proper salary rates of employees for purposes of separation. If where-
abouts of former employee is unknown, notification of entitlement should
be sent to last known address; and if employee has died, notice should
be mailed to last known address of widow. 266

Wage adjustments

In retroactive application of Monroney Amendment wage schedule,
5 U.S8.C. 5341 (¢), pursuant to U.S. Civil Service Bulletin No. 532-9, dated
Sept. 23, 1970, when comparigon of individual wage payments evidences
previous wage schedule payments were less than employee is entitled to
under Monroney Amendment, employee should be paid difference; and if
previous payment was greater than amount due under amendment, em-
ployee may retain difference. However, where comparison of individual
payments shows that underpayments equal overpayments, no payment
is due employee 495
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Overtime

Night work
Constitutes basic compensation

‘When employee’s wage board position is changed by agency action to
General Schedule while he is working night shift, basic rate of pay
preserved to employee under sec. 539.203 of Civil Service Regs. includes
night differential, as it is “rate of pay fixed by * * * administrative
action” within contemplation of sec. 539.202(c), defining “rate of basic
pay.” Inclusion of night differential in establishing employee’s General
Schedule rate of pay does not preclude receipt of prescribed 10 percent
night differential so long as he remains on night shift, but differential is
not to be included in employee’s retirement and life insurance base..———- 332
‘What constitutes

Environmental differential

Environmental pay differential for dirty work having been authorized
for Dist. of Columbia wage employees by proper wage fixing authority in
accordance with 5 U.S.C. 5341, and in conformity with commercial prac-
tices, differential may be considered basic pay, whether stated separately
or included in scheduled rates, for purposes of computing wage board
overtime and Sunday rates preseribed in 5 U.S.C. 5544, the Civil Service
Retirement Deductions authorized in 5 U.8.C. 8334, and for determining
annual rate of pay for group life insurance provided in Federal Personnel
Manual, Supp. 870-1, Subch. 83-3a, and differential may be paid to
employees while in leave status 66
Withholding

Union dues

Discontinuance

Timely mailed revocation of dues allotment to employee organization
made pursuant to 5 U.S.C. 5525, which was received in payroll office on
Monday, Mar. 2, first workday after Mar. 1 deadline set by Civil Service
Commission, 5 C.F.R. 550.308, constitutes ¢ompliance with regulation
under rule that when act is to be performed by certain date and last day
of period falls on Sunday, requirement is complied with if act is per-
formed on following day. Therefore, discontinuance of allotment having
become effective at beginning of first full pay period following Mar. 1
deadline, dues deducted subseguent to revocation are for collection from
employee organization and repayment to employee 108

CONGRESS

Constitutional authority

Property matters

Lease of land adjacent to Visitors’ Information Center at John F.
Kennedy Center, Fla. for construction of nondenominational chapel
from funds raised by public subscription is pursuant to Art. IV, sec. 3,
cl. 2 of Constitution of U.S., a congressional and not executive function,
unless otherwise specifically provided by statute, and leasing authority in
sec. 208(b) (8) of National Aeronautics and Space Act of 1958, as
amended (42 U.S.C. 2473(b) (8)), does not appear to be intended as
specific authority for execution of proposed 30-year lease. Therefore, be-
cause of nature of its use, land within Federal enclave should not be
leased without congressional approval of chapel construction, and pay-
ment of annual rental has no significance in considering lack of specific
authority to lease land 63

452-993 0 - 72 - 8
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Restaurant employees
Alien employment prohibited
Special deposit accounts established under 40 U.8.C. 174k(b) and
174j—4, with Treasurer of U.8. by Architect of Capitol as manager of
House and Senate restaurants, constitute permanent indefinite appro-
priations for use similar to revolving fund in view of fact the funds
otherwise would be for deposit as miscellaneous receipts; and funds
do not lose their identity as appropriated funds, because funds appropri-
ated for contingent expenses of House and Senate are deposited and dis-
bursed from accounts. Therefore, since restaurant employees are paid
from funds considered appropriated funds, restriction in Pub. L. 91-144,
against payment of compensation from appropriated funds to other than
U.S. citizens, prohibits employment of aliens by restaurants. Overrules
B-43917, Aug. 30, 1944, relative to special deposit accounts; but pur-
suant to B U.S.C. 5533, restaurant employees are now exempt from dual
compensation prohibition 323
CONTRACTORS
Conflicts of interest
Developmental or prototype items
Determination and findings of conflict of interest in procurement of
analysis and design services to update obsolescent automatic data proc-
essing equipment, and proposal that design contract ban successful con-
tractor from participating in future procurement of hardware, satisfies
requirement in Dept. of Defense Directive 5500.10, Rules for Avoidance
of Organizational Conflicts of Interest, that contractor “agrees to pre-
pare and furnish complete specifications,” motwithstanding design con-
tract does not constitute whole specifications and exclusion from ban of
purchase of data processing equipment to be handled by other than
procuring agency. However, to carry out intent of Directive, ban should
extend to date of award of first production contract rather than specific
date proposed 54
CONTRACTS
Amounts
Estimates
Requirements contracts. (See Contracts, requirements)
Assignment. (See Claims, assignment)
Awards
Aggregate basis
Best interests of Government
Failure to submit price for one of four military installations at
which delivery is to be made of coveralls solicited under invitation
that requested individual prices on quantities specified for each installa-
tion is not clerical oversight that may be waived as minor irregularity
pursuant to par. 2405 of Armed Services Procurement Reg., and omitted
price may not be inserted on basis single price quoted for other three
installations applies to entire quantity solicited because bidder had
checked block captioned “1009, of all quantities to be awarded or mone”
in bid form, nor may nonresponsive bid be considered for partial award.
As award of whole contract is in best interest of Govt., it may be made
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to responsive and responsible bidder offering low aggregate bid whose
per unit net price for entire procurement is reasonable although slightly
higher than that of nonresponsive bidder. 852
Cancellation
Contract voidable v. void ab initio
Although first preference labor surplus certificate of eligibility fur-
nished by small business concern was invalid as bidder had no plant in
labor surplus area at time certificate was- issued, plant being acquired
month after award of set-aside portion of procurement for detecting
sets to concern on basis of labor surplus preference, award need not be
canceled 4s it is voidable at Govt.’s option rather than void eb initio,
gince it was made in good faith as contracting officer was required to
accept certificate in absence of preaward protest or evidence of error on
face of certificate, which prospectively located plant in surplus labor
area, and also contracting officer properly waived omission of plant’s
address in surplus labor area as minor deviation.. 569
Erroneous awards
Bid evaluation base
Although offeror’s estimated prices are not deciding factor in selecting
successful contractor under cost-reimbursement type contract negoti-
ated pursuant to ASPR 3-805.2, contracting agency that during
evaluation of proposals received under request for gquotations
goliciting preparation of Govt. publication on cost-plus-a-fixed-fee basis
eliminates 25 points assigned to factor of reasonableness of cost in
evaluation criteria, is required under ASPR 38-805.1 to continue negoti-
ations with all offerors within competitive range. Therefore, award
made solely on basis of technical superiority as being in best interest of
Govt. without further negotiation with offerors who have necessary
qualifications to perform procurement should be canceled 16
In evaluation of offers under request for proposals to furnish profes-
sional architectural and engineering services, application of transition
cost factor to offer of only contractor who had not previously performed
services without apprising offerors that this factor would be utilized in
effecting award of contract thus eliminating contractor who was lowest
priced responsible offeror from competition was unwarranted and action
was inconsistent with sound procurement policy which dictates that
offerors be informed of all evaluation factors and relative importance
of each factor, nor was waiver of transition costs for successful offeror
because of available qualified personnel justified. Therefore, since award
was patently erroneous and without regard to established principles
of competitive negotiation, contract should be terminated o 837
Bid evaluation error
Issuance of stop order pending resolution of bid protest, and cancella-
tion of award to second low bidder to award contract to low bidder
whose aggregate firm bid conforming to bid instructions that were over-
looked in evaluation procesy was displaced by erroneous appleation of
unit price rule to estimated data prices, were proper administrative
actions, notwithstanding contract did not provide for stop orders, since
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authority to issue stop orders is not dependent on contract provision but
on whether action is necessary in interest of Govt, and procurement
subject to statutory requirement that award be made to lowest respon-
sive and responsible bidder, erroneous award which did not involve exer-
clse of any authorized discretion did not create binding contract, and
cancellation of award was legally permissible
Cancellation not required
Award of contract for road grader to second low bidder offering quali-
fied product grader with superior engine which was not listed on
applicable Qualified Products List as required by appropriate Federal
specification, and - was modified by contracting agency, on basis
superior engine that exceeded minimum needs of Govt. was essential
for area in which it was to be used, violated sec. 1-1.1101 of Fed-
eral Procurement Regs. Although award should not have been made
to nonresponsive bidder since delivery and payment have been made,
corrective action is precluded. Notwithstanding sec. 1-1.305.1 requires
use of Federal specifications, exceptions are permitted, and since
Qualified Products List item is inadequate for road grader needed,
agency may deviate from Federal specifications by complying with con-
ditions in sec. 1-1.305-3
Discussion with all offerors requirement
In negotiation of procurement, exception in 10 U.S.C. 2304(g) to con-
ducting discussions with all responsible offerors within competitive range
may not be invoked by contracting officer to make award to other than
low responsible offeror where price is sole evaluation factor and, there-
fore, award to second low offeror, incumbent contractor, without obtain-
ing Certificate of Competency (COC) on low offeror, a small business con-
cern considered nonresponsible on factors relating to capaecity and credit,
was illegal and award should be canceled. No award should have been
made unless SBA refused to issue COC or did not respond to referral
within 15 days, or in alternative if low proposal was unacceptable with-
out clarification, discussions should have been conducted with all offerors
within competitive range
Not in best interest of Government
Authority in sec. 1-3.805 of Federal Procurement Regs. to negotiabe
research and development, or cost-relmbursable, or special service con-
tracts without price competition based solely on determination that par-
ticular contractor would furnish services of higher quality than any
other contractor, does not cover selection of air tanker operators by
Forest Service to fight forest fires as such service is not within categories
contemplated by regulation for exception to price competition, and failure
to include price as factor of contractor selection violates spirit and intent
of Federal Property and Administrative Services Act and implementing
regulations. Although it would not be in best interest of Govt. to disturb
contracts awarded and options exercised, price inclusion in future offers
will be required. B-167954, Dee. 15, 1965, modified
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Delayed awards
After bid acceptance period
Where second low bidder, during period for accepting its bid, filed
protest with U.S. GAO as to unacceptability of low bid, consideration of
its bid submitted under invitation for bids on electronic equipment is not
precluded because bid acceptance period was extended only after accept-
ance date had expired, since filing of protest tolled expiration of bid
acceptance period until after resolution of protest, As no other bidder is
eligible for award, integrity of competitive system is not involved; and,
therefore, there is no “compelling reason” to reject second low bid. How-
ever, in future procurements should award be delayed until after expira-
tion of bid acceptance period, procedures prescribed in secs. 1-2.404-1(c)
and 1-2.407-8(b) (2) of Federal Procurement Regs. should be followed-- 357
Erroneous
Mistake in fact
Award to high bidder offering surgical steel blade manufactured In
U.S. from imported stainless steel, based on erroneous determination
item is domestic source end product as defined in par. 6-101(a) of
Armed Services Procurement Reg. under rule in ASPR 6-001(d) relat-
ing to nonavailability of domestic steel, rather than award to low bidder
proposing to use similar steel and manufacture blade abroad—considered
foreign end product—will not be disturbed, as award was made under
mistaken belief held by all participants that only use of imported steel
was authorized, notwithstanding availability of domestic carbon steel.
Furthermore, adding 50-percent differential prescribed by ASPR
6-104.4(b) displaces low bid 289
Labor surplus areas
Certificate of eligibility
Validity
Although first preference labor surplus certificate of eligibility fur-
nished by small business concern was invalid as bidder had no plant in
labor surplus area at time certificate was issued, plant being acquired
month after award of set-aside portion of procurement for detecting sets
to concern on basis of labor surplus preference, award need not be can-
celed as it is voidable at Govt.’s option rather than void ab initio, since
it was made In good faith as contracting officer was required to accept
certificate in absence of preaward protest or evidence of error on face of
certificate, which prospectively located plant in surplus labor area, and
also contracting officer properly waived omission of plant’s address in
surplus labor area as minor deviation 569
Legality
Federal Highway Administration, Dept. of Transportation, in awarding
cost-plus-a-fixed-fee contract for Urban Traffic Control System (UTCS)
to offeror that had prepared specifications for system under reséarch and
development study, did not violate any mandatory regulations, since Fed-
eral Procurement Regs. do not contain organizational conflicts of interest
provision and Dept. has not issued specific rules governing conflicts of
interests, and even if Administration was subject to Dept. of Defense
Directive 5500.10, “Rules for the Avioldance of Organizational Conflicts
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of Interest,” which it is not, Directive is not self-executing and would not
apply in absence of notice to prospective contractors and inclusion of
restrictive clause in contract. Moreover, whether UTCS program repre-
sents judicious, as distinguished from legal, expenditure of public funds
would not affect legality of contract 566
Multiple
Lowest overall cost to Government
Although multiple awards to four offerors responding to solicitation
issued under national emergency authority in 10 U.S.C. 2804 (a) (18),
three operating Govt-owned contractor-operated facilities, for purpose
of satisfying current needs and retaining suppliers for accelerated future
demands, did not result in lowest individual offeror receiving award for
maximum quantity, multiple awards produced lowest overall cost to Govt.
and will not be disturbed, even though request for proposals (RFP)
stated that it was expected one offeror would not be successful whereas
awards were made to all offerors. Moreover, there was no quantity in-
crease to require formal amendment to RFP,. evaluation of proposals
from offerors operating Govt. facilities was in accord with Bur. of Budget
Cir. No. A-76, and failure to award all contracts simultaneously was
justified, as was evaluation transportation factor used 77
Small business concerns
Bid bond principal deviation
Low bid submitted under total small business set-aside for Air Force
Base construction project which bore three names of joint venture shown
in bid bond accompanying bid, but was signed by president of only small
business concern involved, may not be awarded to either joint venture
or small business concern on basis two large business firms had associ-
ated with small business concern only for purpose of obtaining bid bond.
As to joint venture, there was none at time of bid submission or opening,
and subsequently submitted information could not create joint venture
for purpose of bid ratification—even if it could, joint venture as large
concern would be ineligible for award, nor would award to small concern
be proper as bid bond named joint venture as principal oo~ 530
Certifications
Requirements contract
Under small business set-aside for award of requirements type con-
tract, evaluation of low bid for purpose of Certificate of Competency
(COC) procedures on basis of initial quantity to be purchased rather
than estimated quantity to be ordered during contract period was in-
congistent with use of estimated quantity to determine low bidder and to
perform preaward survey, and resulted in erroneous refusal of contract-
ing officer to refer low bidder’s unfavorable preaward survey to Small
Business Administration (SBA) as required by par. 1-705(c) of Armed
Services Procurement Reg. (ASPR). Therefore, procedure in ASPR
1-705.4(c) (vi) should be implemented and if SBA determines that
COC would have been granted at time of award and that such determi-
nation is still valid, contract awarded should be canceled and award
made to low bidder. 799
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Set-asides
Competition sufficiency
Determination not to set aside any portion of procurement, which was
made after consulting with small business representative, because most
recent set-aside for same item had failed to generate sufficient competi-
tion, was within policy stated in par. 1-802 of Armed Services Procure-
ment Reg., and within ambit of sound administrative discretion; and
absent showing of abuse in exercise of that diseretion, there is no basis
for U.S. GAO to object to failure to set aside procurement_.____________ 383
Performance in foreign country
Use of small business set-aside issued pursuant to par. 1-706.5(a) (1)
of Armed Services Procurement Reg. (ASPR) for procurement of dairy
products overseas, on basis of reasonable expectation of competition,
was proper procedure, even though ASPR 1-700 does not include foreign
areas in geographical areas listed for performance of set-asides, as intent
of Small Business Act is to benefit small business concerns and place of
performance per se has no bearing other than to require consideration of
greater complexities involved in performing contract in foreign area in
selecting responsible offeror. Moreover, proper procedures were also fol-
lowed in not referring expectation of receiving proposals at reasonable
prices to higher authority, in providing for possible submission of Certifi-
cate of Current Cost or Pricing Data by successful offeror; and in man-
ner of soliciting “courtesy bids” from large concerns, i 759
Bid shopping. (See Contracts, subcontracts, bid shopping)
Bids, generally. (See Bids)
Brand name or equal. (See Contracts, specifications, restrictive, particular
make)
Buy American Act
Foreign products
Nonavailability determination
Award to high bidder dffering surgical steel blade manufactured in
U.S8. from imported stainless steel, based on erroneous determination
item is domestic source end product as defined in par. 6-101(a) of Armed
Services Procurement Reg. under rule in ASPR 6-001.(d) relating to non-
availability of domestic steel, rather than award to low bidder proposing
to use similar steel and manufacture blade abroad—considered foreign
end product—will not be disturbed, as award was made under mistaken
belief held by all participants that only use of imported steel was author-
ized, notwithstanding availability of domestic carbon steel.” Further-
more, adding 50-percent differential prescribed by ASPR 6-104.4(b)
displaces low bid 239
Change orders. (See Contracts, modification, change orders)
Conflicts of interest prohibitions
Negotiated contracts. (See Contracts, negotiation, conflicts of interest
prohibition)
Research and development contracts. (See Contracts, research and
developmen, conflicts of interest prohibition)
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Cost-plus

Basis for award

Cost-plus-a-fixed-fee contracts authorized by 41 U.8.C. 2564(b) may be
used when head of agency determines that such method of contracting is
likely to be less costly than other methods or that it is impractical to
secure property or services of kind or quality required without use of cost
or cost-plus-a-fixed-fee or incentive type contract; and since administra-
tive determination is afforded finality by 41 U.S.C. 257(a), there is no
legal basis to require cancellation of contract simply because it is cost
reimbursement type of contract__ . 565

“Cost-plus-award fee” method of contracting

Where in evaluation of management, financial, and technical factors
offered under request for quotations for operation overseas of communi-
cation system, offerors are found equally qualified technically on basis
of normalizing results of numerical scoring system used by Source Selec-
tion Evaluation Board and analysis of Board's evaluation by Source
Selection Advisory Council using its independent scoring and weighting—
referred to as “no gain technique”—and on basis of reevaluating man-
power proposals, award of cost-plus-award fee contract to lowest offeror
was proper, and award is unaffected by Advisory Council’s deviation,
with permission, from evaluation guidelines in Army Command Pam-
phlet 715-3, and by changes in scoring made between evaluations, since
relative weights of evaluation criteria were preserved .. _._—___ 390

Evaluation factors

Advantage to Government

Selection of contractor for negotiation of cost-plus-award-fee type con-
tract for support services at Kennedy Space Center that are being per-
formed under expiring contract without binding selected contractor to
“guccessor employer” doctrine that would impose terms of current col-
lective bargaining agreements with incumbent union employees was valid
exercise of discretion granted to contracting agency to award contract
that will be most advantageous to Govt., since there is neither statutory
mor judicial requirement that contractor who succeeds prior contractor
in performance of service for Govt. at Govt. installation assume pre-
'decessor contractor’s bargaining agreement with ity union employees;
moreover, selected contractor proposes to recognize bargaining repre-
gsentatives of incumbent employees__ 592

“Realism” of costs and technical approach

In award of cost-reimbursement contracts, procurement personnel
are required to exericse informed judgments as to whether submitted
proposals are realistic concerning proposed costs and technical approach,
and such judgments must properly be left to administrative discretion
of contracting agencies involved, since they are in best position to assess
“pealism” of costs and technical approaches, and must bear major criti-
cism for any difficultles or expenses experienced by reason of defective
cost analysis. Should Govt. fail to adequately measure “realism” of low
quantum of costs, definition of “reasonable” cost to mean low cost per se
on comparative basis would be improper for award purposes— - 890
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Use of point system

Although offeror’s estimated prices are not deciding factor in select-
ing successful contractor under cost-reimbursement type contract nego-
tiated pursuant to ASPR 3-805.2, contracting ageéncy that during
evaluation of proposals received under request for quotations soliciting
preparation of Govt. publication on cost-plus-a-fixed-fee basis eliminates
25 points assigned to factor of reasonableness of cost of evaluation cri-
teria, is required under ASPR 8-805.1 to continue negotiations with
all offerors within competitive range. Therefore, award made solely on
basis of technical superiority as being in best interest of Govt. without
further negotiation with offerors who have necessary qualifications to
perform procurement should be canceled 16
Data, rights, eto.

Disclosure

Restrictive markings
Timely request .

Cancellation of invitation to furnish repair parts for naval vessel pro-
peller system, invitation accompanied by drawings submitted individ-
ually over long period of time in conneetion with procurement of system,
and proposed sole source purchase of parts from supplier of system on
basis restrictive legend requested on drawings was made within 6 months
of flnal delivery of data package, goes beyond 'authority of contracting
officer under par. 9-202.3(d) (1) of Armed Services Procurement Reg.,
which in providing that data received without restrictive legend if mot
alleged to be proprietary within 6 months of delivery is considered to
have been furnished with unlimited rights, requires time limitation to
be applied to each data submission, and request having been untimely
received, cancellation of invitation was mot justified 271

Restrictive data rights v, procurement methods

“Engineering-critical” designation assigned by agreement to replace-
ment parts for engines developed at costs shared by manufacturer and
Govt. to preclude use of data for competitive purposes because of diffi-
culty to determine rights of parties, relating to restricted data rights and
not to procurement methods, additional sources of supply may be de-
veloped by instituting appropriate tests and qualification procedures,
provided rights of manufacturer are not infringed. Par. 1-813 of Armed
Services Procurement Reg. requires competitive procurement of spare
parts, and it would be contrary to concept of “maximum practical com-
petition” to hold that “engineering-critical” item may mot be procured
competitively without regard to willingness and ability of other than
sole source supplier to produce parts without infringement of proprie-
tary rights 184

Status of information furnighed

Where restrictive legend was not attached to drawings at time of ini-
tial transfer to Govt. and legend had not been authorized within 6
months of submission of data as provided by par. 9=202.3(d) (1) of
Armed Services Procurement Reg., Govt. in partially publishing draw-
ings violated no contractual restrietion, nor is Govt. liable on basis con-
tractor furishing drawings had obligation as licensee to protect trade
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Status of information furnished—Continued
secrets of licensor. However, restrictive legend could be authorized for
unpublished drawings by obtaining deviation pursuant to ASPR 9-202.3
(a) to 6 months’ time limitation in ASPR 9-202.8(d) (1) for attaching
restrictive legend 271
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act)
Deliveries

Defective supplies, eto.

Government ingpection prior to delivery

Approval by contracting agency of press proof of artwork for plastic
litter bags submitted by contractor in accordance with specification re-
quirements, notwithstanding word “Boundary” was misspelled as
“Boundry,” estops agency from denying payment to contractor on basis
bags were defective within contemplation of par. 5(d) of Standard Form
82; and, therefore, Govt.’s acceptance was not conclusive, since inspee-
tion and approval of press proofs of artwork was separate from in-
spection and acceptance intended under par. 5(d) concerned with latent
defect that cannot be discovered by inspection. Whether or not offer of
contractor to furnish labels with word “Boundary” correctly spelled for
attachment to bags is accepted does not affect agency’s obligation for
contract price. 534

Failure to meet schedule

Interpretation of “Time for Delivery” provision

Interpretation of “Time for Delivery” provision in contraet for court
reporting and transcription service of hearings before National Trans-
portation Safety Board, Department of Transportation, is question of
law and not of fact for resolution under “Disputes” clause of contract.
Requirement to deliver transcripts originating outside of Washington,
D.C., to Docket Section of Board, located in Wiashington, within 10 days,
means transeripts must be in custody of specified office within 10 cal-
endar days from date of hearing, and mere fact of mailing transcripts
before expiration of 10-day period does not constitute full compliance
with delivery clause 513
Delivery provisions

Evaluation. (See¢ Bids, evaluation, delivery provisions)
De minimis rule

Negotiated contracts

Since to properly terminate close of negotiations, offerors must be
advised that negotiations are being conducted; asked for their ‘“best
and final” offer and not merely to confirm prior submission; and in-
formed that any revision of proposal must be submitted by common
cutoff date, cutoff date prescribed by sec. 1-3.805-1(b) of Federal Pro-
curement Regs. is considered essential and not de minimis requirement,
and purposes of establishing common cutoff date would be frustrated if
proposal revision were permitted after common cutoff date without
opening mew negotiations on basis that this procedure would be favorable
to Govt 117
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Conflict between administrative report and contractor’s allegations
‘Where there is dispute between contracting officer and proposed con-
tractor relative to matters that are not part of written record, in ac-
cordance with policy of U.8. GAOQ, dispute must be resolved in favor of
contracting officer, as GAQ is unable to resolve questions of credibility
apart from written record and must therefore defer to administrative
agency : 281
Equal employment opportunity requirements. (See Contracts, labor stipu-
lations, nondiserimination)
Government property
Negotiated contracts
Although multiple awards to four offerors responding to solicitation
jssued under national emergency authority in 10 U.S.C. 2304(a) (16),
three operating Govt.-owned contractor-operated facilities, for purpose
of satisfying current needs and retaining suppliers for accelerated
future demands, did not result in lowest individual offeror receiving
award for maximum quantity, multiple awards produced lowest over-
all cost to Govt. and will not be disturbed, even though request for pro-
posals (RFP) stated that it was expected one offeror would not be
successful whereas awards were made to all offerors. Moreover, there
was no quantity increase to require formal amendment to RFP, evalu-
ation of proposals from offerors operating Govt. facilities was in accord
" with Bur. of Budget Cir. No. A-76, and failure to award all contracts
simultaneously was justified, as was evaluation transportation factor
used ik
Increased costs
Additional work or quantities
Disallowance of claim
Claim submitted for consideration under settlement authority in 31
U.S8.C. 71 for additional compensation to cover required correction in
printing of technical publication, which had been disallowed by con-
tracting officer and appeal to disallowance denied by administrative
officer, may not be paid on basis prior uncorrected orders had been
accepted, where record shows contractor agreed to correct error with-
out cost to Govt., and supplemental agreement providing charge for
work—insertion of fold-ins in publication in indicated sequence—has
reference to future orders. Furthermore, alleged subsequent oral agree-
ment may not be considered, as review is restricted to record before
contracting agency at time the head of agency rendered decision—....—- 369
Joint ventures. (See Joint Ventures)
Labor stipulations
Afirmative action programs. (See Contracts, labor stipulations, non-
diserimination)
Applicability
To prospective contractors
A reigsued invitation for bids (IFB) to perform custodial services
which provided for application of Service Contract Act of 1965, and
contained revised wage determination by Dept. of Labor and “Successor
Employers’ Collective Bargaining Obligations” clause that recognized
incumbent contractor’s union bargaining agreement is not restrictive
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of competition and award may be made to lowest responsive and respon-
gible bidder pursuant to 10 U.S.C. 2305(c). Inclusion in IFB of Service
Contract Act clause and revised determination was in accord with
29 CFR 4.6, and amendment to IFB to provide for revised wage deter-
mination conformed to par. 2-208 of Armed Services Procurement Reg.,
even though revision was not received at least 10 days before bid open-
ing as required, since sufficient time was provided for acknowledgment
of amendment

Inclusion in invitation for bids of language regarding National Labor
Relations Board Burns decision, 182 NLRB No. 50, on effect of existing
collective bargaining agreements of employers upon successor employers
does not require bidders to be bound by existing labor agreement as Govt.
made no commitment regarding effect of decision but left matters to
bidders to decide. It was not improper to place bidders on notice of
Burns decision and incumbent contractor’s union bargaining agreement
and as language used was merely advisory, invitation was not ambig-
uous. Extension of existent bargaining agreement beyond contract
period is not prohibited by procurement statutes, and whether agree-
ment is enforceable against followup employer is for courts to decide__

Davis-Bacon Act

Applicability
Criteria

Invitation for installation of heavy equipment replacements that
omitted Davis-Bacon Act on basis procurement did not contemplate con-
struction, alteration, or repair of public building, and incorporated
provisions of Walsh-Healey Act, which requires.contractor to be manu-
facturer of or regular dealer in equipment to be supplied, and provision
for bidders to attest to their experience and competency should be can-
celed and reissued by contracting agency under guidelines in sec.
1-12.402-2 of Federal Procurement Regs. for determining whether sub-
stantial amounts of construction, alteration, or repair work would be
involved, also taking into consideration fact that no bidder qualified
as manufacturer or dealer to be eligible for award, and that solicitation
in requiring experience and competency attestation was unduly restric-
tive of competition

Maintenance contracts

Contracts for repainting mailboxes at their stationary positions, work
that is regular, continuous and recurring, and is performed in accord-
ance with Post Office Dept.’s Letter Box Maintenance Handbook ap-
proximately every 36 months, are subject to Davis-Bacon Act, 40 U.S.C.
276a, an act that is applicable to contracts in excess of $2,000 for paint-
ing and decorating of public buildings and works, whether performed
in conjunction with original construction or as regular maintenance,
and mailboxes are within contemplation of term “public works,” which
term encompasses any Govt-owned facility necessary for carrying on
community life and to cover any article or structure that is placed,
either permanently or temporarily, at particular location to serve public
purpose
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Classification of workmen
Erroneous
Classification of workmen who installed “Orangeburg” fiber ducts as
conduit for underground electrical wiring as laborers under contract
including wage determination for electricians and laborers, and disputes
clause was violation of Davis-Bacon Act, 40 U.S.C. 276a, and referral
of erroneous classification to Secretary of Labor under disputes clause
when contractor disagreed with contracting officer’s determination based
on prevailing area praétice but refused to submit contrary evidence
did not violate contract or prejudice contractor because it had not been
advised of referral, and Secretary’s confirmation, even though based on
record only, that classification was erroneous—determination that is
not subject to review—entitles laborers who were not supervised by
journeyman electrician to wage adjustment as electricians and not
electrician apprentices 103
Suspension
Discarding of all bids for construction of family housing at military
installation under invitation that contained preseribed minimum wage
rates determined by Secretary of Labor for laborers and mechanics in
accordance with Davis-Bacon Act, 40 U.8.C. 276a, because of Pregiden-
tial Proclamation 4031, dated Feb, 23, 1971, which suspended act, and
reissuance of invitation without requirements of act were actions in
public interest within meaning of 10 U.S.C. 2305(¢), and Proclamation
was compelling reason contemplated by par. 2-404.1 of Armed Services
Procurement Reg. that justified cancellation of invitation for bids___._. 634
Revoked
Low bidder under invitation for bids that was canceled upon is-
suance of Pregidential Proclamation 4031, dated Feb. 28, 1971, which
suspended provisions of Davis-Bacon Act, 40 U.S.C. 276a, who is second
low bidder under reissued invitation is not entitled to award under
canceled invitation when Presidential Proclamation 4040 of Mar. 29,
1971 revoked suspension of act. Presidential Proclamation 4040 effec-
tively revoked Davis-Bacon Act only as to construction contracts for
which solicitations for bids or proposals were issued after Mar. 29,
1971, and implementing Defense Dept. regulation confirms that solicita-
tions issued after Feb. 23, 1971, but before Mar. 30, 1971, shall not
contain Davis-Bacon Act provisions and, therefore, award to lowest
responsible, responsive bidder under reissued invitation would be in
accordance with intent of proclamation and regulation_ ._____._______ 798
Davis-Bacon Act provisions and wage determinations in invitation
for bids that were to apply only to some of worldwide performance
sites at which radomes are to be reconditioned and maintained under
requirements contract, which were deleted by amendment upon issuance
of Presidential Proclamation 4031, need not be reinstated because sus-
pension of act was revoked by Proclamation 4040. Determination to re-
solicit procurement and include Davis-Bacon Act provisions although
recommended was left to discretion of contracting agencies by Dept. of
‘Labor, and determination having been made that resolicitation of
procurement would be prejudicial to bidders, contract without provi-
sions may be awarded to lowest responsive and responsible bidder_.._ 830
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Minimum wage determinations
Not guarantee of labor costs
Issuance of wage rate determination by Dept. of Labor’ constitutes
finding that rates specified are rates prevailing in loeality, and inclu-
sion of determination in invitation for bids or contract is not representa-
tion by Govt. that labor may be obtained by contractor at specified rates
and, therefore, each bidder has burden of ascertaining probable labor
costs 648
Nondiscrimination
Affirmative action programs
Responsibility for reviewing equal employment opportunity (EEO),
compliance having been assigned by Sec. of Labor in implementing
E.O. No. 11246, to agencies on basis of industrial classification, General
Services Administration properly reviewed EEO compliance by low bid-
der on linoleum portion of its invitation for bids and relied on informa-
tion furnished by agency responsible for determining compliance by low
bidder on floor tiles. Although pursuant to 41 CFR 60-1.40(a) prime
contractor is required “to develop a written affirmative action com-
pliance program for each of its establishments,” administrative de-
termination that lack of de facto control by floor tile contractor of
subsidiary excludes compliance as to that subsidiary is accepted as valid
in absence determination was arbitrary, capricious, or not sui)porbed
by evidence 627
When invitation for bids to rehabilitate and remodel apartment
buildings requires bidders to complete appendix to invitation which is
intended to implement Washington Plan that provides equal employ-
ment opportunity on Federal construction projects exceeding $500,000,
and which was issued pursuant to E.O. No. 11246, mere signing of ap-
pendix without submitting required specific percentage goals for
minority manpower utilization renders low bid nonresponsive as com-
pletion of appendix is condition precedent to bid acceptance. There-
fore, failure to furnish minority manpower goals is not minor informality
that may be corrected or waived under sec. 1-2.405 of Federal Procure-
ment Regs. and deflelent bid is not eligible for award— . ___- 844
Service Contract Act of 1965
Minimum wage, etc., determinations
Union agreement effect
A relssued invitation for bids (IFB) to perform custodial services
which provided for application of Service Contract Act of 1965, and con-
tained revised wage determination by Dept. of Labor and “Successor Em-
ployers’ Collective Bargaining Obligations” clause that recognized incums-
bent contractor's union bargaining agreement is not restrictive of
competition and award may be made to lowest responsive and responsible
bidder pursuant to 10 U.S.C. 2805(c). Inclusion in IFB of Service Con-
tract Act clause and revised determination was in accord with 29 CFR
4.6, and amendment to IFB to provide for revised wage determination
conformed to par. 2-208 of Armed Services Procurement Reg., even
though revision was not received at least 10 days before bid opening
as required, since sufficlent time was provided for acknowledgment of
amendment 648
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“Successor employer” doctrine

Selection of contractor for negotiation of cost-plus-award-fee type
contract for support services at Kennedy Space Center that are being
performed under expiring contract without binding selected contractor
to “successor employer” doctrine that would impose terms of current col-
lective bargaining agreements with incumbent union employees was
valid exercise of discretion granted to contracting agency to award
contract that will be most advantageous to Govt., since there is neither
statutory nor judicial requirement that contractor who succeeds prior
contractor in performance of service for Govt. at Govt. installation
assume predecessor contractor’s bargaining agreement with its union em-
ployees ; moreover, selected contractor proposes to recognize bargaining
representatives of incumbent employees 592

Inclusion in invitation for bids of language regarding National Labor
Relations Board Burns decision, 182 NLRB No. 50, on effect of existing
collective bargaining agreements of employers upon successor
employers does not require bidders to be bound by existing labor agree-
ment as Govt. made no commitment regarding effect of decision but left
matter to bidders to decide. It was not improper to place bidders on
notice of Burns decision and incumbent contractor’s union bargaining
agreement and as language used was merely advisory, invitation was not
ambiguous. Extension of existent bargaining agreement beyond contract
period is not prohibited by procurement statutes, and whether agree-
ment is enforceable against followup employer is for courts to decide.. 648

Bid submitted under invitation that incorporated Service Contract
Act clause prescribed by par. 2-1004 of Armed Services Procurement
Reg., which provided for application of pertinent Dept. of Labor wage
determination, and included information relating to “Successor Em-
ployers’ Collective Bargaining Obligations”—information bidder over-
looked in preparing bid—may be withdrawn under mistake in bid
principles enunciated in Ruggiero v. U.8., 420 F. 2d 709, to effect law
of mistaken bid includes mistakes which are inexplicable, and rule does
not turn on any fault or ambiguity in specifications nor need contractor
be free from blame. Therefore, since bidder was entitled to give consider-
ation to impact of union agreement upon performance costs, and bid may
not be corrected as agreed union rates were not factor in bid preparation,
bid may be withdrawn from consideratton 666
Labor surplus area awards. (See Contracts, awards, labor surplus areas)
Letter requests for proposals

Two-step procurement

Bidder qualifications

Under letter request, first step of two-step procurement, which con-
tained “Bidder’s Technical Qualification Clause” stating technical
proposals would be accepted only from those contractors who have man-
ufactured and can demonstrate at operating airfleld a Solid State Con-
ventional Instrument Landing System, evaluation of capabilities of
prime contractor and its subcontractor—French firm who manufac-
tured and demonstrated system in France—although within pollcy
enunciated in par. 4-117 of Armed Services Procurement Reg., which
recognizes integrity and valldity of contractor team arrangements, was
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contrary to intent of clause, and proposal premised on subcontractor’s
system should not have been considered. Therefore, in future procure-
ments, clause should specify permissible relationships or refer to ASPR
provision 163
Mail transportation. (See Post Office Department, mails, transportation)
Mistakes

Allegation before award. (See Bids, mistakes)

Contracting officer’s error detection duty

Notice of error
Lacking

Request for relief under sec. 17 of Armed Services Procurement Reg.
authorizing extraordinary contractual actions to facilitate national
defense made after contract completion and final payment on basis bid
underpricing was due to unforeseen production difficulties and mislead-
ing vendor quotes is for denial where occurrence of mistake ‘“so obvious
it was or should have been apparent” is not demonstrated, and record
establishes price bid was adequately verified and was intended, and only
subsequent events resulted in unprofitable contract. Even assuming
existence of bona fide mistake, fact that price bid greatly exceeded
Govt.s estimate intended as funding allocation, or that prior procure-
ments for lesser quantities were priced much higher than group of bids
in price range of successful bid did not place contracting officer on actual
or constructive notice of error 39

Item not for evaluation

A mistake in per linear foot unit price of cable, price that would not
be used for bid evaluation purposes but would be applicable should quan-
tity of lump-sum purchase of cable be increased or decreased, and which
relating to bid responsiveness would require bid rejection if not fur-
nished, may be corrected and contract reformed to reflect intended bid
price. Sec, 1-2.406-1 of Federal Procurement Regs. does not limit bid
examination to those factors to be considered in bid evaluation, and in
view of possibility that unit price would have substantial impact on
price ultimately to be paid should right reserved to increase or decrease
length of cable purchased be exercised, contracting officer should have
compared unit prices and when aware of wide range of prices offered,
verified erroneous unit price 151
Modification

Basis for contract reformation

A requirement in invitation for bids that contract be performed in
restricted geographical area is reasonable limitation on competition
when contracting agency needs prompt service and plant accessibility,
and restriction relating to bidder responsibility, compliance with re-
quirement results in valid contract. Therefore, although contractor’s un-
authorized action subsequent to contract awards to effect performance
of printing of technical publications restricted to Dallas-Fort Worth
area in San Antonio constitutes breach of contract and Govt. has vested
right to insist on performance in restricted area, since performance in
San Antonio area will not deprive Govt. of contemplated rights, con-
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tracts may be modified to delete restriction with adequate price adjust-
ment,  however, future procurements should broaden competition by
enlarging performance area 769

Change orders

‘Within scope of contract

Value engineering change substituting solid state tuner for electro-
mechanical tuners intended as replacement components for Electronic
Countermeasures Sets properly was effected by issuance of change order
to sole producer of sets since competitive procurement was not required
as change was within changes clause contained in letter contract for
tuners and does not constitute “cardinal change” within meaning of 10
U.S.C. 2304(g) and par. 3-805 of Armed Services Procurement Reg.
Change also is in accord with rule in Keco Industries, Inc. v. United
States, 364 F. 2d 838, that in determining whether change is within gen-
eral scope of contract, consideration should be given to both magnitude
and quality of change and whether original purpose of contract had
been substantially altered 540

Star route contracts. (See Post Office Department, star route contracts)
Multi-year procurements

“Buy-ins” minimized

Provision in solicitation for negotiation of fixed price, multi-year
contract for ground simulator which provides that in evaluation of
proposals Govt. would assess reasonableness, realism, and complete-
ness of price proposals and that cost analysis and negotiation would be
employed in interest of establishing sound prices does not require rejec-
tion of unrealistically low offer as provision serves only as aid in deter-
mining whether offeror understands scope of work, and in uncovering
mistakes and ‘“buy-ins” in violation of par. 1-311 of Armed Services
Procurement Reg. Although multi-year procurement contains option that
minimizes “buy-in,” contract includes special clause to protect against re-
coupment of losses through change orders, and submission of different
freeze dates that govern financial responsibility for engineering change
orders has no significant effect on source selection 788
Negotiation

Addenda acknowledgment requirement

Acknowledgment of substantive amendment received after closing
time for receipt of proposals under megotiated invitation for proposals
issued pursuant to public exigency authority in 10 U.S.C. 2304 (a) (2),
and which provides for award on basis of initial proposals, may be ac-
cepted and proposal considered in view of fact negotiation procedures
are more flexible than those used for advertised procurements. How-
ever, as late acceptance of addendum involves actions that constitute dis-
cussion within meaning of 1¢ U.S.C. 2304(g) and par, 3-805.1(a) of
Armed Services Procurement Reg., negotiations must be conducted with
all offerors within competitive range to obtain “best and final” offers,
for notwithstanding urgency of procurement, award may no longer be
made on basis of initial proposals received 202

452-993 O -"72 -9
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Finality
Solicitation of proposals on brand name basis without “or equal”
provision in accordance with par. 1-1206.1(b) of Armed Services Pro-
curement Reg. under negotiation authority contained in 10 U.S.C.
2304(a) (7), and pursuant to “Determination and Findings” ‘that sole
source procurement of sterilizers to be purchased is justified, is restric-
tive of competition unless no other item will meet Govt.’s minimum
requirements or no other but sole source manufacturer can produce
acceptable sterilizer. Therefore, as there is nothing particularly unique
about design or manufacture of brand name sterilizer, faet that it has
proven satisfactory in use does not justify sole source procurement.
Although justifiecation for procurement is final determination, sole source
solicitation stated in request for proposals should be eliminated.__..._ 209
Auction technique prohibition
Cutoff notice of negotiations
While Govt.'s failure to establish common cutoff date under request
for proposals for computer time and services prevented closing of
negotiations, contracting officer’s refusal to negotiate price reduction
was proper in view of discussions constituting negotiations during which
vital information concerning successful offeror’s proposal was erro-
neously but innocently revealed, for to permit price reduction under cir-
cumstances would compromise Federal Procurement system by allowing
auction technique precluded by sec. 1-8.805-1(b) of Federal Procure-
ment Regs. Although contract awarded is not required to be terminated,
in view of procedural deficiencies in procurement, contract option should
not be exercised unless it is impracticable to reprocure services on equal
competitive basis e e e
What constitutes
Under request for proposals for Fleet Computer Programming Serv-
ices, which was modified to remove as evaluation factor cost of failing
to award contract to current contractor and possible organizational
conflict of interest because one of offerors was performing as subcon-
tractor on program to be anlayzed by new contractor, and to revise the
program’s manhours, continuation of negotiations during which prices
were disclosed does not constitute prohibited auction technique as no
competitive advantage resulted to any offeror and technique per se is
not inherently illegal. Substantial changes in requirements and in com-
puter industry justified amendments to solicitation issued pursuant to
par. 3-805.1(e) of Armed Services Procurement Reg. and continuation
of negotiatinons, therefore, last prices submitted may be opened and
considered _______ . __ 619
Audit requirements
Failure to audit fourth and final round of proposals under solicitation
for class destrovers did not violate pars. 3-101. 3-807.2(a). and 3-809
(b) (1) of Armed Services Procurement Reg. (ASPR). where not only
were proposed prices in each of first three rounds of negotiations audited
and found to be based on sound business judgment. but ASPR provisions
do not require audit of proposals on each and every ronnd of negotiated
procurement, and par. 3-809(b) (1) provides that audits may be waived

222
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whenever it is clear that information already available is adequate for
proposed procurement, and determination of “adequate” is within dis-
cretion of procuring activity and will not be questioned unless clearly
erroneous — 418
Awards
Cancellation
In evaluation of offers under request for proposals to furnish pro-
fessional architectural and engineering services, application of transition
cost factor to offer of only contractor who had not previously performed
services without apprising offerors that this factor would be utilized
in effecting award of contract thus eliminating contractor who was
lowest priced responsible offeror from competition was unwarranted and
action was inconsistent with sound procurement policy which dictates
that offerors be informed of all evaluation factors and relative importance
of each factor, nor was waiver of transition costs for success-
ful offeror because of available qualified personnel justified. Therefore,
since award was patently erroneous and without regard to established
principles of competitive negotiation, contract should be terminated_.__.. 637
Erroneous
In negotiation of procurement, exception in 10 U.S.C. 2304(g) to
conducting discussions with all responsible offerors within competitive
range may not be invoked by contracting officer to make award to other
than low responsible offeror where price is sole evaluation factor and,
therefore, award to second low offeror, incumbent contractor, without
obtaining Certificate of Competency (COC) on low offeror, a small busi-
ness concern considered nonresponsible on factors relating to capacity
and credit, was illegal and award should be canceled. No award should
have been made unless SBA refused to issue COC or did not respond to
referral within 15 days, or in alternative if low proposal was unaccepta-
ble without clarification, discussions should have been conducted with
all offerors within competitive range 67
Price one factor in determination
Authority in sec. 1-8.805 of Federal Procurement Regs. to negotiate
research and development, or cost-reimbursable, or special service con-
tracts without price competition based solely on determination that
particular contractor would furnish services of higher quality than any
other contractor, does not cover selection of air tanker operators by
Forest Service to fight forest fires as such service is not within categories
contemplated by regulation for exception to price competition, and
failure to include price as factor of contractor selection violates spirit
and intent of Federal Property and Administrative Services Act and
implementing regulations. Although it would not be in best interest of
Govt. to disturb contracts awarded and options exercised, price inclusion
In future offers will be required. B-157954, Dec. 15, 1965, modified—_____ 110
While rigid rules applicable to formally advertised procurements gen-
erally require award to lowest (price) responsive, responsible bidder,
flexibility inherent in concept of negotiation permits award to be made
to best advantage of Govt., price and other factors considered. Therefore,
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utilization in “competitive negotiation” of price as factor in selection of
contractor will not adversely affect selection of qualified contractor by
Forest Service for performance of firefighting services_ - e 110
Propriety
Evaluation of proposals
Under solicitation issued pursuant to 10 U.S.C. 2304(a) (11), inviting
proposals on cost-plus-a-fixed-fee basis for research and development serv-
ices to maintain wind tunnel, award on basis of price alone was justified
where both offers recelved were technically acceptable, as concepts in
pars. 3-805.2 and 4-106.5(a) of Armed Services Procurement Reg. that
price alone is not controlling factor relate to situations where favored
offeror is significantly superior in technical ability and resources. Al-
though award was not illegal because of failure to continue discussions
with all offerors in competitive range when amendment change “ini-
tial proposal” requirements of solicitation and to request “best and
final” offers, and failure to specify all evaluation factors, such deficiencies
should be avoided in future negotiated procurements 246
Bidder gualification. (See Bidders, qualifications)
Changes during negotiation
Notification
‘Where offers received under request for proposals issued pursuant to
10 U.8.C. 23804 (a) (11), relative to contracting for experimental, develop-
mental, or research work, were unacceptable and individual conferences
were held with all offerors to clarify requirements for procurement of
System-Multiplex-Analog, Data Acquisition Record and Reproduce Facil-
ity, and to give each contractor opportunity to justify any deviation
offered and to modify proposal submitted, reopening of negotiations to
inform offerors in competitive range of specification changes negotiated
at individual conferences after date set for final offers that incorporated
conference agreements was proper means of correcting suspected and
discovered deficiencies in negotiation process and of overcoming presump-
tion of unfairness raised because of inability of one offerer to meet
specifications 114
Changes, eto.
Specifications
Propriety of changes
Under request for proposals for Fleet Computer Programming Serv-
ices, which was modified to remove as evaluation factor cost of failing to
award contract to current contractor and possible organizational confiict
ot interest because one of offerors was pertorming as subcontractor on
program to be analyzed by new contractor, and to revige the program’s
manhours, continuation of negotiations during which prices were dis-
closed does not constitute prohibited auction technique as no competitive
advantage resulted to any oiferor and technique per se is not inherently
illegal. Substantial changes in requirements and in computer industry
Justified amendments to solicitation issued pursuant to par. 3-805.1(e)
of Armed Services Procurement Reg. and continuation of negotiations,
therefore, last prices submitted may be opened and considered.——————-— vlp
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Adequate
Fact that several sources experienced in traffic control systems were
not solicited to submit offers by Federal Highway Administration,
Dept. of Transportation, under request for proposals, does not establish
that adeguate competition and reasonable price were mnot obtained,
since in resolving questions concerning adequacy of solicitation of supply
sources the propriety of particular procurement must be determined from
Govt.’s point of view upon basis of whether adequate competition and
reasonable prices were obtained and not upon whether every possible
supply source was offered opportunity to bid or submit proposal._..._.___ 565
Determination of date to be specified for receipt of proposals is matter
of judgment properly vested in contracting agency; and where record
evidences that 40-day period for submission of proposals on Urban Traf-
fic Control System to Federal Highway Administration, Dept. of Trans-
portation, was adequate for any offeror who had interest in project,
as well as experlence, knowledge, systems expertise, and capability suf-
ficient to meet requirements contained in request for proposals, it is
concluded date specified for submission of offers was not arbitrarily or
capriciously selected, nor was date nnduly unrestrictive of competition for
procurement ) 565
Changes subsequent to negotiation
“Source selection” concept
In negotiation under 10 U.S.C. 2304(a) (11) of cost-plus-incentive-fee
research and development contract for radar sets where contracting
agency left choice of one of three power tubes to be used to offerors,
selection of other than low offeror on basis of change in tube preferred
and acceptance of price reduction, although selected offeror was not
“successful offeror” contemplated by par. 8-506(b) of ASPR, and busl-
nesg clearance required by ASPR 1-403 had not been satisfied, without
giving all offerors within competitive range opportunity to compete on
basis of its preference was inconsistent with concept of competitive
negotiation, as time for negotiating price and technical aspects is during
source selection competitive phase of negotiating process and, therefore,
negotiations should be reopened to afford all offerors opportunity to
revise their technical and price proposals 739
Competitive range formula
Cost-type contract
Although offeror’s estimated prices are not deciding factor in selecting
successful contractor under cost-relmbursement type contract negotiated
pursuant to ASPR 3-805.2, contracting agency that during evaluation
of proposals recelved under request for gnotations soliciting prepara-
tlon of Govt. publcation on cost-plus-a-fixed-fee basis eltminates 25
points assigned to factor of reasonableness of cost in evaluation criteria,
is required under ASPR 3-805.1 to continne negotiations with all offerors
within competitive range. Therefore, award made solely on basis of
technical superiority as being in best interest of Govt. without further
negotiation with offerors who have necessary qualifications to perform
procurement should be canceled 16
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Information disclosure
Since to properly terminate close of negotiations, offerors must be
advised that negotiations are being conducted ; asked for their ‘“best and
final” offer and not merely to confirm prior submission; and informed
that any revision of proposal must be submitted by commmon cutoff date,
cutoff date prescribed by sec. 1-3.805-1(b) of Federal Procurement Regs.
is considered essential and not de minimis requirement, and purposes of
establishing common cutoff date would be frustrated if proposal revision
were permitted after common cutoff date without opening new negotia-
tions on basis that this procedure would be favorable to Govt..._______
Manning information
Although in evaluation of offers, information secured from manning
chart may be considered “other factor” in determining whether offeror
is within competitive range for purposes of conducting meaningful dis-
cussions required by 10 U.S.C. 2304(g), price factor of offer may not be
disregarded and, therefore, award of contract to other than lowest
offeror, who had submitted acceptable manning chart, under request for
proposals to furnish mess attendant services for 1 year with 2-year re-
newal option was improper, but cancellation of award is not required as
it was made in good faith and on basis of prior misinterpretations of
phrase “price and other factors considered.” However, option should not
be exercised and proposals resolicited under revised procedures com-
municated to offerors and indicating factors on which award will be
based e —
Rejection under request for proposals to furnish mess attendant serv-
ices of current contractor on basis of deficient manning charts without
informing contractor that written advice as to proposed manpower hours
had been misinterpreted by contractor in its reply to concern price
whereas its offer was considered outside competitive range prevented
meaningful negotiations with contractor, Failure to inform offerors of
all evaluation factors to be considered and relative weight of each fac-
tor although not conducive to obtziining proposals offering maximum
competition and most reasonable prices, circumstances of awards do not
disclose abuse of direction by contracting officer on any basis for imput-
ing bad faith on his part so as to affect legality of contract awarded and,
therefore, award will not be disturbed _
Resources available for performance
Request for proposals to operate Air Force facility overseas issued
pursuant to authority in 10 U.S.C. 2304(a) (6) to negotiate contracts for
services outside United States that failed to disclose predetermined min-
imum resource levels was defective and contributed to rejection of all
but highest priced offer as technically unacceptable on basis that suffi-
cient resources to perform were not demonstrated, and although contract
awarded was contrary to ‘‘competitive negotiation” requirements of 10
U.8.C. 2304(g), because of essentiality of procurement, it will not be dis-
turbed. However, although offeror’s judgment of resources needed to
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perform is major factor in determining capacity to perform and may be
considered in determining competitive range, agency must also meet its
obligation by disclosing minimum needs to insure maximum competi-
tion - 670
Discussion with all offerors requirement

Fact that under 10 U.S.C. 2304 (g) written or oral discussion should be
conducted with all responsible offerors whose proposals are within com-
petitive range that encompasses both price and technieal considerations
does not permit use of any procedure that would disclose information
during negotiation period to unfair competitive advantage of any
proposer 1

Request for proposals that failed to include evaluation criteria or
indicate criteria’s relative importance because of erroneous belief these
standards were inapplicable to civilian procurement was defective and
was not in accordance with sound procurement policy and public in-
terest. Also scoring of offer by comparison with predetermined score,
overlooked that primary consideration in negotiated procurement is
discussion with all offerors in competitive range and that borderline
cases should not automatically be excluded from consideration, and as
result maximum competition was not obtained. Request for proposals
should be amended to establish omitted criteria and offerors permitted
to submit additional information or revise proposals, and if within
competitive range, afforded opportunity for discussion to extent re-
quired by sec. 1-3.802(c) of Federal Procurement Regs 59

Acknowledgment of substantive amendment received after closing
time for receipt of proposals under negotiated invitation for proposals
issued pursuant to public exigency authority in 10 U.S.C. 2304(a) (2),
and which provides for award on basis of initial proposals, may be
accepted and proposal considered in view of fact negotiation procedures
are more flexible than those used for advertised procurements. How-
ever, as late acceptance of addendum involves actions that constitute
discussion within meaning of 10 U.S.C. 2304(g) and par. 3-805.1(a)
of Armed Services Procurement Reg., negotiations must be conducted
with all offerors within competitive range to obtain ‘“best and final”
offers, for notwithstanding urgency of procurement, award may no
longer be made on basis of initial proposals received__ - _______ 202

Nonresponsi{re proposals

‘When proposal is determined upon initial evaluation to be outside
competitive range, there is no requirement in accordance with sec.
1-3.805-1(a) of Federal Procurement Regs. t0o conduct further discus-
gions concerning deficiencies of proposal, section requiring that after
receipt of initial proposals, written or oral discussions should be con-
ducted only with responsible offerors “who submitted proposals within
a competitive range” 565
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Price sole evaluation factor
In negotiation of procurement, exception in 10 U.S.C. 2304(g) to con-
ducting discussions with all responsible offerors within competitive
range may not be invoked by contracting officer to make award to other
than low responsible offeror where price is sole evaluation factor and,
therefore, award to second low offeror, incumbent contractor, without
obtaining Certificate of Competency (COC) on low offeror, a small busi-
ness concern considered nonresponsible on factors relating to capacity
and credit, was illegal and award should be canceled. No award should
have been made unless SBA refused to issne COC or did not respond to
referral within 15 days, or in alternative if low proposal was unacceptable
without clarification, discussions should have been conducted with all
offerors within competitive range
Failure to solicit proposals from all sources
Fact that several sources experienced in traffic control systems were
not solicited to submit offers by Federal Highway Administration, Dept.
of Transportation, under request for proposals, does not establish that
adequate competition and reasonable price were not obtained, since in
resolving questions concerning adequacy of solicitation of supply sources
the propriety of particular procurement must be determined from Govt.’s
point of view upon basis of whether adequate competition and reasonable
prices were obtained and not upon whether every possible supply source
was offered opportunity to bid or submit proposal -
Indefinite, etc., specifications
Although it is incumbent upon Govt. agency to state material re-
quirements of procurement in clear and unambiguous manner, should
any aspect of solicitation require clarification, good faith and observance
of spirit of competitive solicitation, as well as sound business practice
on part of competitors for Govt. contracts, dictate that appropriate
time for detailed examination of any provision considered to be am-
biguous or confusing should be prior to time specified for submission of
proposals or bids, and any unresolved ambiguities should be subject of
timely protest _
Maximum possible extent
“Engineering-critical” designation assigned by agreement to replace-
ment parts for engines developed at costs shared by manufacturer and
Govt. to preclude use of data for competitive purposes because of diffi-
culty to determine rights of parties, relating to restricted data rights and
not to procurement methods, additional sources of supply may be devel-
oped by instituting appropriate tests and qualification procedures, pro-
vided rights of manufacturer are not infringed. Par. 1-313 of Armed
Services Procurement Reg. requires competitive procurement of spare
parts, and it would be contrary to concept of “maximum practical compe-
tition” to hold that “engineering-critical” item may not be procured
competitively without regard to willingness and ability of other than
sole source supplier to produce parts without infringement of proprietary

rights
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Fact that proposal timely submitted by firm in response to notice
of procurement in Commerce Business Daily had not been obtained
from procuring agency does not justify refusal to consider offer on basis
of unfairness to firms who had acquired request for proposals (RFP)
from limited number made available on ‘first received, first served”
basis but were not permitted to compete because of belief sufficient
competition had been secured from firms selected to receive RFP, and
unfairness to ‘those firms unable to obtain RFP. Although purchasing
agency may limit number of prospective contractors solicited, this au-
thority is not justification for not considering unsolicited offer and for
failing to obtain maximum competition. Therefore, proposal refused
may be resubmitted and all offerors who had submitted proposals
afforded opportunity to revise their proposals - 215

Prices ]

Authority in see. 1-3.805 of Federal Procurement Regs. to negotiate
research and development, or cost-reimbursable, or special service con-
tracts without price competition based solely on determination that
particular contractor would furnish services of higher quality than any
other contractor, does not cover selection of air tanker operators by
Forest Service to fight forest fires as such service is not within categories
contemplated by regulation for exception to price competition, and
failure to include price as factor of contractor selection violates spirit
and intent of Federal property. and Administrative Services Act and im-
plementing regulations. Although it would not be in best interest of Govt.
to disturb contracts awarded and options exercised, price inclusion in
future offers will be required. B-157954, Dec. 15, 1965, modified_____.__ 110

While rigid rules applicable to formally advertised procurements
generally require award to lowest (price) responsive, responsible bidder,
flexibility inherent in concept of negotiation permits award to be made
to best advantage of Govt., price and other factors considered. Therefore,
utilization in “competitive negotiation” of price as factor in selection
of contractor will not adversely affect selection of qualified contractor
by Forest Service for performance of firefighting services______________ 110

Conflicts of interest prohibition

Determination and findings of conflict of interest in procurement
of analysis and design services to update obsolescent automatic data
processing equipment; and proposal that design contract ban successful
contractor from participating in future procurement of hardware, satis-
fies requirement in Dept. of Defense Directive 5500.10 Rules for Avoid-
ance of Organizational Conflicts of Interest, that contractor “agrees to
prepare and furnish complete specifications,” notwithstanding design
contract does not constitute whole specifications and exclusion from ban
of purchase of data processing equipment to be handled by other than
procuring agency. However, to carry out intent of Directive, ban should
extend to date of award of first production contract rather than specific
date proposed 51
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“Realism” of cost v. “reasonable” cost
In award of cost-reimbursement counfracts, procurement personnel
are required to exercise informed judgments as to whether submitted
proposals are realistic concerning proposed costs and technical approach,
and such judgments must properly be left to administrative discretion
of contracting agencies involved, since they are in best position to assess
“realism” of costs and technical approaches, and must bear major
criticism for any difficulties or expenses experienced by reason of defec-
tive cost analysis. Should Govt. fail to adequately measure “realism” of
low quantum of costs, definition of “reasonable” cost to mean low cost
per se on comparative basis would be improper for award purposes_-___ 390
Cutoff date
“Clean-up” sessions
Where all proposals are evaluated on basis of same performance cri-
teria, omission of precise numerical weights to be used in evaluation
process does not reflect on. adequacy of evaluation criteria stated in re-
quest for proposals for ground simulator. Moreover, any doubt as to
relative importance of evaluation should have been discussed and re-
solved before closing date set for receipt of proposals. Also use of negoti-
ating procedure authorized in 10 U.S.C. 2304(a) for multi-year pro-
carement was proper because insufficiency of performance specifications
did not permit advertising for bids or using two-step procedure, and
“clean-up” sessions held after prescribed cutoff date to clarify matters
verbally agreed upon was not prejudicial to any offeror, and sessions
do not constitute violation of par. 3-805.1(b) of Armed Services Pro-
curement Reg 788
Notice sufficlency
A telegram establishing cutoff date for negotiations, which instructed
three offerors within competitive range-—one whose timely offer under
request for quotations was excessive, others whose late proposals were
considered on basis of “Determination that an Otherwise Acceptable
Offer is Unreasonable as to Price”—that if no proposal revision is re-
ceived by cutoff date lowest offer submitted will be used for evaluation,
accomplished same result as would cancellation and resolicitation of
procurement, and served as adequate notice of cutoff date for submission
" of “best and final” offers within meaning of par. 3-805.1(b) of Armed
Services Procurement Reg., prescribing method for terminating negotia-
tions, even if telegram did not refer to Late Proposals provision of so-
licitation or inform offerors that only notices of unacceptability would
be furnished between closing date for negotiations and date of award___. 466
Reopening of negotiations
Where offers received under request for proposals issued pursuant to
10 U.8.C. 2304 (a) (11), relative to contracting for experimental, develop-
mental, or research work, were unacceptable and individual conferences
were held with all offerors to clarify requirements for procurement
of System-Multiplex-Analog, Data Acquisition Record and Repro-
duce Facility, and to give each contractor opportunity to justify any
deviation offered and to modify proposal submitted, reopening-of nego-
tiations to inform offerors in competitive range of specification changes
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negotiated at individual conferences after date set for final offers that
incorporated conference agreements was proper means of correcting sus-
pected and discovered deficiencies in negotiation process and of over-
coming presumption of unfairness raised because of inability of one
offeror to meet specifications_.___________ _________________ ——— 114
Since to properly terminate close of negotiations, offerers must be ad-
vised that negotiations are being conducted; asked for their “best and
final” offer and not merely to confirm prior submission; and informed
that any revision of proposal must be submitted by common cutoff date,
cutoff date prescribed by sec. 1-3.805-1(b) of Federal Procurement Regs.
is considered essential and not de minimis requirement, and purposes of
establishing common cutoff date would be frustrated if proposal revision
were permitted after common cutoff date without opening new negotia-
tions on basis that this procedure would be favorable to Govt___________ 117
Under request for proposals for Fleet Computer Programming Serv-
ices, which was modified to remove as evaluation factor cost of failing
to award contract to current contractor and possible organizational con-
flict of interest because one of offerors was performing as subcontractor
on program to be analyzed by new contractor, and to revise the program’s
manhours, continuation of negotiations during which prices were dis-
closed does not constitute prohibited auction technique as no competitive
advantage resulted to any offeror and technique per se¢ is not inherently
illegal. Substantial changes in requirements and in computer industry
justified amendments to solicitation issued pursuant to par. 3-805.1(e)
of Armed Services Procurement Reg. and continvation of negotiations,
therefore, last prices submitted may be opened and considered_ - ____ 619
Same for all proposers
Failure to establish ecommon cutoff date for negotiation of cost-plus-
award-fee contract for final hardware design and development of Appli-
cations Technology Satellites (ATS) project with two offerors who had
been awarded parallel contracts for preliminary analysis and feasibility
studies of ATS, and premature distribution for evaluation of first final
proposal received resulted in defective selective procedures prejudicial
to contractor denied opportunity to compete on equal time basis and
possibly overcome its price disadvantage, a situation compounded by
premature distribution of proposal for cost evaluation. Therefore, pro-
posed award to offeror advantaged by longer negotiation period should
be reconsidered. .o 1
Determination and findings
Basis of negotiation
Solicitation of proposals on brand name basis without “or equal” pro-
vision in accordance with par. 1-1206.1(b) of Armed Services Procure-
ment Reg. under negotiation aunthority contained in 10 U.S.C. 2304 (a)
(7), and pursuant to “Determination and Findings” that sole source
procurement of sterilizers to be purchased is justified, is restrictive of
competition unless no other item will meet Govt.’s minimum require-
ments or no other but sole source manufacturer can produce acceptable
sterilizer. Therefore, as there is nothing particularly unique about design
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or manufacture of brand name sterilizer, fact that it has proven satis-
factory in use does not justify sole source procurement. Although jus-
tification for procurement is final determination, sole source solicitation
stated in request for proposals should be eliminated
Disclosure of price, ete.
Auction technique prohibition
While Govt.’s failure to establish common cutoff date under request
for proposals for computer time and services prevented closing of nego-
tiations, contracting officer’s refusal to negotiate price reduction was
proper in view of discussions constituting negotiations during which vital
information concerning successful offeror’s proposal was erroneously but
innocently revealed, for to permit price reduction under circumstances
would compromise Federal Procurement system by allowing auction
technique precluded by sec. 1-3.805-1(b) of Federal Procurement Regs.
Although contract awarded is not required to be terminated, in view
of procedural deficiencies in procurement, contract option should not be
exercised unless it is impracticable to reprocure services on equal com-
petitive basis
Evaluation factors
Cost of changing contractors
In evaluation of offers under request for proposals to furnish profes-
sional architectural and engineering services, application of transition
cost factor to offer of only contractor who had not previously performed
gervices without apprising offerors that this factor would be utilized
in effecting award of contract thus eliminating contractor who was
lowest priced responsible offeror from competition was unwarranted
and action was inconsistent with sound procurement policy which dic-
tates that offerors be informed of all evaluation factors and relative
importance of each factor, nor was waiver of transition costs for success-
ful offeror because of available qualified personnel justified. Therefore,
since award was patently erroneous and without regard to established
principles of competitive negotiation, contract should be terminated___.
Criteria
Request for proposals that failed to include evaluation criteria or indi-
cate criteria’s relative importance because of erroneous belief thege
standards were inapplicable to civilian procurement was defective and
was not in accordance with sound procurement policy and public interest.
‘Also scoring of offer by comparison with predetermined score, overlooked
that primary consideration in negotiated procurement is discussion with
all offerors in competitive range and that borderline cases should not
automatically be excluded from consideration, and as result maximum
competition was not obtained. Request for proposals should be amended
to establish omitted criteria and offerors permitted to submit additional
information or revised proposals, and within competitive range,
afforded opportunity for discussion to extent required by sec. 1-3.802(c)
of Federal Procurement Regs.
Where solicitation is deficlent in not providing reasonably deflnite
information as to relative importance of evaluation criteria or factors
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set out in request for proposals, and sufficiency of information is not
guestioned prior to submission of proposals, and record does not estab-
lish that any offeror was placed at competitive advantage or disadvantage
by inadeguacy of information, deﬁc1ency is not sufficiently material to
disturb contract award 565
Where all proposals are evaluated on basis of same performance
criteria, omission of precise numerical weights to be used in evaluation
process does not reflect on adequacy of evaluation criteria stated in re-
quest for proposals for ground simulator. Moreover, any doubt as to rela-
tive importance of evaluation should have been discussed and resolved
before closing date set for receipt of proposals. Also use of negotiating
procedure authorized in 10 U.S.C. 2304 (a) for multi-year procurement
was proper because insufficiency of performance specifications did not
permit advertising for bids or using two-step procedure, and “clean-up”
sessions held after prescribed cutoff date to clarify matters verbally
agreed upon was not prejudicial to any offeror, and sessions do not con-
stitute violation of par. 3-805.1(b) of Armed Services Procurement Reg_ 788
Factors other than price
Resources available for performance
Request for proposals to operate Air Force facility overseas issued
pursuant to authority in 10 U.8.C. 2304(a) (6) to negotiate contracts for
services outside United States that failed to disclose predetermined
minimum resource levels was defective and contributed to rejection of all
but highest priced offer as technically unacceptable on basis that suffi-
cient resources to perform were not demonstrated, and although contract
awarded was contrary to “competitive negotiation” requirements of 10
U.S.C. 2304 (g), because of essentiality of procurement, it will not be dis-
turbed. However, although offeror’s judgment of resources needed to per-
form is major factor in determining eapacity to perform and may be con-
sidered in determining competitive range, agency must also meet its obli-
gation by disclosing minimum needs to insure maximum competition__ 670
Firefighting contracts
Factors other than price
Authority in sec. 1-3.805 of Federal Procurement Regs. to negotiate
research and development, or cost-reimbursable, or special service con-
tracts without price competition based solely on determination that par-
ticular contractor would furnish services of higher quality than any
other contractor, does not cover selection of air tanker operators by
Forest Service to fight forest fires as such service is not within categories
contemplated by regulation for exception to price competition, and failure
to include price as factor of contractor selection violates spirit and
intent of Federal Property and Administrative Services Act and imple-
menting regulations. Although it would not be in best interest of Govt.
to disturb contracts awarded and options exercised, price inclusion in
future offers will be required. B-157954, Dec. 15, 1965, modified..—— .- 110
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Government property use
Although multiple awards to four offerors responding to solicitation
issued under national emergency authority in 10 U.S.C. 2304 (a) (16),
three operating Govt-owned contractor-operated facilities, for purpose
of satisfying current needs and retaining suppliers for accelerated future
demands, did not result in lowest individual offeror receiving award for
maximum quantity, multiple awards produced lowest overall cost to
Govt. and will not be disturbed, even though request for proposals (RFP)
stated that it was expected one offeror would not be sucéessful whereas
awards were made to all offerors. Moreover, there was no quantity in-
crease to require formal amendment to RFP, evaluation of proposals
from offerors operating Govt. facilities was in accord with Bur. of Budget
Cir. No. A-76, and failure to award all contracts simultaneously was
justified, as was evaluation transportation factor used— . ____- M
Inflation and escalation recovery costs
Award under solicitation for class destroyers that provided for inclusion
in price evaluation of inflation and escalation recovery factors, to offeror
whose high initial target cost was reduced by evaluating estimated esca-
lation recovery costs as greater than estimated inflation costs rather
than to low base cost offeror displaced by inclusion in evaluation of esti-
mated inflation costs that exceeded estimated escalation recovery fac-
tors, and of higher target profits, was proper. Award on basis of initial
low target costs is not required where Govt, is protected from possibility
of offerors manipulating inflation and escalation recovery factors, and
recouping losses under r~set provision of contract 418
Manning requirements
Although in evaluation of offers, information secured from manning
chart may be considered “other factor” in determining whether offeror
is within competitive range for purposes of conducting meaningful dis-
cussions required by 10 U.S.C. 2304 (g), price factor of offer may not be
disregarded and, therefore, award of contract to other than lowest offeror,
who had submitted acceptable manning chart, under request for pro-
posals to furnish mess attendant services for 1 year with 2-year renewal
option was improper, but cancellation of award is not required as it was
made in goed faith and on basis of prior misinterpretations of phrase
“price and other factors considered.” However, option should not be exer-
cised and proposals resolicited under revised procedures, communicated
to offerors and indicating factors on which award will be based-...__. 679
Rejection under request for proposals to continue mess attendant
services of current contractor on basis of deficient manning charts with-
out informing contractor that written advice as to proposed manpower
hours had been misinterpreted by contractor in its reply to concern price
whereas its offer wag considered outside competitive range, prevented
meaningful negotiations with contractor. Failure to inform offerors of
all evaluation factors to be considered and relative weight of each factor
although not conducive to obtaining proposals offering maximum compe-
tition and most reasonable prices, circumstances of award do not disclose
abuse of discretion by contracting officer on any basis for imputing bad
faith on his part so as to affect legality of contract awarded and, there-
fore, award will not be disturbed 686
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Competitive range formula
Although offeror’s estimated prices are not deciding factor in select-
ing successful contractor under cost-reimbursement type contract nego-
tiated pursuant to ASPR 3-805.2, contracting agency that during
evaluation of proposals received under request for quotations soliciting
preparation of Govt. publication on cost-plus-a-fixed-fee basis eliminates
25 points assigned to factor of reasonableness of cost in evaluation cri-
teria, is required under ASPR 3-805.1 to continue negotiations with all
offerors within competitive range. Therefore, award made solely on basis
of technical superiority as being in best interest of Govt. without further
negotiation with offerors who have necessary qualifications to perform
procurement should be canceled 16
Criteria factors
Where in evaluation of management, financial, and technical factors
offered under request for quotations for operation overseas of communi-
cation system, offerorg are found equally qualified technically on basis
of normalizing results of numerical scoring system used by Source Selec-
tion Evaluation Board and analysis of Board’s evaluation by Source
Selection Advisory Council using its independent scoring and weighting—
referred to as “no gain technique”’-—and on basis of reevaluating man-
power proposals, award of cost-plus-award-fee contract to lowest offeror
wag proper, and award is unaffected by Advisory Council’s deviation,
with permission, from evaluation guidelines in Army Command Pam-
phlet 715-3, and by changes in scoring made between evaluations, since
relative weights of evaluation criteria were preserved 390
Although offerors under request for quotations should be informed
of relative weight or importance attached to each evaluation factor, there
is no requirement to disclose precise numerical weights to be used in
evaluation process. If offeror is in doubt as to relative importance of
evaluation criteria to be used, time for resolution of matter is before
closing date set for receipt of guotations 390
In second evaluation of offers to operate communication system
overseas, application of bonus and penalty points in weighting system,
points not provided for in request for quotations, does not constitute sub-
stantive change that should have been furnished to all offerors by means
of amendment, as purpose of weighting system was to enable Source
Selection Advisory Council to apply its independent judgment to evalua-
tion criteria considered by Source Selection Evaluation Board, and
inclusion of additional points was in accord with procedures established
prior to receipt of quotations - 3890
Disclosure of evaluation base
In awarding contract to highest offeror under request for proposals
to conduct survey of minority firms on basis of point rating that was not
structured to inform offerors of evaluation criteria to be used and rela-
tive importance of each factor, and without giving other offerors in
competitive range the opportunity to discuss weaknesses, excesses, or
deficiencies of their original proposals as required by sec. 1-3.805-1 of
Federal Procurement Regs., principles of negotiated competitive pro-
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curement were not observed. However, contract having been completed,
it would not be in best public interest to take any remedial action; but
ito insure that Govt. will obtain most advantageous contract available
in future procurements, such procedures should be corrected..___ . ___ 117
Predetermined score
Request for proposals that failed to include evaluation criteria or
indicate criteria’s relative importance because of erroneous belief these
standards were inapplicable to civilian procurement was defective and
was not in accordance with sound procurement policy and public interest.
Also scoring of offer by comparison with predetermined score, overlooked
that primary consideration in negotiated procurement is discussion with
all offerors in competitive range and that borderline cases should not
automatically be excluded from consideration, and as result maximum
competition was not obtained. Request for proposals should be amended
to establish omitted criteria and offerors permitted to submit additional
information or revise proposals, and if within competitive range, afforded
opportunity for discussion to extent required by sec. 1-3.802(c) of Fed-
eral Procurement Regs. 59
Propriety of evaluation
Point system evaluation of proposals for computer time and services
under which number of points to be awarded for basic costg is to be
determined from offeror’s “pricing out,” or cost for requirements stated
in sample problem included in solicitation that is not considered indica-
tive of cost differences between suppliers for every proposed computer
application contemplated under contract, but, rather, typical of work to
be performed, is proper method of evaluation, notwithstanding amount
of memory or core size was not frozen in sample, as factors frozen are
of greater significance as to price than variations in core size of sample__ 222
Price elements for consideration
Provision in solicitation for negotiation of fixed price, multi-year con-
tract for ground simulator which provides that in evaluation of pro-
posals Govt. would assess reasonableness, realism, and completeness of
price proposals and that cost analysis and negotiation would be em-
ployed in interest of establishing sound prices does not require rejection
iof unrealistically low offer as provision serves only as aid in determining
whether offeror understands scope of work, and in uncovering mistakes
and “buy-ins” in violation of par. 1-311 of Armed Services Procurement
Reg. Although multi-year procurement contains option that minimizes
“buy-in,” contract includes special clause to protect against recoupment
of losses through change orders, and submission of different freeze dates
that govern financial responsibility for engineering change orders has
no significant effect on souree selection 788
Source Selection Board evaluation
Where in evaluation of management, financial, and technical factors
offered under request for quotations for operation overseas of commu-
mication system, offerors are found equally qualified technically on basis
of normalizing results of numerical scoring system used by Source
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ISelection Evaluation Board and analysis of Board’s evaluation by Source
Selection Advisory Council using its independent scoring and weight-
ing—referred to as “no gain technique”—and on basis of reevaluating
manpower proposals, award of cost-plus-award fee contract to lowest
offeror was proper, and award is unaffected by Advisory Council’s devi-
ation, with permission, from evaluation guidelines in Army Command
Pamphlet 715-3, and by changes in scoring made between evaluations,
since relative weights of evaluation criteria were preserved____________ 390
In second evaluation of offers to operate communication system over-
seas, application of bonus and penalty points in weighting system, points
not provided for in request for quotations, does not constitute substan-
tive change that should have been furnished to all offerors by means
of amendment, as purpose of weighting system was to enable Source
Selection Advisory Council to apply its independent judgment to evalua-
tion criteria considered by Source Selection Evaluation Board, and in-
clusion of additional points was in accord with procedures established
prior to receipt of quotations 390
“Successor employer” doctrine
Selection of contractor for negotiation of cost-plus-award-fee type con-
tract for support services at Kennedy Space Center that are being per-
formed under expiring contract without binding selected contractor
to “successor employer” doctrine that would impose terms of current
collective bargaining agreements with incumbent union employees was
valid exercise of discretion granted to contracting agency to award con-
tract that will be most advantageous to Govt., since there is neither
statutory nor judicial requirement that contractor who succeeds prior
contractor in performance of service for Govt. at Govt. installation
assume predecessor contractor’s bargaining agreement with its union
employees; moreover, selected contractor proposes to recognize bar-
gaining representatives of incumbent employees 592
Superior product offered
Under solicitation issued pursuant to 10 U.S.C. 2304(a) (11), inviting
proposals on cost-plus-a-fixed-fee basis for research and development
services to maintain wind tunnel, award on basis of price alone was jus-
tified where both offers received were technically acceptable, as concepts
in pars. 3-805.2 and 4-106.5 (a) of Armed Services Procurement Reg. that
price alone is not controlling factor relate to situations where favored
offeror is significantly superior in technical ability and resources. Al-
though award was not illegal because of failure to continue discussions
with all offerors in competitive range when amendment changed
“initial proposal” requirements of solicitation and to request “best and
final” offers, and failure to specify all evaluation factors, such deficien-
cies should be avoided in future negotiated procurementS_o.-——oo———- 246
Late proposals and quotations '
Acceptance in Government’s interest
Propriety of considering two proposals under amendment to small
business set-agide for fin aggsemblies that changed quantities and delivery
rates—one proposal from concern whose late offer had been rejected,

452-993 0 - 72 - 10
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other from concern whose proposal under amendment was initial offer
which is being considered for partial award of proposed low combina-
tion award—will not be questioned. Two late offerors having expended
conglderable time and effort in competing for procurement, and urgent
need for supplies not warranting reopening of negotiations, desirability
of applying late bid concept to negotiating area in these circumstances
appears appropriate even though, generally, untimely submitted initial
proposals will not be admitted into award eompetition: D4AT
Multi-year procurements i
Negotiated contracts
Where all proposals are evaluated on basis of same performance erl-
teria, omission of precise numerical weights to be used in evaluation
process does not reflect on adequacy of evaluation criteria stated in
request for proposals for ground simulator. Moreover, any doubt as to
relative importance of evaluation should have been discussed and re-
solved before closing date set for receipt of proposals. Also use of
negotiating procedure authorized in 10 U.S.C. 2304(a) for multi-year
procurement was proper because insufficiency of performance specifica-
tions did not permit advertising for bids or using two-step procedure,
and “clean-up” sessions held after prescribed cutoff date to clarify mat-
ters verbally agreed upon was not prejudicial to any offeror, and ses-
sions do not congtitute violation of par. 3-805.1(b) of Armed Services
Procurement Reg. 88
Prebid conference requirement
Mandatory requirement to attend prebid conference contained in
request for proposals for purpose of explaining extremely complex project
may not be considered condition precedent to submission of proposal,
a8 conditions or requirements that tend to restrict competition are un-
authorized unless reasonably necessary to accomplish legislative pur-
poses of contract appropriation involved or are expressly authorized by
statute. To satisfy maximum competitive requirements of Federal Pro-
curement Regs., prospective offeror who failed ito attend conference
should be permitted to submit proposal and given copy of prebid tran-
seript. However, date for receipt of proposals having passed, new closing
date should be set to enable firm denied opportunity to participate to
submit proposal, and responding offerors to revise proposals___.._____ 865
Prices
Audit requirement
Failure ito audit fourth and final round of proposals under solicitation
for class destroyers did not violate pars. 3-101, 3-807.2(a), and 3-809
{b) (1) of Armed Services Procurement Reg. (ASPR), where not only
were proposed prices in each of first three rounds of negotiations audited
and found to be based on sound business judgment, but ASPR provisions
do not require audit of proposals on each and every round of negotiated
procurement, and par. 3-809(b) (1) provides that audits may be waived
whenever it is clear that informaition already available is adequate for
proposed procurement, and determination of “adequate” is within discre-
tion of procuring activity and will not be questioned unless clearly
erroneous 418
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Provision in solicitation for negotiation of fixed price, multi-year
contract for ground simulator which provides ithat in evaluation of pro-
posals Govt. would assess reasonableness, realism, and completeness of
price proposals and that cost analysis and negotiation would be employed
in interest of establishing sound prices does not require rejection of
unrealistically low offer as provision serves only as aid in determining
whether offeror understands scope of work, and in uncovering mistakes
and “buy-ins” in violation of par. 1-811 of Armed Services Procurement
Reg. Although multi-year procurement contains option that minimizes
“buy-in,” contract includes special clause to protect against recoupment
of losses through change orders, and submission of different freeze dates
that govern financial responsibility for engineering change orders has no
significant effect on source selection 788

Reduction

Acceptance of late reduction in price submitted by low offeror under
request for quotations was in accord with par. 3-506(g) of Armed
Services Procurement Reg. that provides “a modification received from
an otherwise successful offeror, which is favorable to the Government,
shall be considered at any time that such modificaition is received,” and
acceptance was not prejudicial to other offerors. 456

Public exigency

Failure to meet conditions

Acknowledgment of substantive amendment received after closing time
for receipt of proposals under negotiated invitation for proposals issued
pursuant to public exigency authority in 10 U.S.C. 2304(a) (2), and
which provides for award on basis of initial proposals, may be accepted
and proposal considered in view of fact negotiation procedures are more
flexible than those used for advertised procurements. However, as late
acceptance of addendum involves actions that constitute discussion
within meaning of 10 U.S.C. 2304(g) and par. 3-805.1(a) of Armed
Services Procurement Reg., negotiations must be conducted with all
offerors within competitive range to obtain “best and final” offers, for
notwithstanding urgency of procurement, award may no longer be made
on basis of initial proposals received 202

Request for proposals

Ambiguous

Although it is incumbenit upon Govit. agency to state material require-
ments of procurement in clear and unambiguous manner, should any
aspect of solicitation require clarification, good faith and observance of
spirit of competitive solicitation, as well as sound business practice on
part of competitors for Govt. contracts, dictate that appropriate time
for detailed examination of any provision considered to be ambiguous or
confusing should be prior to time specified for submission of proposals
or bids, and any unresolved ambiguities should be subject of timely
protest 565

Cancellation

Although in evaluation of offers, information secured from manning
chart may be considered “other factor” in determining whether offeror
18 within competitive range for purposes of conducting meaningful dis-
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cussions required by 10 U.S.C. 2304 (g), price factor of offer may not be
disregarded and, therefore, award of contract to other than lowest
offeror, who had submitted acceptable manning chart, under request for
proposals to furnish mess attendant services for 1 year with 2-year
renewal option was improper, but cancellation of award is not required
as it was made in good faith and on basis of prior misinterpretations of
phrase “price and other factors considered.” However, option should not
be exercised and proposals resolicited under revised procedures, com-
municated to offerors and indicating factors on which award will be
based 679
Rejection under request for proposals to continue mess attendant
services of current contractor on basis of deficient manning charnts
without informing contractor that written advice as to proposed man-
power hours had been misinterpreted by contractor in its reply to concern
price whereas its offer was considered outside competitive range, pre-
vented meaningful negotiations with contractor. Failure to inform of-
ferors of all evaluation factors to be considered and relative weight of
each factor aithough not conducive to obtaining proposals offering maxi-
mum competition and most reasonable prices, circumstances of award do
not disclose abuse of discretion by contracting officer on any basis for
imputing bad faith on his part so as to affect legality of contract
awarded and, therefore, award will not be disturbed 686
Date for receipt extended
Mandatory requirement to attend prebid conference contained in re-
quest for proposals for purpose of explaining extremely complex project
may not be considered condition precedent to submission of proposal,
as conditions or requirements that tend to restrict competition are unau-
thorized unless reasonably necessary to accomplish legislative purposes
of contract appropriation involved or are expressly authorized by statute.
To satisfy maximum competitive requirements of Federal Procurement
Regs., prospective offeror who failed to attend conference should be per-
mitted to submit proposal and given copy of prebid transcript. However,
date for receipt of proposals having passed, new closing date should be
set to enable firm denied opportunity to participate to submit proposal,
and responding offerors to revise proposals 355
Defective
Predetermined resources for performance
Request for proposals to operate Air Force facility overseas issued
pursuant to authority in 10 U.8.C. 2304 (a) (6) to negotiate contracts
for services outside United States that failed to disclose predetermined
minimum resource levels was defective and contributed to rejection of
all but highest priced offer as technically unacceptable on basis that suf-
ficient resources to perform were not demonstrated, and although con-
tract awarded was contrary to “competitive negotiation” requirements
of 10 U.8.C. 2304 (g), becanuse of essentiality of procurement, it will not
be disturbed. However, although offeror’s judgment of resources needed
to perform is major factor in determining capacity to perform and may
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be considered in determining competitive range, agency must also meet
its obligation by disclosing minimum needs to insure maximum
competition
Distribution limitation .

Fact that proposal timely submitted by firm in response to notice of
procurement in Commerce Business Daily had not been obtained from pro-
curing agency does not justify refusal to consider offer on basis of unfair-
ness to firms who had acquired request for proposals (RFP) from
limited number made available on “first received, first served” basis but
were not permitted to compete because of belief sufficient competition
had been secured from firms selected to receive RFP, and unfairness to
those firms unable to obtain RFP., Although purchasing agency may
limit number of prospective contractors solicited, this authority is not
justification for not considering unsolicited offer and for failing to
obtain maximum competition. Therefore, proposal refused may be resub-
mitted and -all offerors who had submitted proposals afforded oppor-
tunity to revise their proposals

Minimum needs requirement
Same for all offerors

In procurement under request for proposals of ground simulator to
be used to support training of navigators where proposal deficiencies
were identified, clarified, Govt. work statement changed, and contractors
allowed to determine manner of correction, since minimum require-
ments in several critical high cost areas established by oral clarification
with one offeror were not reflected in any formal amendment, pos-
sibility thdt all offerors were not committed to same minimum require-
ments has been dispelled by independent examination made by National
Bur. of Standards of technical proposals, examination conducted by
Bureau as U.S. GAO was not equipped to evaluate undertakings rep-
resented in technical proposals submitted

Submission date

Determination of date to be specified for receipt of proposals is matter
of judgment properly vested in contracting agency; and where record
evidences that 40-day period for submission of proposals on Urban Traffic
Control System to Federal Highway Administration, Dept. of Trans-
portation, was adequate for any offeror who had interest in project,
as well as experience, knowledge, systems expertise, and capability suf-
ficient to meet requirements contained in request for proposals, it is con-
cluded date specified for submission of offers was not arbitrarily or
capriciously selected, nor was date unduly restrictive of competition for
procurement

Sole source basis

Authority

Offeror who was granted court injunction to prevent opening of bids
and award of contract under two-step procurement, and who protested
use of two-step method to obtain ship’s hull side blast-cleaning unit,
stating Navy was required pursuant to pars. 3-108 and 3-214 of Armed
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Services Procurement Reg. to negotiate sole source contract with it as
developer of unit, has no basis for objection. Secretary only has authority
to determine that sole source procurement to avoid duplication of in-
vestment and effort is justified, and evidence did not warrant invoking
his authority; and as conditions prescribed in par. 2-502(a) of regula-
tion for use of two-step method of procurement existed, determination
to use this method was within cognizance of procurement officers_...____ 346
Broadening competition
“Engineering-critical” designation assigned by agreement to replace-
ment parts for engines developed at costs shared by manufacturer and
Govt. to preclude use of data for competitive purposes because of diffi-
culty to determine rights of parties, relating to restricted data rights and
not to procurement methods, additional sources of supply may be devel-
oped by instituting appropriate tests and qualification procedures, pro-
vided rights of manufacturer are not infringed. Par. 1-313 of Armed
Services Procurement Reg. requires competitive procurement of spare
parts, and it would be contrary to concept of “maxXimum practical com-
petition” to hold that “engineering-critical” item may not be procured
competitively without regard to willingness and ability of other than
gole-source supplier to produce parts without infringement of proprietary
rights 184
Solicitation of proposals on brand name basis without “or equal” pro-
vision in accordance with par. 1-1206.1(b) of Armed Services Procure-
ment Reg. under negotiation authority contained in 10 U.S.C. 2304 (a)
(7), and pursuant to “Determination and Findings” that sole source pro-
curement of sterilizers to be purchased is justified, is restrictive of
competition unless no other item will meet Govt.’s minimum require-
ments or no other but sole source manufacturer can produce acceptable
gterilizer. Therefore, as there is nothing particularly unique about design
or manufacture of brand name sterilizer, fact that it has proven satis-
factory in use does not justify sole source procurement, Although justi-
fication for procurement is final determination, sole source solicitation
stated in request for proposals should be eliminated 209
Unsolicited proposals
Aoceptance
Fact that proposal timely submitted by firm in response to notice of
procurement in Commerce Business Daily had not been obtained from
procuring agency does not justify refusal to consider offer on basis of
unfairness to firms who had acquired request for proposals (RFP) from
limited number made available on “first received, first served” basis but
were not permitted to compete because of belief sufficient competition
had been secured from firms selected to receive RFP, and unfairness to
those firms unable to obtain RFP. Although purchasing agency may limit
number of prospective contractors solicited, this authority is not justi-
fication for not considering unsolicited offer and for failing to obtain
maximum competition. Therefore, proposal refused may be resubmitted
and all offerors who had submitted proposals afforded opportunity to
revise their proposals 215
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Not to be exercised

Procedural deficiencies in procurement

While Govt.’s failure to establish common cutoff date under request
for proposals for computer time and services prevented closing of nego-
tiations, contracting officer’s refusal to negotiate price reduction was
proper in view of discussions constituting negotiations during which
vital information concerning successful offeroi’s proposal was errone-
ously but innocently revealed, for to permit price reduction under cir-
cumstances would compromisé Federal Procurement system by allowing
auction technique precluded by sec. 1-3.805-1(b) of Federal Procure-
ment Regs. Although contract awarded is not required to be termin_ate’d,
in view of procedural deficiencies in procurement, contract option should
not be exercised unless it is impracticable to reprocure services on equal
competitive basis - 222

Although in evaluation of offers, information secured from manning
ichart may be considered “other factor” in determining whether offeror
is within competitive range for purposes of conducting meaningful dis-
cussions required by 10 U.S.C. 2304(g), price factor of offer may not be
disregarded and, therefore, award of contract to other than lowest of-
feror, who had submitted acceptable manning chart, under request for
proposals to furnish mess attendant services for 1 year with 2-year
renewal option was improper, but cancellation of award is not required
as it was made in good faith and on basis of prior misinterpretations
of phrase “price and other factors considered.” However, option should
not be exercised and proposals resolicited under revised procedures,
communicated to offerors and indicating factors on which award will be
based 679
Payments

Assignment. (See Claims, assignment)

Propriety

Propriety of Forest Service of Dept. of Agriculture to use appropria-
tion entitled “Forest Protection and Utilization” for payment of plastic
litter bags is for determination on basis of whether contract involved
is reasonably necessary or incident to execution of program or activity
authorized by appropriation. If no other appropriation provides more
specifically for items such as litter bags, appropriation may be used
to satisfy contract 534

Withholding

Protect interests of United States

Withholding 10 percent from progress payments due on each job order
until expiration of 60-day guarantee period prescribed in Master Con-
tract for Repair and Alteration of Vessels is not required where work
is performed in accordance with contract terms and redelivered ship
accepted by Govt. Express warranty clauses in contract neither excuse
nor suspend obligation to make payment after contractor completes
work under each job order, nor does payment clause require expiration
of warranty period before payment is made ; and neither of clauses pre-
scribe additional work, but rather affix liability in monetary terms or
through corrective action by contractor for prior acts or omissions for
60 days after completion of work covered by job order e~ 263
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Performance

Geographical area restriction breached

Price reduction

A requirement in invitation for bids that contract be performed in re-
stricted geographical area is reasonable limitation on competition when
contracting agency needs prompt service and plant accessibility, and
restriction relating to bidder responsibility, compliance with require-
ment results in valid contract. Therefore, although contractor’s unau-
thorized action subsequent to contract awards to effect performance of
printing of technical publications restricted to Dallas-Fort Worth area
in San Antonio constitutes breach of contract and Govt. has vested right
to insist on performance in restricted area, since performance in San
Antonio area will not deprive Govt. of contemplated rights, contracts
may be modified to delete restriction with adequate price adjustment,
however, future procurements should broaden competition by enlargmg
performance area 769

Stop orders

Issuance of stop order pending resolution of bid protest, and cancel-
lation of award to second low bidder to award contract to low bidder
whose aggregate firm bid conforming to bid instructions that were
overlooked in evaluation process was displaced by erroneous applica-
tion of unit price rule to estimated data prices, were proper adminis-
trative actions, notwithstanding contract did not provide for stop
orders, since authority to issue stop orders is not dependent on contract
provision but on whether action is necessary in interest of Govt., and
procurement subject to statutory requirement that award be made to
lowest responsive and responsible bidder, erroneous award which did not
involve exercise of any authorized discretion did not create binding
contract, and cancellation of award was legally permissible—o—o—————. 47

While par. 2407.8(c) of Armed Services Procurement Reg. provides
that contracting officer seek mutual agreement with successful bidder
to suspend performance of contract on no-cost basis when it appears
likely that award may be invalidated and delay receipt of supplies and
services, it does not bar issuance of stop order in event contractor de-
clines to cooperate with contracting agency 447
Prices

Underpricing

Subsequent developments

Request for relief under sec. 17 of Armed Services Procurement au-
thorizing extraordinary contractual actions to facilitate national defense
made after contract completion and final payment on basis bid under-
pricing was due to unforeseen production difficulties and misleading
vendor quotes is for denial where occurrence of mistake “so obvious it
was or should have been apparent” is not demonstrated, and record
establishes price bid was adequately verified and was intended, and only
subsequent events resulted in unprofitable contract. Even assuming
existence of bona fide mistake, fact that price bid greatly exceeded
Govt.’s estimate intended as funding allocation, or that prior procure-
ments for lesser quantities were priced much higher than group of bids
in price range of successful bid did not place contracting officer on
actual or constructive notice of error. 89
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Proprietary, etc., data. (See Contracts, data, rights, eteo.)
Protests

Filing before or after award

Under procedure in 4 CFR 20.1, bid protest may be filed with U.8.
GAO before as well as after award of contract and, therefore, in filing
protest to award under request for proposals, regulation does not
require, as prerequisite to standing or timeliness, that award should
have been made or that offeror should have been informed of unaccept-
ability of his proposal 59

Persons qualified to protest

The discarding of all bids for movement or storage of personal prop-
erty by naval installation upon discovering that item in one of three
service schedules was 100 percent overstated in invitation for bids was
proper administrative determination pursuant to par. 2-404.1(b) of
Armed Services Procurement Reg., notwithstanding protesting bidder
may not be qualified bidder, as any bidder may properly bring to atten-
tion of concerned Govt. officials any factor indicating that particular
procurement action is defective. Also since reissued invitation con-
tained erroneous weight estimate and misstated actual operating author-
ities necessary to perform solicited services, this second invitation, too,
may be canceled 768

Timeliness

Although it is incumbent upon Govt. agency to state material require-
ments of procurement in clear and unambiguous manner, should any
aspect of solicitation require clarification, good faith and observance
of spirit of competitive solicitation, as well as sound business practice
on part of competitors for Govt. contracts, dictate that appropriate time
for detailed examination of any provision considered to be ambiguous or
confusing should be prior to time specified for submission of proposals
or bids, and any unresolved ambiguities should be subject of timely
protest ' 565

‘Where all proposals are evaluated on bagis of same performance cri-
teria, omission of precise numerical weights to be used in evaluation
process does not reflect on adequacy of evaluation criteria stated in
request for proposals for ground simulator. Moreover, any doubt as to
relative importance of evaluation should have been discussed and re-
solved before closing date set for receipt of proposals. Also use of nego-
tiating procedure authorized in 10 U.S.C. 2304(a) for multi-year
procurement was proper because insufficiency of performance
specifications did not permit advertising for bids or using two-step proce-
dure, and “clean-up” sessions held after presecribed cutoff date to clarify
matters verbally agreed upon was not prejudicial to any offeror, and
sessions do not constitute violation of par. 3-805.1(b) of Armed Services
Procurement Reg 788

Tolling of bid acceptance period

‘Where second low bidder, during period for accepting its bid, filed
protest with U.S. GAO as to unacceptability of low bid, consideration
of its bid submitted under invitation for bids on electronic equipment
is not precluded because bid acceptance period was extended only after
acceptance date had expired, since filing of protest tolled expiration
of bid acceptance period until after resolution of protest. Ag no other
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Tolling of bid acceptance period—Continued
pidder is eligible for award, integrity of competitive system is not in-
volved ; and, therefore, there is no “compelling reason” to reject second
low bid. However, in future procurements should award be delayed
until after expiration of bid acceptance period, procedures prescribed
in secs. 1-2.404-1 (¢) and 1-2.407-8(b) (2) of Federal Procurement Regs.
should be followed
Qualified products. (See Contracts, specifications, qualified products)
Requests for quotations

Cost-plus contracts. (See Contracts, cost-plus)

Evaluation factors

Disclosure

Although offerors under request for quotations should be informed
of relative weight or importance attached to each evaluation factor,
there is no requirement to disclose precise numerical weights to be
used in evaluation process. If offeror is in doubt as to relative impor-
tance of evaluation criteria to be used, time for resolution of matter is
before closing date set for receipt of quotations

In second evaluation of offerors to operate communication system
overseas, application of bonus and penalty points in weighting system,
points not provided for in request for quotations, does not constitute
substantive change that should have been furnished to all offerors by
means of amendment, as. purpose of weighting system was to enable
Source Selection Advisory Council to apply its independent judgment
to evaluation criteria considered by Source Selection Evaluation Board,
and inclusion of additional points was in accord with procedures estab-
lished prior to receipt of quotations
Requirements

Minimum quantities

Request for proposals to furnish requirements for 10 different types
of diesel-electric generator sets, that stated Govt.’s best estimate of total
quantities needed but did not, because of lack of funds, guarantee pur-
chase of minimum quantities, contemplates requirements-type contract
within meaning of par. 3-409.2 (b) of Armed Services Procurement Reg.,
and use of such contract is valid since there is no evidence Govt.’'s esti-
mate of probable needs was arrived at in bad faith, and agreement to
procure all requirements without stating minimum guarantees consti-
tutes adequate consideration. However, when funds are available and
needs can be ascertained with reasonable certainty, use of more definite
type contract would be assurance that firm minimum quantities, com-
mensurate to maximum extent with estimated requirements, will be
ordered

Small business set-asides

Certificate of Competency procedure

Under small business set-aside for award of requirements type con-
tract, evaluation of low bid for purpose of Certificate of Competency
(COC) procedures on basis of initial quantity to be purchased rather
than estimated quantity to be ordered during contract period was incon-
sistent with use of estimated quantity to determine low bidder and to
perform preaward survey, and resulted in erroneous refusal of contract-
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Requirements—Continued

Small business set-agides—Continued

Certificate of Competency procedure—Continned

ing officer to refer low bidder’s unfavorable preaward survey to Small
Business Administration (SBA) as required by par. 1-705(c) of Armed
Services Procurement Reg. (ASPR). Therefore, procedure in ASPR
1-705.4 (¢) (vi) should be implemented and if SBA determines that COC
is still valid, contract awarded should be canceled and award made to
ig still valid, contract awarded should be canceled and award made to
low bidder 799

Worldwide performance locations

Invitation for bids that contemplates construction type requirements
contract for reconditioning and maintenance of radomes located world-
wide, and which requested one bid price for each type service for
particular size radome regardless of location and made site inspection im-
practicable, is not deficient invitation and need not be revised to require
separate bids for more than 200 possible performance sites—an ingur-
mountable administrative workload-—to allow for varying travel and
transportation expense factors since regardless of location, work is es-
sentially same iat each site, making site inspections unnecessary, and
scheduling of service consecutively for adjacent locations will minimize
travel expenses. Requirements contracts are valid and contracting
agency unable to state locations and performance dates, having esti-
mated its requirements in good faith may make award under invitation__ 830

Davis-Bacon Act provisions and wage determinations in invitation
for bids that were to apply only to some of worldwide performance
sites at which radomes are to be reconditioned and maintained under
requirements contract, which were deleted by amendment upon issuance
of Presidential Proclamation 4031, need not be reinstated because sus-
pension of act was revoked by Proclamation 4040. Determination to
resolicit procurement and include Davis-Bacon Act provisions although
recommended was left to discretion of contracting agencies by Dept. of
Labor, and determination having been made that resolicitation of pro-
curement would be prejudicial to bidders, contract without provisions
may be awarded to lowest responsive and responsible bidder—._______ 830
Research and development

Conflicts of interest prohibition

Determination and findings of conflict of interest in procurement of
analysis and design services to update obsolescent automatic data
processing equipment, and proposal that design contract ban successful
contractor from participating in future procurement of hardware, satis-
fies requirement in Dept. of Defense Directive 5500.10, Rules for Avoid-
ance of Organizational Conflicts of Interest, that contractor ‘“agrees to
prepare :and furnish complete specifications,” motwithstanding design
contract does not constitute whole specification and exclusion from ban
of purchase of data processing equipment to be handled by other than
procuring agency. However, to carry out intent of Directive, ban should
extend to date of maward of first production contract rather than spe-
cific date proposed - - 54

Federal Highway Administration, Dept. of Transportation, in award-
ing cost-plus-a-fixed-fee contract for Urban Traffic Control System
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Research and development—Continued

Conflicts of interest prohibition—Continued
(UTOCS) to offeror that had prepared specifications for system under re-
search and development study, did not violate any mandatory regula-
tions, since Federal Procurement Regs. do not contain organizational
conflicts of interest provision and Dept. has not issued specific rules
governing conflicts of interests, and even if Administration was subject
to Dept. of Defense Directive 5500.10, “Rules for the Avoidance of Or-
ganizational Conflicts of Interest,” which it is not, Directive is not
self-executing and would not apply in absence of notice to prospective
contractors and inclusion of restrictive clause in contract. Moreover,
whether UT'CS program represents judicious, as distinguished from le-
gal, expenditure of public funds would not affect legality of contract__.

Price factor

Under solicitation issued pursuant to 10 U.S.C. 2304 (a) (11), inviting
proposals on cost-plus-a-fixedfee basis for research and devolpment
services to maintain wind tunnel, award on basis of price alone was justi-
fied where both offers received were technically acceptable, as concepts
in pars. 3-805.2 and 4-106.5(a) of Armed Services Procurement Reg.
that price alone is not controlling factor relate {o situations where fa-
vored offeror is significantly superior in technical ability and resources.
Although award was not illegal because of failure to continue discus-
sions with all offerors in competitive range when amendment changed
“initial proposal” reqguirements of solicitation and to request “best and
final” offers, and failure to specify all evaluation factors, such deficien-
cies should be avoided in future negotiated procurements. . o

Technical deficiencies of proposals

Correction

‘Where offers received under request for proposals issued pursuant to
10 U.S.C. 2304 (a) (11), relative to contracting for experimental, develop-
mental, or research work, were unacceptable and individual conferences
were held with all offerors to clarify requirements for procurement of
System-Multiplex-Analog, Data Acquisition Record and Reproduce Fa-
cility, and to give each contractor opportunity to justify any deviation
offered and to modify proposal submitted, reopening of negotiations to
inform offerors in competitive range of specification changes nego-
tiated at indlvidual conferences after date set for final offers that incor-
porated conference agreements was proper means of correcting sus-
pected and discovered deficiencies in negotiation process and of over-
coming presumption of unfairness raised because of inability of one
offeror to meet specifications
Sales, generally. (See Sales)
Samples. (See Contracts, specifications, samples)
Service Contract Act. (See Contracts, labor stipulations, Service Contract

Act of 1965)
Small business concern awards. (See Contracts, awards, small business

concerns)
Sole source procarements. (See Contracts, negotiation, sole source basis)
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Davis-Bacon Act provisions—Continued
act was revoked by Proclamation 4040. Determination to resolicit
procurement and include Davis-Bacon Act provisions although recom-
mended was left to discretion of contracting agencies by Dept. of Labor,
and determination having been made that resolicitation of procurement
would be prejudicial to bidders, contract without provisions may be
awarded to lowest responsive and responsible bidder. 830
Conformability of equipment, etc., offered
Ambiguous bids

Unsolicited insertion of plant part numbers in low bid to furnish
engine air filters without express statement that specifications would
be complied with created ambiguity that may not be resolved by reference
to “catalog cut sheets” and other data available to Govt. before bid
opening, as reliance on this information would afford bidder option to
affect responsiveness of bid—an option detrimental to the competitive
bidding system. Therefore, as contracting officer cannot determine
whether bidder offered conforming article or that part numbers were in-
cluded for purpose of internal control, bid is considered qualified bid and
may not be considered for award 8

Superior product offered

Under solicitation issued pursuant to 10 U.S.C. 2304 (a) (11), inviting
proposals on cost-plus-a-fixed-fee basis for research and development
services to maintain wind tunnel, award on basis of price alone was
justified where both offers received were technically acceptable, as con-
cepts in pars. 3-805.2 and 4-106.5(a) of Armed Services Procurement
Reg. that price alone is not controlling factor relate to situations where
favored offeror is significantly superior in technical ability and resources.
Although award was not illegal because of failure to continue discussions
with all offerors in competitive range when amendment changed “initial
proposal” requirements of solicitation and to request “best and final”
offers, and failure to specify all evaluation factors, such deficiencies
should be avoided in future negotiated procurements 246

Technical deficiencies
Determination by other than contracting agency

In procurement under request for proposals of ground simulator to be
used to support training of navigators where proposal deficiencies were
identified, clarified, Govt. work statement changed, and contractors al-
lowed to determine manner of correction, since minimum requirements
in several critical high cost areas established by oral clarification with
one offeror were not reflected in any formal amendment, possibility that
all offerors were not committed to same minimum requirements has been
dispelled by independent examination made by National Bur. of Stand-
ards of technical proposals, examination conducted by Bureau as U.S.
GAOQ was not equipped to evaluate undertakings represented in technical
proposals submitted 788

Negotiated procurement _

Request for proposals to operate Air Force facility overseas issued
pursuant to authority in 10 U.S.C. 2304(a) (6) to negotiate contracts
for services outside United States that failed to disclose predetermined
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Specifications
Adequacy
Timeliness of bidder’s protest
Low bidder who after bid opening objected to use of brand name
or equal invitation which listed 47 salient characteristics that did not
include technical data for electronic receivers to be purchased, on basis
unlisted data could have been quickly summarized and purchase descrip-
tion prepared that would meet requirements of sec. 1-1.307-2 of Federal
Procurement Regs. for clear and accurate description of technical re-
quirement, should have lodged his complaint before bids were opened.
Invitation for bids clearly stated salient characteristics and other criteria
on which ‘bids were to be evaluated, and bidder having participated in
brand name or equal procurement to point of bid opening is deemed to
have acquiesced in evaluation criteria set out in invitation._.___.____
Amendments
Basis for requirement
Although multiple awards to four offerors responding to solicitation
issued under national emergency authority in 10 U.8.C. 2304(a) (16),
three operating Govt-owned contractor-operated facilities, for purpose
of satisfying current needs and retaining suppliers for accelerated future
demands, did not result in lowest individual offeror receiving award for
maximum quantity, multiple awards produced lowest overall cost to
Govt. and will not be disturbed, even though request for proposals (RFP)
stated that it was expected one offeror would not be successful whereas
awards were made to all offerors. Moreover, there was no quantity
increase to require formal amendment to RFP, evaluation of proposals
from offerors operating Govt. facilities was in accord with Bur. of
Budget Cir. No. A-76, and failure to award all contracts simultaneously
was justified, as was evaluation transportation factor used— oo —__
Furnishing requirement
Requirement in par. 2-208(a) of Armed Services Procurement Reg.
(ASPR) that amendments to invitations for bids must be sent to everyone
to whom invitations had been furnished has reference to amendments
issued under competitive system prior to opening of bids; and, therefore,
amendment issued after closing date for receipt of technical proposals
to only two concerns out of 37 potential suppliers solicited under first
step of two-step procurement who had responded to Request for Tech-
nical Proposals (RFTP) was proper and in accord with ASPR 3-805.1
(e), relative to changes occurring in requirements during negotiations.
In fact, if firms who had not responded to RFI'P had been furnished
copies of amendment and responded, provisions of ‘‘Late Proposals and
Modifications” clause would be for application
Brand name or equal. (See Contracts, specifications, restrictive, par-
ticular name)
Changes, revisions, etc.
Davis-Bacon Act provisions
Davis-Bacon Act provisions and wage determinations in invitation
for bids that were to apply only to some of worldwide performance sites
at which radomes are to be reconditioned and maintained under require-
ments contract, which were deleted by amendment upon issuance of Presi-
dential Proclamation 4031, need not be reinstated because suspension of
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minimum resource levels was defective and contributed to rejection of
all but highest priced offer as technically unacceptable on basis that
sufficient resources to- perform were not demonstrated, and although
contract awarded was contrary to “competitive negotiation” require-
ments of 10 U.8.C. 2304 (g), because of essentiality of procurement, it will
not be disturbed. However, although offeror’s judgment of resources
needed to perform is major factor in determining capacity to perform
and may be considered in determining competitive range, agency must
also meet its obligation by disclosing minimum needs to insure maximum
competition 670
Defective
Cancellation of invitation
Invitation for bids that states required man-year level of effort to
perform engineering services for systems and program definition of com-
bat systems maintenance training facility at erroneously fixed rather
than estimated level, fails to show Govt.’s minimum needs and, therefore,
successful contractor would be unable to produce results required in view
of correlation between level of effort and ultimate work product. Failure
to accurately refiect man-year level of effort required conistitutes com-
pelling reason for canceling invitation contemplated by par. 2—404.1(a)
of Armed Services Procurement Reg. and for readvertisement of pro-
curement. However, cancellation emphasizes need for effective admin-
istrative definition 'and expression of Govt.’s requirements during pro-
curement planning process. 50
Descriptive data
Voluntary submission
Nonconformance to specifications
Determination to open late bid received on one of two technical pro-
posals submitted under first step of two-step procurement and found
acceptable, even though equipment offered did not meet all details of
specifications, was proper since delay in delivery of bid received more
than 24 hours before bid opening was due to Govt. mishandling. Al-
though bid was accompanied by covering letter and unsolicited descrip-
tive literature at variance with specifications, it is nevertheless respon-
sive bid ; for it is inconceivable that low bidder, who had qualified under
first step, would disqualify itself in second step and, therefore, deviating
material is viewed as attempt to identify which of two accepted first-step
proposals was being priced in second step. 337
Deviations
Informal v. substantive
Bid prices incident to aggregate award
Failure to submit price for one of four military installations at which
delivery is to be made of coveralls solicited under invitation that re-
quested individual prices on quantities specified for each installation is
not clerical oversight that may be waived as minor irregularity pur-
wuant to par. 2-405 of Armed Services Procurement Reg., and omitted
price may not be inserted on basis single price quoted for other three in-
stallations applies to entire quantity solicited because bidder had




966 INDEX DIGEST

CONTRACTS—Continued Page
Specifications—Continued
Deviations—Continued
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Bid prices incidents to aggregate award——Continued
checked block captioned “1009, of all quantities to be awarded or none”
in bid form, nor may nonresponsive bid be considered for partial award.
Ag award of whole contract is in best interests of Govt., it may be made
to responsive and responsible bidder offering low aggregate bid whose
per unit net price for entire procurement is reasonable although slightly
higher than that of nonresponsive bidder 852
Block bidding
Quantity Limitation Prohibition Clause intended to prevent block
bidding that was included in invitation for bids to manufacture flight
jackets for delivery at several destinations which provided each bidder
may submit one quantity only at one price for each item bid, and may
stipulate maximum/minimum quantity acceptable for each item or over-
all procurement caused no ambiguity in invitation, and offer bidding on
first 7,470 for each destination and then including this same quantity
with additional 1,000 for next increment of 8,470 each and so on until
each additional 1,000 added thereon reached total procurement quantity
of 16,470 each, offered more than one price for quantity and violation of
clause may not be waived under par. 2-405 of Armed Services Procure-
ment Reg. as informality - - 48
Interest on past due invoices
Rejection of bid under solicitation issued for Federal Supply Sched-
ule contract to furnish wood office furniture because of inclusion of quali-
fying provision “1149, interest per month on past due invoices,” which
contracting officer refused to delete, was proper under sec. 1-2.404-2(b)
(5) of Federal Procurement Regs. Regulation provides for rejection of
bid if bidder imposes conditions which would modify requirements of
invitation, or limit his liability or rights of Govt. to his advantage, and
although objectonable conditions may be deleted if they do not go to sub-
stance of bid—that is, that they only have trivial or negligible effect on
price, quantity, quality, or delivery—condition imposed affected price and
could not be deleted. Furthermore, contracting officer is without au-
thority to obligate Govt. to pay interest on unpaid invoices. 5 Comp. Gen.
649, modified i 733
Technical proposals under two-step procurement
Minor revision of unpriced technical proposal, first-step of two-step
procurement or retrieval system that had initially been found unaccept-
able was not prejudicial to other bidders for Govt. under procedure con-
templated by par. 2-508.1 is free to discuss submitted proposal with
offeror if clarification or additional information will bring proposal to
acceptable status since two-step procedure extends benefits of advertis-
ing to procurements previously negotiated, and while second-step of
procedure is conducted in accordance with formal advertising, first-step
contemplates maximizing competition. Thérefore, low bidder originally
incorrectly placed in unacceptable category, having submitted acceptable
technical proposal and confirmed extremely low price bid may properly
be awarded contract 866
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Failure to furnish something required

Addenda acknowledgment
Legal relationship of parties altered

Amendment to invitation issued to implement Defense Procurement
Cir. No. 74 entitled “Subcontractor Cost or Pricing Data and Audit Re-
quirements,” that recognized exemfptions equivalent to those provided in
so-called Truth in Negotiations Act, is material amendment, whether or
not impact on price is demonstrable, or legal obligations imposed are
new or being clarified, and failure to acknowledge amendment may not
be waived as minor informality under ASPR 2-405, even though amend-
ment was not received. Amendment altered legal relationship of parties,
even though not necessarily varying actual work to be performed, by
making submission of cost or pricing data, 'and price contractor’s respon-
sibility for defective wsubcontractor data mandatory instead of
discretionary

Negotiated procurement

Acknowledgment of substantive amendment received after closing time
for receipt of proposals under negotiated invitation for-proposals issued
pursuant to public exigency authority in 10 U.S.C. 2304(a) (2), and
which provides for award on basis of initial proposals, may be accepted
and proposal considered in view of fact negotiation procedures are more
flexible than those used for advertised procurements. However, as late
acceptance of addendum involves actions that constitute discussion
within meaning of 10 U.S.C. 2304 (g) and par. 3-805.1(a) of Armed Serv-
ices Procurement Reg., negotiations must be conducted with all offerors
within competitive range to obtain “best and final” offers, for notwith-
standing urgency of procurement, award may no longer be made on
basis of initial proposals received

Blanket offer to conform to specifications

‘Where technical data necessary for drafting of purchase description
for electronic receivers was lacking, use of brand name or equal specifica-
tion, listing 47 salient characteristics that had to be met by any “equal”’
product offered was not improper, nor did evaluation of equal product
on basis of whether long list of features was met operate to make salient
characteristics complete purchiase description prescribed by sec. 1-1.307-2
of the Federal Procurement Regs. in absence of clear and accurabe de-
scription of technical requirements. Therefore, invitation for bids not
constituting satisfactory purchase description, low bid that complied
with only six of stated 47 characteristics and contained statement that
specifications would be met was properly rejected

Data contained in literature that was not prepared to quote back
salient features of brand name model but was published to disseminate
information to public does not constitute sufficient descriptive literature
for purpose of determining whether product equals brand name. Further-
more, offer to conform does not satisfy descriptive literature requirement
of brand name or equal clause for detailed information, and submission
of data after bid opening may not be considered under fundamental prin-
ciple of competitive bidding system that responsiveness of bid must be
determined from bid without reference to extraneous aids or explanation
submitted after bid opening, in fairness to those bidders whose offers
strictly complied with all solicitation requirements

452-993 O - 72 - 11
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Information
Omission of addresses of subcontractors listed by prime contractor in
bid submission is minor informality that may be waived under sec.
1-2.405 of Federal Procurement Regs. when contracting agency can inde-
pendently determine omitted addresses from readily available informa-
tion—contractor register, telephone directories, agency records—as well
as from personal knowledge. Since incompleteness of bid did not result
in ambiguity that requires clarification by bidder, no possibility of bid
shopping exists, nor is bid nonresponsive on basis bidder was given “two
bites at the apple.” Extent to which contracting agency will extend its
search for similarly named firms is discretionary matter ; and if discre-
tion is abused, protest could be filed with U.8. GAO 295
Minority manpower utilization
When invitaition for bids to rehabilitate and remodel apartment build-
ings requires bidders to complete appendix to invitation which is intended
to implement Washington Plan that provides equal employment oppor-
tunity on Federal construction projects exceeding $500,000, and which
was issued pursuant to E.OQ. No. 11246, mere signing of appendix without
submitting required specific percentage goals for minority manpower
utilization renders low bid nonresponsive as completion of appendix
is condition precedent to bid acceptance. Therefore, failure to furnish
minority manpower goals is not minor informality that may be corrected
or waived under sec. 1-2.405 of Federal Procurement Regs. and deficient
bid is not eligible for award — 844
Federal specifications
Deviation justification
Award of contract for road grader to second low bidder offering qual-
ified product grader with superior engine which was not listed on appli-
cable Qualified Products List as required by appropriate Federal specifi-
cation, and was modified by contracting agency, on basis superior engine
that exceeded minimum needs of Govt. was essential for area in which
it was to be used, violated sec. 1-1.1101 of Federal Procurement Regs.
Although award should not have been made to nonresponsive bidder
gince delivery and payment have been made, corrective action is pre-
cluded. Notwithstanding sec. 1-1.305.1 requires use of Federal specifica-
tions, exceptions are permitted, and since Qualified Products List item
is inadequate for road grader needed, agency may deviate from Federal
specifications by complying with conditions in sec. 1-1.305-3 . ___ 691
Minimum needs requirement
Administrative determination
Request for proposals to operate Air Force facility overseas issued
pursuant to authority in 10 U.8.C. 2304 (a) (6) to negotiate contracts for
services outside United States that failed to disclose predetermined mini-
mum resource levels was defective and contributed to rejection of all but
highest priced offer as technically unacceptable on basis that sufficient re-
sources to perform were not demonstrated, and although contract
awarded was contrary to “competitive negotiation” requirements of 10
U.8.C. 2304(g), because of essentiality of procurement, it will not be
disturbed. However, although offeror’s judgment of resources needed to
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perform is major factor in determining capacity to perform and may
be considered in determining competitive range, agency must also meet
its obligation by disclosing minimum needs to insure maximum com-
petition 670
Bid, ete., deficiencies
Clarification
In procurement under request for proposals of ground simulator to be
used to support training of navigators where proposal deficiencies were
identified, clarified, Govt. work statement changed, and contractors
allowed to determine manner of correction, since minimum require-
ments in several critical high cost areas established by oral clarification
with one offeror were not reflected in any formal amendment, possibility
that all offerors were not committed o same minimum requirements has
been dispelled by independent examination made by National Bur. of
Standards of technical proposals, examination conducted by Bureau as
U.8. GAO was not equipped to evaluate undertakings represented in
technical proposals submitted 788
Cancellation and reinstatement of invitation
Invitation for bids that states required man-year level of effort to per-
form engineering services for systems and program definition of combat
systems maintenance training facility at erroneously fixed rather than
estimated level, fails to show Govt.’s minimum needs and, therefore, sue-
cessful contractor would be unable to produce results required in view of
correlation between level of effort and ultimate work product. Failure to
accurately reflect man-year level of effort required constitutes compelling
reason for canceling invitation contemplated by par. 2-404.1(a) of
Armed Services Procurement Reg. and for readvertisement of procure-
ment, However, cancellation emphasizes need for effective administra-
tive definition and expression of Govt.’s requirements during procurement
planning process 50
Qualified products
Effect of specification revision
Administrative determination that change in weight of webbing for
parachutes to be procured from Qualified Products List (QPL) did not
invalidate existing test data or require requalification of manufacturers
already on QPL was proper where modification was not cause of reject-
ing sample parachutes submitted for qualification under invitation
canceled and reissued ; and fact that cause for failure of parachute sam-
ples to pass drop test cannot be determined does not impose duty on
Govt. to pinpoint failure where unreasonable expenditure of time and
money would be involved, nor may conditional gqualification be approved
on basis contractor is not relieved from complying with drawings and
specifications 500
Production line certification propriety
Proposed “NASA Microelectronics Reliability Program” that would
establish Qualified Products List for microcircuits and require produc-
tion line certification of manufacturers prior to procurement although
restrictive of competition is considered acceptable on basis of agency
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need since testing of microcircuits to determine extremely high level
of quality and reliability assurance demanded by space program is either
impossible or impractical and criticality of product justifies pre-
qualification procedures. Therefore, restriction on competition resulting
from program is not unreasonable or invalid restriction in conflict with
10 U.S8.C. 2804(g). and 10 U.S.C. 2305 (a) and (b). However, as line
certification is departure from normal procedures, right is reserved
to give matter further consideration
Requirement
Waiver
Award of contract for road grader to second low bidder offering quali-
fied product grader with superior engine which was not listed on
applicable Quatified Products List as required by appropriate Federal
specification, and was modified by contracting agency, on basis superior
engine that exceeded minimum needs of Govt. was essential for area in
which it was to be used, violated sec. 1-1.1101 of Federal Procurement
Regs. Although award should not have been made to nonresponsive bidder
since delivery and payment have been made, corrective action is pre-
cluded. Notwithstanding sec. 1-1.305.1 requires use of Federal specifica-
tions, exceptions are permitted, and since Qualified Products List item is
inadequate for road grader needed, agency may deviate from Federal
gpecifications by complying with conditions in sec. 1-1.305-8 -~
Restrictive
Bidders qualifications
Invitation for installation of heavy equipment replacements that
omitted Davis-Bacon Act on basis procurement did not contemplate con-
struction, alteration, or repair of public building, and incorporated provi-
sions of Walsh-Healey Act, which requires contractor to be manufacturer
of or regular dealer in equipment to be supplied, and provision for bidders
to attest to their experience and competency should be canceled and re-
issued by contracting agency under guidelines in sec. 1-12.402-2 of
Federal Procurement Regs. for determining whether substantial amounts
of construction, alteration, or repair work would be involved, also tak-
ing into consideration fact that no bidder qualified as manufacturer or
dealer to be eligible for award, and that solicitation in requiring experi-
ence and competency attestation was unduly restrictive of competition._-
Particular make
Description availability
Since “Brand Name or Equal” clause permits purchasing activity to
consider other information reasonably available to it in determining
whether “or equal” product is equal to brand name item, and nothing in
clause precludes bidder from making deseriptive data in existence prior
to bid opening—such as published catalog—available to procuring
activity after bid opening—use of preexisting data to secure details of
product offered by bidder obliged to furnish model indicated in his bid
does not create objectionable situation where bidder could make non-
responsive bid responsive after bid opening, However, procuring agency

Page
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has no obligation to go to bidder after bid opening, or to make any
unreasonable effort to obtain descriptive data. Contrary dictum in
B-158601, May 2, 1966, and other similar cases, isnotrule____________ 187
Data contained in literature that was not prepared to quote back
salient features of brand name model but was published to disseminate
information to public does not constitute sufficient descriptive literature
for purpose of determining whether product equals brand name. Fur-
thermore, offer to conform does not satisfy descriptive literature re-
quirement of brand name or equal clause for detailed information, and
submission of data after bid opening may not be considered under funda-
mental principle of competitive bidding system that responsiveness of
bid must be determined from bid without reference to extraneous aids
or explanation submitted after bid opening, in fairness to those bidders
whose offers strietly complied with all solicitation requirements___—._..— 193
Design v». performance criteria
‘When purpose of first article provision in brand name or equal invita-
tion is to assure that product offered will perform in accordance with
salient characteristics stated and not to raveal defects which could be
corrected by conveying general design information as to how conforming
product could be constructed, whether bidder proposes to manufacture
a model which would attain performance characteristics of brand name
product is for determination by evaluating information submitted with
an offer in accordance with brand name or equal clause and not for deter-
mination during first article testing 193
“Or equal” not solicited
Solicitation of proposals on brand name basis without ‘or egual” provi-
sion in accordance with par. 1-1206.1(b) of Armed Services Procure-
ment Reg. under negotiation authority contained in 10 U.8.0. 2304(a) (7),
and pursuant to ‘“Determination and Findings” that sole source procure-
ment of sterilizers to be purchased is justified, is restrictive of competi-
tion unless no other item will meet Govt.’s minimum requirements or no
other but sole source manufacturer can produce acceptable sterilizer.
Therefore, as there is nothing particularly unique about design or manu-
facture of brand name sterilizer, fact that it has proven satisfactory
in use does not justify sole source procurement. Although justification
for procurement is final determination, sole source solicitation stated in
request for proposals should be eliminated 209
Salient characteristics
Low bidder who after bid opening objected to use of brand mame or
equal invitation which listed 47 salient characteristics that did not in-
clude technical data for electronic receivers to be purchased, on basis
unlisted data could have been quickly summarized and purchase descrip-
tion prepared that would meet requirements of sec. 1-1.307-2 of Federal
Procurement Regs. for clear and accurate description of techmical re-
quirements, should have lodged his complaint before bids were opened.
Invitation for bids clearly stated salient characteristics and other
criteria on which bids were to be evaluated, and bidder having partici-
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pated in brand name or equal procurement to point of bid opening is
deemed to have acquiesced in evaluation criteria set out in invitation___
Use limited to unavailability of adequate specifications
Where technical data necessary for drafting of purchase description
for electronic receivers was lacking, use of brand name or equal specifi-
cation, listing 47 salient characteristics that had to be met by any “equal”
product offered was not improper, nor did evaluation of equal product on
basis of whether long list of features was met operate to make salient
characteristics complete purchase description presceribed by sec.
1-1.307-2 of the Federal Procurement Regs. in absence of clear and ac-
curate description of technical requirements, Therefore, invitation for
bids not constituting satisfactory purchase description, low bid that
complied with only six of stated 47 characteristics and contained state-
ment that specifications would be met was properly rejected .- ...
Samples
Preproduction sample requirement
Brand name or equal items
‘When purpose of first article provision in brand name or equal invita-
tion is to assure that product offered will perform in accordance with
salient characteristics stated and not to reveal defects which could be
corrected by conveying general design information as to how conforming
product could be constructed, whether bidder proposes to manufacture a
model which would attain performance characteristics of brand name
product is for determination by evaluating information submitted with
an offer in accordance with brand name or equal clause and not for
determination during first -article testing
Unavailability
Brand name or equal. (See Contracts, specifications, restrictive,
particular make)
Status
Federal grants-in-aid
Amounts due or to become due under grants of Federal funds to medi-
cal college for construction and restoration of facilities authorized by
Public Health Service Act, as amended, may be assigned to bank pur-
guant to Assignment of Claims Act of 1940, as amended, to enable grantee
to obtain interim financing for purpose of making progress payments to
contractor, as acceptance of grant subject to conditions imposed by
Qovt. created valid contract within meaning of 1940 act, and as assign-
ment is not forbidden under grant. However, in accordance with re-
quirements of act, assignment should cover amount payable under grants
without regard to status of account between college and bank; and,
furthermore, grantee is not foreclosed from financing non-Federal share
of costs with borrowed funds
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Subcontractors
Data pricing, eto.
Requirement
Amendment to invitation issued to implement Defense Procurement
Cir. No. 74 entitled “Subcontractor Cost or Pricing Data and Audit
Requirements,” that recognized exemptions equivalent to those provided
in so-called Truth in Negotiations Act, is material amendment, whether
or not impact on price is demonstrable, or legal obligations imposed are
new or being clarified, and failure to acknowledge amendment may not
be waived as minor informality under ASPR 2-405, even though amend-
ment was not received. Amendment altered legal relationship of parties,
even though not necessarily varying actual work to be performed, by
making submission of cost or pricing data, and prime contractor’s re-
spongibility for defective subcontractor data mandatory instead of
discretionary
Subeontracts
Bid shopping
Definiteness of subcontractor listing requirements
Although to be responsible, bidder must comply with subecontractor
listing requirements of invitation for bids as this information is neces-
sary in order for contracting agency to control bid shopping, it is erro-
neous to require bidders to comply with requirement for specification
classification that is not set out as category in subcontractor listing form
attached to invitation, for if requirement was material, procuring offi-
cials should have indicated in explicit terms sections of specifications
that were subject to bid shopping. Therefore, lowest bidder under invita-
tion to construct Federal Building and Post Office who complied with
subcontractor listing requirements for all categories indicated is respon-
sive bidder even though all subcontractor addresses were not furnished
and one name was misspelled as this is information obtainable without
further bidder contact .
Listing of subcontractors
Omission of addresses of subcontractors listed by prime contractor in
bid submission is minor informality that may be waived under sec.
1-2.405 of Federal Procurement Regs. when contracting agency can inde-
pendently determine omitted addresses from readily available informa-
tion—contractor register, telephone directories, agency records—as well
as from personal knowledge. Since incompleteness of bid did not result in
ambiguity that requires clarification by bidder, no possibility of bid
shopping exists, nor is bid nonresponsive on bagsis bidder was given “two
bites at the apple.” Extent to which contracting agency will extend its
search for similarly named firms is discretionary matter; and if dis-
cretion is abused, protest could be filed with U.8S, GAOo e _____
Types
Cost-plus-incentive-fee contract
In negotifation under 10 U.S.C. 2304(a) (11) of cost-plus-incentive-fee
research and development contract for radar sets where contracting
agency left choice of one of three power tubes to be used to offerors,
selection of other than low offeror on basis of change in tube preferred
and acceptance of price reduction, although selected offeror was not “suc-
cessful offeror” contemplated by par. 3-506(b) of ASPR, and business
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Cost-plus-incentive-fee contract—Continued
clearance required by ASPR 1403 had not been satisfied, without giving
all offerors within competitive range opportunity to compete on basis
of its preference was inconsistent with concept of competitive negotia-
tion, as time for negotiating price and technical aspects is during source
selectlon competitive phase of negotiating process and, therefore, nego-
tiations should be reopened to afford all offerors opportunity to revise
their technical and price proposals 739
Unprofitable

Relief

Request for relief under see. 17 of Armed Services Procurement Reg.
authorizing extraordinary contractual actions to facilitate national de-
fense made after contract completion and final payment on basis bid
underpricing was due to unforeseen production difficulties and mislead-
ing vendor quotes is for denial where occurence of mistake *‘so obvious
it was or should have been apparent” is not demonstrated, and record
establishes price bid was adequately verified and was intended, and only
subsequent events resulted in unprofitable contract. Even assuming
existence of bona fide mistake, fact that price bid greatly exceeded
Govt.’s estimate intended as funding allocation, or that prior procure-
ments for lesser quantities were priced much higher than group of bids
in price range of successful bid did not place contracting officer on
actual or constructive notice of error. 39
Voidable

Void distinguished

Although first preference labor surplus certificate of eligibiilty fur-
nished by small business concern was invalid as bidder had mo plant
in labor surplus area at time certificate was issued, plant being acquired
month after award of set-aside portion of procurement for detecting sets
to concern on basis of labor surplus preference, award need not be can-
celed as it is voidable at Govt.’s option rather than void ab initio, since
it was made in good faith as contracting officer was required to accept
certificate in absence of pre-award protest or evidence of error on face
of certificate, which prospectively located plant in surplus labor area,
and also contracting officer properly waived omission of plant’'s address
in surplus labor area as minor deviation 659
“Washington Plan”

Labor stipulations. (See Contracts, labor stipulations, nondiscrimina-

tion, “affirmative action programs’’)
COURTS

Costs

Government liability

Indigent persons
Appropriation chargeable

Psychiatric examination of criminal defendant to determine hig men-
tal competency to understand proceedings against him or assist in his
own defense authorized by subsec. (e) of Criminal Justice Act of 1964,
18 U.8.C. 3006 A.(e), providing for investigative, expert, or other services
necessary to adequate defense to 18 U.S.0. 4244, and subpoena of wit-
nesses at no cost to defendant anthorized under Rule 17(b) of Federal
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Rules of Criminal Procedure when defendant is financially unable to
pay fees of witness whose presence is mecessary to adequate defense
are distinet services for payment purposes. Services pursuant to 1964
act are payable by Administrative Office of U.S. Courts and those ren-
dered in accordance with Rule 17 (b) are payable by Dept. of Justice__. 128
Cost of psychiatric examination of indigent criminal defendant for
purpose of establishing insanity at time offense is committed is payable
from funds appropriated for implementation of Criminal Justice Act
of 1964 by Administrative Office of U.8. Courts, and cost of examina-
tion to determine defendant’s mental competency to stand trial for
purposes of 18 U.8.0. 4244 is expense to be borne by Dept. of Justice
in accordance with guidelines issued by Judicial Conference of U.S. in
recognition of distinction between two purposes served by psychiatric
examination. Where examination serves dual purpose, cost to determine
competency to stand trial should be borne by Justice and additional
expense to determine insanity at time of offense to Criminal Justice
Act appropriation 128
Court of Claims
Decisions
Acceptance
Application limited
Conclusion that exemption provision in Dual Compensation Act (5
U.8.0. 5532(¢) ) to requirement that retired pay of Regular officer must
be reduced when employed as civilian by Federal Govt. (5 U.8.C
5532(b)) applies only if retirement was direct regult of armed conflict,
or was caused by instrumentality of war in wartime, is justified on basis
of legislative history of provision and its longstanding administrative
interpretation; and, therefore, Mross v. United States, 186 Ct. Cl. 165,
holding that disability—perforated eardrum—that was war-incurred
but was not disabling and did not constitute significant factor in officer’s
retirement met requirements of exception to dual compensation restric-
tion will not be followed as case is based on particular facts involved-.. 480
Criminal Justice Act of 1964
Attorney fees
Appropriation chargeable .
Accounting procedure employed by Administrative Office of U.8.
Courts with respect to paying court-appointed attorneys under provi-
mions of Oriminal Justice Act of 1964 from appropriation current at time
of appointment regardless of date voucher, subject to court review, is
submitted, may not be revised to make payment from appropriation cur-
rent at time voucher is approved in order to eliminate holding obligated
appropriation account open beyond close of normal fiseal year. Con-
tractual obligation for payment of attorney occurs at time he is ap-
pointed, even though exact amount of obligation remains to be deter-
mined ; and pursuant to secs, 3782 and 8679, R. 8., and 41 U.8.0. 11, 31
id. 665(a), id. T12a, fee payable is chargeable to appropriation for fiseal
wear in which obligation was incurred o890
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Expense limitation

Where expert services authorized by subsec. (e) of Criminal Justice
Act of 1964 are requested by indigent defendant’s counsel, and expenses
incurred exceed $300 maximum allowable under act, Dept. of Justice is
not obligated under Rule 17(b) of Federal Rules of Criminal Procedure
to pay all or part of expenses. Proper approach to limitation imposed by
act is not to disregard limitation but to amend subsec. (e) of 1964
act 128

Psychiatric examination

Fee payable to psychiatrist appointed on indigent defendant’s mo-
tion to conduct mental examination for testifying at trial is payable by
Administrative Office of U.8. Courts from appropriations made to im-
plement Criminal Justice Act of 1964, as psychiatrist testified as expert
witness and not as lay witness whose fees are prescribed by Rule 17(b)
of Federal Rules of Criminal Procedure. Purpose of 1964 act is to assure
adequate representation in Federal courts of accused persons with in-
sufficient means, and end product of adequate defense iy not infrequently
representation at trial, and that is so for consulted expert as well as for
counsel : 128
Decisions

Mross v. United States, 188 Ct. Cl. 1685. (See Compensation, double,

exemptions, Dual Compensation Act, disability “as a direct result of
armed conflict,” etc.)
District of Columbia
Court of General Sessions
Transcripts

Cost of transcript in civil matter for indigent litigant at Govt. expense
ordered by Dist. of Columbia Court of General Sessions in connection
with appeal may not be paid by Federal Govt. on basis U.8. Court of
Appeals for Dist. of Columbia Circuit held in Lee v. Habib that U.S.
must pay for transcripts that are needed to resolve substantive question
when indigent litigant is allowed to appeal in forma peuperis to Appeals
Court. Lee case holding that 11 D.C. Code 935 makes 28 U.8.C. 768(f)
applicable to Court of General Sessions does not enlarge authority to
furnish transcripts at Federal expense to include civil litigation of
private parties, as both Lee case and cited 7ate case involved criminal
actions brought by U.S. in U.S. Branch of Court of General Sessions,
whereas in civil cases Court functions as local or municipal court..—--- 206
Probational proceedings

Psychiatric examinations

Where probationer charged with violation. of probation conditions
moves for psychiatric examination, examination fee is payable by Dept.
of Justice when psychiatric services involve 18 U.8.C. 4244 proceeding to
determine defendant’s mental competency for purpose of continuing
hearing for revocation of probation 128

Right to legal representation }

In view of Mempa v. Rhay, 389 U.S. 128 (1967), involving right to
counsel in probation revocation coupled with deferred sentencing pro-
ceeding, 45 Comp. Gen. 780 (19668) need no longer be considered control-
ling in connection with proceedings involving deferred sentencing,
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whether or not such proceedings are coupled with revocation of proba-
tion, but decision remains in effect insofar as simple revocation of
probation proceedings are concerned. Whether cost of psychiatric exam-
ination is for payment under Criminal Justice Act or under 18 U.8.C.
4244, depends on purpose of examination; that is, whether it is intended
to establish insanity of defendant at time of offense or serves as tool
for his defense 128
CREDIT UNIONS
Federal. (See Federal Credit Unions)
DAMAGES
Property
Public. (See Property, public, damage, loss, etc.)
DEBT COLLECTIONS
Waiver
Civilian employees
Compensation overpayments
Aliens
Authority in 5 U.8.C. 5584 to waive erroneous payments of compensa-
tion made to employees of executive agencies is applicable to non-U.S.
citizens employed by U.S. in foreign areas, as term “employee” as used
in sec. 5584 means employee as defined in § U.8.C. 2105; that is, individ-
ual appointed in “civil gservice,”” which constitutes all appointive positions
in executive, judicial, and legislative branches of Govt., except positions
in uniformed services (5 U.S.C. 2101(1) ). Therefore, Philippine citizen,
properly appointed to position in executive branch to perform Federal
function supervised by Federal employee, is employee under 5 U.S.C.
5584 and entitled to waiver of erroneous compensation payments without
regard to fact employment is under labor agreement with Philippine
Govt 329
Severance pay
Erroneous payments of severance pay made under 5§ U.S.C. 5595 to
retired members of uniformed services, who employed as civilians by U.S.
were reduced in force, may be waived under provisions of act of Oct. 21,
1968, Pub. L. 90-616 46
DEFENSE DEPARTMENT
Teachers employed in areas overseas
Leaves of absence
‘When teachers in Dept. of Defense Overseas Dependents’ Schools are
absent from duty without authorization, pay deduction for scheduled
workdays only would be in accord with Pub. L. 86-91, as amended, 20
U.8.C. 901-907, enacted to eliminate many difficulties resulting from
application of ecivil service laws and regulations to overseas teachers
whose conditions of employment are significantly different from those
of full-time clvil service employees. Therefore, Secretary of Defense
having broad authority under sec. 4 of act (20 U.S.C. 902) to regulate
entitlement of teachers to compensation and payment of such compensa-
tion, current regulations may be amended to eliminate requirement for
deduction of salary for all days from time teacher is absent without
proper authorization until return to duty 101
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Administrative determinations. (See Administrative Determinations)
Arbitration. (See Arbitration)

Management

General Accounting Office recommendation compliance

‘When decision of Comptroller General contains instructions for cor-
rective action in regard to departmental policy, Secretary concerned is
required under sec. 236 of Legislative Reorganization Act of 1970, 84 Stat.
1140, 1171, to submit written statements as to action taken not later
than 60 days after date of decision to Committees of Govt. Operations
of both houses and to Committees on Appropriations in connection with
request for appropriations made more than 60 days after date of decision,
action that Dept. of Interior is required to take incident to recommenda-
tion that Bur. of Sport Fisheries and Wildlife correct its Realty Manual
to reflect proper application of Statute of Limitation in Pub. L. 85-433
regarding submission of expenses incurred in moving from lands ac-
quired by U.8 822
Status

Howard University

Employee who by reason of transfer from Freedmen’s Hospital to
Jurisdiction of Howard University under Pub. L. 87-262 is entitled to
credit for retirement purposes for continuous employment with Uni-
versity, upon reemployment with Federal or District of Columbia Govt.
may not have service creditable for retirement credited as service toward
annual leave accrual provided in 5 U.S.C. 6303(a), as University is not
Govt. instrumentality and, therefore, service with University is not con-
sidered Federal civilian service. Since former Freedmen’s Hospital em-
ployees received lump-sum leave payment upon transfer to Hospital,
indicating separation, and Pub. L. 87-262 makes no provision for credit-
ing service for leave accrual purposes, continuous service with Howard
may not be considered as not having had break in service_ae_ oo 820

DETAILS

Military personnel

Distinction between detail and assignment

Legislative history of Pub. L. 90-179, which authorized detailing two
officers—a Navy officer (10 U.S.C. 5149(b)) and a Marine officer (10
U.8.C. 5149(c))—as Assistant Judge Advocates General of Navy
entitled to rank and grade of rear admiral (lower half) or brigadier
general while 80 serving, unless entitled to higher rank or grade under
another provision of law, evidencing no intent that captain or officer
of lesser rank receive pay of rear admiral (lower half) or brigadier
general, as appropriate, the two Navy captains not detailed but assigned
as Assistant Judge Advocates General to avoid creating entitlement to
flag rank within meaning of 10 U.S.C. 5149 (b), having been denied grade
of rear admiral (lower half) and its benefits, may not be paid under 37
U.8.C. 202(1) at that grade 22
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Contracts

Personal service contracts

Contracts with District of Columbia Urban Corps, part of D.C. Govt.,
and similar Urban Corps and other organizations, including profit-
making organizations, in other localities may not be entered into by
Federal agencies for purpose of recruiting students and dealing with
educational institutions because type of services contemplated can be
performed more economically and feasibly by their own personnel. Even
if contract arrangement were permitted with D.C. Urban Corps,
“override” payable would constitute reimbursement to D.C. Govt. that
is barred by sec. 601 of Economy Act of 1932 (31 U.S.C. 686) ; moreover,
any payment received would be for deposit into Treasury of U.8. to avoid
augmentation of D.C. appropriation used to fund Corps 553
Courts. (See Courts, District of Columbia) '
Employees

Wage board

Environmental pay differential status

Environmental pay differential for dirty work having been authorized
for Dist. of Columbia wage employees by proper wage fixing authority in
accordance with 5 U.S.C. 5341, and in conformity with commercial prac-
tices, differential may be considered basic pay, whether stated separately
or included in scheduled rates, for purposes of computing wage board
overtime and Sunday rates prescribed in 5 U.S.C. 55644, the Civil Service
Retirement Deductions authorized in 5 U.S.C. 8334, and for determining
annual rate of pay for group life insurance provided in Federal Personnel
Manual, Supp. 870-1, Subch. 83-3a, and differential may be paid to
employees while in leave status 66
Federal City College

Investments

Since Federal City College is land grant college within purview of
“First Morrill Act” as provided by Dist. of Columbia Education Act,
land grant funds available to college are exempted from 47 D.C. Code 135,
which directs investment in U.S. Treasury securities, and Congress in
education act approved investment in accordance with land grant act
in “bonds of the United States or of the States or some other safe bonds.”
“QOther safe bonds” are obligations of various Federal agencles, other
than Treasury securities, that are guaranteed by U.S8., industrial bonds
approved for investment by fiduciaries under Rules of U.S. Dist. Court,
and certificates of deposit in federally insured banks, but not savings
accounts in banks or savings and loan associations. Furthermore, defi-
ciencies from investments may be made up from appropriations, and to
minimize losses, bonds may be sold before maturity. 712
Highways, streets, ete.

Participation in Federal-aid highway programs

Authority in Federal-Aid Highway Act of 1950, 23 U.S.C. 120(g), to
pay 100 percent of cost of highways located within national parks and
monuments under jurisdiction of National Park Service (NPS) does not
permit financing of entire cost attendant to construction of Theodore
Roosevelt Bridge over Potomac River and Little River Crossing as these
areas although within NPS jurisdiction are not part of national park
system for purposes of 28 U.8.C. 120(g), which authorizes Sec. of Trans-
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Participation in Federal-aid highway programs—Continued
portation to construct roads through national parks and monuments and
relates only incidentally to administration and protection of parks and
monuments as contemplated by act of Aug. 8, 1958, as amended. There-
fore, 90-10 Interstate project agreement with Dist. of Columbia may not
be amended, nor may 100 percent participation funds be made available
to construct other bridges over lands mentioned in act of June 4, 1934___
Leases, concessions, rental agreements, ete.

Prior appropriation necessity

Cost of catering services furnished by hotel located in Dist. of
Columbia to conference held pursuant to Govt. Employees Training Act,
8 U.8.C. Ch. 41, and considered proper administrative expense when
necessary to achieve objectives of training program, may be paid, prohi-
bition in 40 U.S.C. 34 regarding procurement of hotel room accommo-
dations in Dist. of Columbia in absence of express appropriation for
rental of space for Govt. use in District having no application, even
though cost of using hotel facilities are included in catering charges,
as cost of space is merely cost item included by hotel in fixing catering
charges and rental of space per se is not involved

DOCUMENTS

Incorporation by reference

Authorization act in appropriation act

Notwithstanding sec. 101 of Emergency Home Finance Act of 1970
authorized appropriation of funds without fiscal year limitation for
purpose of adjusting effective interest charged by Federal home loan
banks on borrowings, Congress having in sec. 509 of Independent Offices
and Department of Housing and Urban Development Appropriation Act,
1971, which provided funds to implement enabling act, restricted avail-
ability of funds appropriated by act to current fiscal year unless other-
wise expressly provided, “no-year” provision in authorization act is not
incorporated in appropriation act so as to meet requirements of 31 U.8.C.
718, and, therefore, funds appropriated for interest adjustment pay-
ments by Federal home loan banks are not available for obligation beyond
June 30, 1971

ECONOMIC OPPORTUNITY PROGRAM

Enrollees

Training

District of Columbia government
Status for leave purposes

Enrollees in a work-training program conducted by District of Colum-
bia government under Title 1, Part B, of Economic Opportunity Act of
1964, who are given appointments as employees of District government
and, therefore, are covered by Annual and Sick Leave Act of 1951, upon
transfer to Federal positions may have unused annual and sick leave
balances accumulated and accrued as District employees transferred to
their Federal positions, and their service with District used to establish
annual-leave-earning categories, for although officers and employees of
District of Columbia government are not Federal employees, they are
specifically included in Annual and Sick Leave provisions of & U.8.C.
@301 et seq

Page

794

610

857
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EDUCATION Pago
Qolleges, schools, ete. (See Colleges, schools, eto.)
Scholarships
Reserve Officers’ Training Corps program. (See Military Personnel,
Reserve Officers’ Training Corps, scholarship benefits)
Teachers overseas
Defense Department teachers. (See Defense Department, teachers em-
ployed in areas overseas)
EQUAL EMPLOYMENT OPPORTUNITY
Contract provision. (See Contracts, 1abor stipulations, nondiscrimination)
EQUIPMENT -
Automatic Data Processing Systems
Computer service
Evaluation propriety
Point system evaluation of proposals for computer time and services
under which number of points to be awarded for basic costs is to be
determined from offeror’s “pricing out,” or cost for requirements stated
in sample problem included in solicitation that is not considered indica-
tive of cost differences between suppliers for every proposed computer
application contemplated under contract, but, rather, typical of work to
be performed, is proper method of evaluation, notwithstanding amount
of memory or core size was not frozen in sample, as factors frozen are
of greater significance as to price than variations in core size of sample_. 222
Under request for proposals for Fleet Computer Programming Serv-
ices, which was modified to remove as evaluation factor cost of failing to
award contract to current contractor and possible organizational conflict
of interest because one of offerors was performing as subcontractor on
program to be analyzed by new contractor, and to revise the program’s
manhours, continuation of negotiations during which prices were dis-
closed does not constitute prohibited auction technique as no competitive
advantage resulted to any offeror and technique per se is not inherently
illegal. Substantial changes in requirements and in computer industry
Justified amendments to solicitation issued pursuant to par. 3-805.1(e)
of Armed Services Procurement Reg. and continuation of negotiations,
therefore, last prices submitted may be opened and considered-———————_.. 619
ESTOPPEL :
Against Government
Rule
Approval by contracting agency of press proof of artwork for plastic
litter bags submitted by contractor in accordance with specification re-
quirements, notwithstanding word “Boundary”’ was misspelled as
“Boundry,” estops agency from denying payment to contractor on basis
bags were defective within contemplation of par. 5(d) of Standard Form
32; and, therefore, Govt.’s acceptance was not conclusive, since inspec-
tion and approval of press proofs of artwork was separate from inspec-
tion and acceptance intended under par. 5(d) concerned with latent
defect that cannot be discovered by inspection. Whether or not offer of
contractor to furnish labels with word “Boundary” correctly spelled for
attachment to bags is accepted does not affect agency’s obligation for
contract price 534
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EVIDENCE Page

Sufficiency

Burden of proof

Milk indemnity payments authorized by Pub. L. 90-484 to be made to
dairy farmers who are directed to remove milk from commercial markets
because milk contained residues of chemicals registered and approved
for use by Federal Govt., may not be allowed pursuant to Pub. L. 91-127
when milk is removed as result of farmer’s willful failure to follow
procedure prescribed by Govt. Where dairy farmer predicates milk in-
demnity claim on compliance with procedures for use of DDT pesti-
cides on cotton fields sprayed from airplanes, it is not sufficient that it
cannot be proved farmer was at fault; but rather to receive indemnity
payments for contaminated milk, burden is on farmer to establish that
he was not at fault 305

FAMILY ALLOWANCES

Separation

Type 2

Ship duty
Ashore effect

Navy members who travel during 48 hours of liberty, 72 hours if
holiday is involved, from place of ship overhaul to home port of ship to
visit dependents and return at Govt. expense pursuant to Pub. L. 91-210,
do not forfeit entitlement to $30 per month Family Separation Allow-
ance, type II, authorized in 37 U.8.C. 427 (b) for members separated from
their dependents while on board ship for continuous period of more than
30 days. The legislative history of Pub. L 91-210, enacted as beneficial
legislation to permit members to travel at Govt. expense from place of
vessel overhaul to home port to visit dependents, evidences no intent to
deprive member of other benefits by reason of short visit with dependents
on usual type of Navy liberty 334

FEDERAL CREDIT UNIONS

Property lost or damaged

Disposition of moneys received in settlement

Moneys received from carriers by National Credit Union Administra-
tion (NCUA) in settlement for goods lost or damaged in transit that
were shipped in connection with operations of Administration should be
deposited for credit to account of Administration and not general fund
of Treasury since miscellaneous receipts rule (31 U.S.C. 484) is not for
application, as operating funds of NCUA are not provided by annual
appropriations but by fees and assessments upon credit unions pursuant
to 12 U.8.C. 1755, which provides for deposit of collections from credit
unions with Treasurer of U.S8. for credit to account of Administration-__ 545

FEES

Meetings. (See Meetings, attendance, ete., fees)
Witnesses

Payment

Appropriation chargeable

Psychiatric examination of criminal defendant to determine his men-
tal competency to understand proceedings against him or assist in his
own defense authorized by subsee. (e) of Criminal Justice Act of 1964,
18 U.8.C. 3006 A (e), providing for investigative, expert, or other serv-
ices necessary to adequate defense to 18 U.S.C. 4244, and subpoena of
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FEES—Continued Page
Witnesses—Continuned
Payment—Continued
Appropriation chargeable—Continued
witnesses at no cost to defendant authorized under Rule 17 (b) of Federal
Rules of Criminal Procedure when defendant is financially unable to pay
fees of witness whose presence is necessary to adequate defense are
distinct services for payment purposes. Services pursuant to 1964 act are
payable by Administrative Office of U.S. Courts and those rendered in
accordance with Rule 17(b) are payable by Dept. of Justice___.________ 128
Fee payable to psychiatrist appointed on indigent defendant’s motion
to conduct mental examination for testifying at trial is payable by Ad-
ministrative Office of U.8. Courts from appropriations made to imple-
ment Criminal Justice Act of 1964, as psychiatrist testified as expert
witness and not as lay witness whose fees are preseribed by Rule 17 (b)
of Federal Rules of Criminal Procedure. Purpose of 1964 act is to assure
adequate representation in Federal courts of accused persons with in-
sufficient means, and end product of adequate defense is not infrequently
representation at trial, and that is so for consulted expert as well as for
counsel 128
FREEDMEN'S HOSPITAL
Transferred to Howard University
Employees
Leave status
Employee who by reason of transfer from Freedmen's Hospital to
jurisdiction of Howard University under Pub. L. 87-262 is entitled to
credit for retirement purposes for continuous employment with Uni-
versity, upon reemployment with Federal or District of Columbia Govt.
may not have service creditable for retirement credited as service to-
ward annual leave accrual provided in 5 U.S.C. 6303(a), as University
is not Govt. instrumentality and, therefore, service with University is
not congidered Federal civilian service. Since former Freedmen’s Hos-
pital employees received lump-sum leave payment upon transfer to
Hospital, indicating separation, and Pub. L. 87-262 makes no provision
for crediting service for leave accrual purposes, continuous service
with Howard may not be considered as not having had break in
service 820
FUNDS
Appropriated. (See Appropriations)
Federal grants, etc., to other than States
Contract status
Amounts due or to become due under grants of Federal funds to medi-
cal college for construction and restoration of facilities authorized by
Public Health Service Act, as amended, may be assigned to bank pur-
suant to Assignment of Claims Act of 1940, as amended, to enable grantee
to obtain interim financing for purpose of making progress payments
to contractor, as acceptance of grant subject to conditions imposed
by Govt. created valid contract within meaning of 1940 act, and as
assignment is not forbidden under grant. However, in accordance with
requirements of act, assignment should cover amount payable under
grants without regard to status of account between college and bank;
and, furthermore, grantee is not foreclosed from financing non-Federal
share of costs with borrowed funds. 470

452-993 O - 72 - 12
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FUNDS—Continued

Federal grants, ete., to other than States—Continued Page

“Federal share”

What constitutes

Limitation in Economie Opportunity Act (42 U.8.C. 2754 (b)) requir-
ing that work-study grant agreements with institutions of higher educa-
tion provide that “Federal share” of compensation of students employed
in College Work-Study Program will not exceed 80 percentum of com-
pensation paid to students, pertaining only to payments from grants
made by Office of Education to institutions and not to payments made
by other Federal agencies where students are employed, employing
agencies may bear larger portion than 20 percent of student earnings
so that grant funds may be spread over greater number of students.
Whether agency should pay social security tax on its contribution to
student’s salary, and if so in what amount, is for determination by
Commissioner of Internal Revenue Service 5563
Miscellaneous receipts. (See Miscellaneous Receipts)
Nonappropriated
Civilian employee activities

Transportation request use

Use of reduced Category Z fares offered by commercial airlines to
U.S. under Govt. Transportation Requests (GTRs) pursuant to tariffs
filed with Civil Aeronautics Board is limited by agreement to trans-
portation payable from public funds for official travel only, and special
fares may not be made available to contractor employees or nonappro-
priated fund agencies in Europe or elsewhere, whether payment is
made from nonappropriated funds, or appropriated funds on reimburs-
able basis. Restrictions on use of GTRs prescribed in GAO Policy and
Procedures Manual for Guidance of Federal Agencies, Title 5, seecs.
2020.10 and -2020.80 maintain integrity of travel appropriation obli-
gations, and GTRs serve to identify that travel performed was on
official business in accord with special arrangements for reduced fares
and, therefore, Army regulations in conflict with purpose of Category
Z fares should be amended 748
Revolving

Funds in the nature of a revolving fund

Special deposit accounts established under 40 U.S.C. 174k(b) and
174j—4, with Treasurer of U.S. by Architect of Capitol as manager of
House and Senate restaurants, constitute permanent indefinite appro-
priations for use similar to revolving fund in view of fact the funds
otherwise would be for deposit as miscellaneous receipts; and funds
do not lose their identity as appropriated funds, because funds appro-
priated for contingent expenses of House and Senate are deposited and
disbursed from accounts. Therefore, since restaurant employees are
paid from funds considered appropriated funds, restrictions in Pub. L.
91-144, against payment of compensation from appropriated funds
to other than U.8. citizens, prohibits employment of aliens by res-
taurants. Overrules B—43917, Aug. 30, 1944, relative to special deposit
accounts; but pursuant to 5 U.8.C, 5533, restaurant employees are now
exempt from dual compensation prohibition 323
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FUNDS—Continued Page
Trust

Financing building construction for Government use

Assignment of moneys to become due from U.S. under lease agreement
may be made to Public Employees’ Retirement System and State
Teachers’ Retirement System of State of California using trust funds
to furnish permanent finavcing for building being constructed for Govt.
The Systems quality as “financing institutions” within purview of As-
signment of Claims Act of 1940, as amended, 31 U.S.C. 203, as nothing
in act indicates exclusion of pension funds, and primary funection of
trust corpus, together with trustees, is investing of assets of trust.
However, act limits assignmeut to one party, “except that any such
assignment may be made to one party as agent or trustee for two or
more parties participating in such financing” 613

GENERAL ACCOUNTING OFFICE
Decisions

“Dictum”

To categorize views of U.S. GAQ concerning areas in agency’s pro-
curement practices brought to light by protest where revisions are de-
girable as ‘“dictum”—abbreviation of obiter dictum which means
remark or opinion uttered by the way-—appears futile when it is obvious
that any administrative actions taken that are contrary to such stated
positions may result in disallowance of credit in disbursing officer’s
account. 59

Finality

Effect of procedural or remedial statues

The new sec. 39 U.S.C. 2601 (b), which places responsibility to relieve,
compromise, or otherwise settle relief cases concerning Postal matters
in Postal Service and removes U.S. GAO from process does not have
effect of setting aside decisions already made by GAO on relief mat-
ters under 31 U.S.C. 82a—1 or 39 U.S.C. 2401. Although procedural or
remedial statutes such as 39 U.S.C. 2601(b) are not subject to general
rule :against retroactive application and they apply to all accrued, pend-
ing, and future actions, steps already taken, pleadings, and all things
done under old law stand, unless contrary intent is mamifested. Since
change is procedural law does not operate retroactively, new authority
of 39 U.8.C. 2601 (b) does not extend to affect, change, or modify actions
taken by GAO on postal relief matters prior to effective date of section_.. 731
Jurisdiction

Antitrust matters

The jurisdiction to enforce antitrust statutes lies with Dept. of
Justice and U.S. General Accounting Office is without authority to issue
determination respecting applicability or violation of statutes. However,
under 15 U.8.C. 17, labor organizations engaged in lawful pursuits are
exempted from restrictions of antitrust statutes. 648

Claims

Finality of determination

Since under Assignment of Claims Act of 1940, as amended, Govt. is
not insurer as to fraudulent schemes devised by assignor against as-
signee, nor is Govt. required to involve assignee in matters of contract
administration, claim for amount of fictitious invoices presented by
assignee of drayage company performing services for Govt.,, which were
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GENERAL ACCOUNTING OFFICE—Continued Page
Jurisdiction-—Continued
Claims—Continued
Finality of determination—Continued
retrieved by assignor prior to payment, may not be honored as record
presents no grounds to impute negligence to or assert estoppel against
Govt., but instead raises doubt as to validity of assignee’s claim. Al-
though claim must be rejected, as jurisdiction of GAO to pay claims is
based upon legal liability of U.S., assignee’s right to seek judicial de-
termination of its claim is not prejudiced 484
Recommendations
Implementation
When decision of Comptroller General contains instructions for cor-
rective action in regard to departmental policy, Secretary concerned
is required under sec. 2836 of Legislative Reorganization Act of 1970,
84 Stat. 1140, 1171, to submit written statements as to action taken not
later than 60 days after date of decision to Committees of Govt. Opera-
tions of both houses and to Committees on Appropriations in connection
with request for appropriations made more than 60 days after date of
decision, action that Dept. of Interior is required to take incident to
recommendation that Bur. of Sport Fisheries and Wildlife correct its
Realty Manual to reflect proper application of Statute of Limitation
in Pub. 1. 85-433 regarding submission of expenses incurred in moving
from lands acquired by U.S 822
Settlements
Evidence
Claim submitted for consideration under settlement authority in 31
U.8.C. 71 for additional compensation to cover required correction in
printing of technical publication, which had been disallowed by contract-
ing officer and appeal to disallowance denied by administrative officer,
may not be paid on basis prior uncorrected orders had been accepted,
~ where record shows contractor agreed to correct error without cost to
Govt., and supplemental agreement providing charge for work-—inser-
tion of fold-ing in publication in indicated sequence—has reference to
future orders. Furthermore, alleged subsequent oral agreement may not
be considered, as review is restricted to record before contracting agency
at time the head of agency rendered decision 369
GRANTS
To other than States. (See Funds, Federal grants, etc., to other than
States)
To States. (See States, Federal aid, grants, ete.)

GRATUITIES

Reenlistment bonus

Extension of enlistment

More than one
Eftective date of aggregate extension

Upon reextending reenlistment for 1 year 4 months, effective July 2,
1971, member of uniformed services who at time he first extended en-
listment for 10 months, effective Mar. 2, 1970, was not entitled to bonus,
is subject to sec. 2(a) of H.Q. No. 11625, which prohibits increase
in payment of reenlistment bonus to member whose entitlement oc-
curred after Dec. 1969 and before Apr. 15, 1970. Even though mem-
ber’s bonus entitlement is based on July 1971 extension of enlistment,
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GRATUITIES—Continued Page
Reenlistment bonus—Continued
Extension of enlistment—Continued
More than one—Continued
Effective date of aggregate extension—Continued
for purpose of payment the day before member began serving on first
extension corresponds to statutory date “of discharge and release” con-
tained in 37 U.S8.C. 308(a) ; and aggregate reenlistment became effective
Mar. 2, 1970, requiring reenlistment bonus to be computed on basis of
1969 pay scale 515
Pay increase rate applicability
Member of uniformed services who extended 4-year enlistment on
Apr. 14, 1970, under 10 U.8.C. 509 for 26 months effective Apr. 15, 1970,
date of issuance of E.O. No. 11525, making new pay rates authorized by
Pub. L. 90-207 and Pub. L. 91-231, retroactively effective to Jan. 1,
1970, is entitled to have reenlistment bonus earned under 37 U.S.C.
308(a) computed at new pay rates as Defense Dept. implementation of
Executive order, which restricts use of increased rates in computation
of reenlistment bonus when entitlement occurs after Dec. 31, 1969,
but before Apr. 15, 1970, has no application to member who beginning
his extended enlistment on Apr. 15, 1970, is entitled to computation of
reenlistment bonus under par. 10905 of Defense Military Pay and Allow-
ances Manual 36
Member of uniformed services who had been paid reenlistment bonus.
based on 1969 pay scale for 2-year extension of enlistment, effective
Mar. 15, 1970, may only be paid upon subsequent reextension of enlist-
ment for 1 year, effective Mar. 15, 1972, on basis of 1969 pay scale, since
reenlistment bonus rate is governed by sec. 2(a) of E.O. No. 11525,
under which bonus payment for first extension was limited to 1969 pay
scale; and since by virtue of 10 U.S.C. 509 second extension placed
member ‘“in exactly the same status as though he originally extended
his enlistment for the aggregate of all the extensions” on Mar, 15, 1970,
payment for 3-year aggregate reenlistment bonus is restricted to 1969
pay scale by sec. 2(b) of E.O. No. 11525 515
HIGHWAYS
Construction
Federal-aid highway programs
National park system
Percentage of participation
Authority in Federal-Aid Highway Act of 1950, 23 U.8.C. 120(g),
to pay 100 percent of cost of highways located within national parks
and monuments under jurisdiction of National Park Service (NPS)
does not permit financing of entire cost attendant to construction of
Theodore Roosevelt Bridge over Potomac River and Little River Cross-
ing as these areas although within NP§ jurisdiction are not part of
national park system for purposes of 28 U.8.C. 120(g), which author-
izes Sec. of Transportation to construct roads through national parks
and monuments and relates only incidentally to administration and
protection of parks and monuments as contemplated by act of Aug. 8,
1953, as amended. Therefore, 90-10 Interstate project agreement with
Dist. of Columbia may not be amended, nor may 100 percent participa-
tion funds be made available to construct other bridges over lands
mentioned in act of June 4, 1934 794
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HIGHWAYS-—Continued Page

Construction—Continued

Federal-aid highway programs—Continued

Relocation costs
Replacement to be similar design

As replacement highway bridge over Cross-Florida Barge Canal is re-
quired to be constructed in accordance with sec. 207 (c), Pub. L. 87—
874, Oct. 23, 1962, which limits construction of replacement facility to
State design standards that apply to roads of same classification, de-
termined on basis of traffic existing at time of taking, approval by
Corps of Engineers of two two-lane bridges to be constructed at Govt.
expense in lieu of existing two-lane highway in order to accommodate
future growth constitutes betterment of facility in contravention of sec.
207 (c) and, therefore, funds available to Corps may not be used to con-
struct seeond bridge, whether or not design standard was in actual prac-
tice or published. However, State standards that provide for range of
traffic rather than projected future traffic count are acceptable___.____ 661

HOLIDAYS

Monday

Effect on entitlements

Rural mail carrier allowaneces

HEquipment maintenance allowance to rural mail carriers authorized
under 39 U.8.C. 3543 (f) would not be payable to carriers on five Monday
national holidays established by Pub. L. 90-363, approved June 28, 1968,
if carriers were not scheduled to work on those days and so notified in
advance. Applying construction of act of Feb. 28, 1925, former similar
authority for paying allowance, to effect allowance is payable “in the
same manner as payment for regular compensation” and on basis of miles
“gscheduled,” it follows U.S. Postal Service is not required to pay allow-
ance if rural mail carriers are notified in advance that they will not be
scheduled or required to deliver mail on their routes on particular day
when they otherwise normally would do so 786
Sundays

Deadline for required actions

Timely mailed revocation of dues allotment to employee organiza-
tion made pursuant to 5 U.S.C. 5525, which was received in payroll office
on Monday, Mar. 2, first workday after Mar. 1 deadline set by Civil Serv-
ice Commission, 5§ CFR 550.308, constitutes compliance with regulation
under rule that when act is to be performed by certain date and last day
of period falls on Sunday, requirement is complied with if act is per-
formed on following day. Therefore, discontinuance of allotment having
become effective at beginning of first full pay period following Mar. 1
ideadline, dues deducted subsequent to revocation are for collection from
employee organization and repayment to employee. 108

HOWARD UNIVERSITY

Employees

Transferred from Freedmen'’s Hospital

Leave status

BEmployee who by reason of transfer from Freedmen’s Hospital to
Jurisdiction of Howard University under Pub. L. 87-262 is entitled to
credit for retirement purposes for continuous employment with Univer-
gity, upon reemployment with Federal or District of Columbia Govt.
may not have service creditable for retirement credited as service




INDEX DIGEST 989

HOWARD UNIVERSITY—Continued Page
Employees—Continued
Transferred from Freedmen’s Hospital—Continued
Leave status—Continued
toward annual leave accrual provided in 5 U.S.C. 6303(a), as University
is not Govt. instrumentality and, therefore, service with University is
not considered Federal civilian service. Since former Freedmen's Hospi-
tal employees received lump-sum leave payment upon transfer to Hospi-
tal, indicating separation, and Pub. L. 87-262 makes no provision for
crediting service for leave accrual purposes, continuous service with
Howard may not be considered as not having had break in service______ 820
HUSBAND AND WIFE
Separation agreements
Tax refund
Liability for proceeds of income tax refund check bearing only initials
of husband and wife still married but separated at time of endorsement
by husband and deposited in joint account with his mother, whose ini-
tials were similar to wife’s, is for determination by Federal and not
State law in interest of uniformity. Although use of initials did not
facilitate forgery and ordinarily eashing bank would be required to re-
fund one-half of check, as in “same name cases,” reclamation proceed-
ings against bank are not required since joint income tax is treated as
return of single individual and payment to husband as one of joint
obligees extinguished liability of Govt. for tax overpayment, and owner-
ship rights of spouses are for determination by local law in appropriate
proceedings 441
INCORPORATION BY REFERENCE
(See Documents, incorporation by reference)
INDIAN AFFAIRS
Contracting with Government
Preference to Indian concerns
Grant of preferential treatment by negotiating contract without com-
petition with dairy corporation that is 51 percent owned by persons of
Indian descent; that is located 30 miles from Indian reservation, but
will employ Indian help; and that is financed by Small Business Ad-
ministration loan, conforms to reasonable criteria established to accom-
plish purposes of so-called Buy Indian Act (25 U.S.C. 47), to acquire
products and services from Indian industry, and to loan criteria estab-
lished by Administration. Fact that minority owner is non-Indian and
will furnish expertise and managerial ability does not impute that firm
is “straw” organization or is unqualified as Indian industry. Therefore,
firm may be considered eligible if prior to award it obtains required
interstate shipper’s permit 94
INTEREST
Adjustment
Interest charged by Federal home loan banks
Appropriation availability
Notwithstanding sec. 101 of Emergency Home Finance Act of 1970
authorized appropriation of funds without fiscal year limitation for pur-
pose of adjusting effective interest charged by Federal home loan banks
on borrowings, Congress having in see. 509 of Independent Offices and
Department of Housing and Urban Development Appropriation Act,
1971, which provided funds to implement enabling act, restricted avail-
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INTEREST—Continued Page
Adjustment—Continued
Interest charged by Federal home loan banks—Continued
Appropriation availability—Continued
ability of funds appropriated by act to current fiscal year unless other-
wise expressly provided, “no-year” provision in authorization act is not
incorporated in appropriation act so as to meet requirements of 31 U.8.C.
718, and, therefore, funds appropriated for interest adjustment pay-
ments by Federal home loan banks are not available for obligation be-
yond June 30, 1971 857
Appropriation obligation
In implementation of program authorized by sec. 101 of Emergency
Home Finance Act of 1970 for adjustment of interest charged by Federal
home loan banks on borrowings, and for which funds were appropriated
on fiseal year basis, an obligation within meaning of see. 1311 of Supple-
mental Appropriation Act, 1955, as amended, 31 U.8.C. 200, will come
into being at time member institutions request commitments for allow-
ance funds from Federal home loan bank of which they are member.
However, so as not to nullify fiscal year limitation, expiration of com-
mitment should oceur at end of reasonable period. Moreover, home loan
bank records constitute evidence of obligation, unused commitments
will become deobligated and may not be reobligated if period of obliga-
tlon has expired, and certifications required by 31 U.S.C. 200(c) are not
to be made by persons below level of chief accounting officeranmmn—nao 857
Payment delay
Contracts
Rejection of bid under solicitation issued for Federal Supply Schedule
contract to furnish wood office furniture because of inclusion of qualify-
ing provision “11%9, interest per month on past due invoices,” which
contracting officer refused to delete, was proper under sec. 1-2.404-2
(b) (5) of Federal Procurement Regs. Regulation provides for rejection
of bid if bidder imposes conditions which would modify requirements
of invitation, or limit his liability or rights of Govt. to his advantage,
and although objectionable conditions may be deleted if they do not go to
substance of bid—that is, that they only have trivial or negligible effect
on price, quantity, quality, or delivery—condition imposed affected price
and could not be deleted. Furthermore, contracting officer is without
authority to obligate Govt. to pay interest on unpaid invoices. 5 Comp.
Gen. 649, modified 733
INTERIOR DEPARTMENT
National Park Service
Land disposition
Replacement
In development of rail rapid transit system, Board of Directors of Wash-
ington Metropolitan Area Transit Authority—instrumentality ecreated
by Compact with consent of Congress—may acquire lands under admin-
tration of National Park Service of Dept. of Interior, and should cash be
paid for appraised value of parklands, cash is for deposit into Treasury
in accordance with 31 U.S.C. 484. However, if congressional approval
is sought to use money to replace surface parklands, amount received
by Dept. may be held in eserow for period not to exceed 2 years. Further-
more, under provisions of Compact, Board has autbority to purchase
land to replace surface parklands needed for transit purposes..————..- 159
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INTERNATIONAL ORGANIZATIONS Page
Transfer of Federal employees, eto.
Reemployment guarantees
BEmployee of Federal Govt. who transferred to public international
organization with reemployment rights under 5 U.S.C. 8582(b), prior
to enactment of Federal Employees Salary Act of 1970, is not entitled
to retroactive salary adjustment authorized by act for employees on
rolls on effective date of act—Apr. 15, 1970—condition precedent to
entitlement. However, since under sec. 3582(b) employee who transfers
to public international organization is guaranteed that upon reemploy-
ment compensation payable will not be less than if employee had
remained on Govt. rolls, any salary adjustment required upon reemploy-
ment may include retroactive salary payment employee would have
received if on rolls on Apr. 15, 1970 173
INVESTMENTS
Land grant colleges
Since Federal City College is land grant college within purview of
“First Morrill Act” as provided by Dist. of Columbia BEducation Act,
land grant funds available to college are exempted from 47 D.C. Code
135, which directs investment in U.S. Treasury securities, and Congress
in education act approved investment in accordance with land grant act
in “bonds of the United States or of the States or some other safe bonds.”
“Other safe bonds” are obligations of various Federal agencies, other
than Treasury securities, that are guaranteed by U.S., industrial bonds
approved for investment by fiduciaries under Rules of U.S. Dist. Court,
and certificates of deposit in federally insured banks, but not savings
accounts in banks or savings and loan associations. Furthermore,
deficiencies from investments may be made up from appropriations,
and to minimize losses, bonds may be sold before maturity._ e e—e___- 12
JOINT VENTURES
Small business status
Low bid submitted under total small business set-aside for Air Force
Base construction project which bore three names of joint venture shown
in bid bond accompanying bid, but was signed by president of only small
business concern involved, may not be awarded to either joint venture
or small business concern on basis two large business firms had associ-
ated with small business concern only for purpose of obtaining bid bond.
As to joint venture, there was none at time of bid submission or opening,
and subsequently submitted information could not create joint venture
for purpose of bid ratification—even if it could, joint venture as large
concern would be ineligible for award, nor would award to small concern
be proper as bid bond named joint venture as prineipal oo oo 630
LAW ENFORCEMENT ASSISTANCE
Grants-in-aid
Restrictions on expenditures
Retroacﬂve removal
The 1970 amendment to Omnibus Crime Control Act of 1968, which
makes clear that personnel compensation limitations only apply to
restrict use of grant funds for payment of police and other regular law-
enforcement personnel and not to support services, may be retroactively
applied to unobligated and unspent block grants awarded for fiscal years
1969 and 1970 on matching basis by Law Enforcement Assistance Admin-
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Grants-in-aid—Continued
Restrictions on expenditures—Continued
Retroactive removal—Continued

istration under 1963 act to States for subgranting, as well as to “discre-
tionary’” grants made to States or directly to cities and counties, as rule
against retroactive application of Statutes—absent clear intent to the
contrary—pertains to enactment that would prejudicially affect vested
rights, or legal character of past transactions, whereas 1969 and 1970
fiscal year grant funds committeed by Govt. are yet to be obligated
by States. 760

LEAVES OF ABSENCE
Annual
Accrual
Crediting basis
Former Freedmen's Hospital employees

Employee who by reason of ‘transfer from Freedmen’s Hospital to
jurisdiction of Howard University under Pub. L. 87-262 is entitled to
credit for retirement purposes for continuous employment with Univer-
sity, upon reemployment with Federal or District of Columbia Govt.
may not have service creditable for retirement credited as service toward
annual leave accrual provided in 5 U.S.C. 6303(a), as University is not
Govt. instrumentality and, therefore, service with University is not con-
sidered Federal civilan service. Since former Freedmen’s Hospital em-
ployees received lump-sum leave payment upon transfer to Hospital,
indicating separation, and Pub. L. 87-262 makes no provision for credit-
ing service for leave accrual purposes, continuous service with Howard
may not be considered as not having had break in servicee . -meea— .- 820
Civilians on military duty

“To enforce the law”

Strikes

Duties performed by civilian employees who as Reserves of Armed
Forces and National Guardsmen were called into active military service
pursuant to Presidential Proc. 8972, dated Mar. 28, 1970, to carry out
work of striking Postal Service employees are considered military aid to
enforce law within meaning of 5 U.S.C. 6323(c), as military service was
performed in order to cause laws relating to Post Office to have force
and to protect mail ; therefore, employees are entitled because of such
service to military leave prescribed by 5 U.S.C. 6823 (c), and their pay
should be adjusted to comply with 5 U.S.C. 5519 by crediting military
pay against civilian compensation payable to employees. 154
Compensatory time

Pay equivalent payments

National Guard technicians .

Air National Guard technicians, whether they are wage or nongraded
employees or General Schedule employees, who for 12-hour workday re-
ceive 4 hours compensatory time for work in excess of 8 hours a day, or
receive compensatory time for 8-hour Sunday tour of duty, are not en-
titled to environmental differential pay, night shift differential pay, or
premium pay, as 32 U.S.C. 709(g) in authorizing Secretary concerned to
prescribe hours of duty for technicians and to fix their basic compensa-
tion or additional compensation, provides for granting of compensatory
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Compensatory time—~Continued
Pay equivalent payments—Continued
National Guard technicians—Continued
time in amount equal to time spent in irregular or overtime work with
no compensation for compensatory time, since compensatory time is in-
tended to be in lieu of overtime or differential pay for additional hours of
work _ 847
Military personnel
Excess leave accrual
“Continuous period” interruptions
Hostile fire pay area duty
Right of member of uniformed services to accumulate 90 days’ leave
under 10 U.S.C. 701(f) while serving on board ship which operates in
designated fire area for continuous period of at least 120 days, during
which time he is entitled to special pay authorized in 37 U.S.C. 810(a),
is not affected by fact that ship to which assigned operates in and out
of designated hostile fire area. Since crewmembers qualify for hostile
fire pay for each month of 4-month period of duty in hostile fire area,
“econtinuous period” requirement in see. 701(f) for aceruing excess leave
is satisfied, provided absence during any part of 120 days from designated
area is for periods of less than calendar month 830
Reenlistment leave
Transportation costs
Since under 10 U.S.C. 703 (b) members of uniformed services are only
authorized transportation at expense of U.S. to and from place of leave
selected for 80 days’ special leave provided for voluntary extension of
tour of duty in hostile area, reimbursement for travel to and from place
of leave in addition to actual round-trip transportation costs is restricted
to taxicab or other public carrier fares for transportation to and from
carrier terminals utilized in performing authorized travel, as such fares
constitute part of actual transportation costs, as well as those tips that
are within limitations of par. M4402-4 of Joint Travel Regs., and mem-
bers may not be reimbursed for miscellaneous expenses that are not re-
lated to transportation costs, such as cost of checking and transferring
baggage, or passport and visa fees 764
Transfers
District of Columbia government employment
Enrollees in 2 work-training program conducted by District of Colum-
bia government under Title 1, Part B, of Economic Opportunity Act of
1964, who are given appointments as employees of District government
and, therefore, are covered by Annual and Sick Leave Act of 1951, upon
transfer to Federal positions may have unused annual and sick leave bal-
ances accumulated and accrued as Districet employees transferred to their
Federal positions, and their service with District used to establish
annual-leave-earning categories, for although officers and employees of
District of Columbia government are not Federal employees, they are spe-
cifically included in Annual and Sick Leave provisions of § U.S.C. 6301
et seq. 28
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LEGISLATION Page
Construction. (See Statutory Construction)
Retroactive effect
Liability relief cases
Postal Service
The new sec. 39 U.S.C. 2601 (b), which places responsibility to relieve,
compromise, or otherwise settle relief cases concerning Postal matters in
Postal Service and removes U.S. GAO from process does not have effect
of setting aside decisions already made by GAO on relief matters under
31 U.8.C. 82a-1 or 39 U.S.C. 2401. Although procedural or remedial
statutes such as 39 U.S.C. 2601 (b) are not subject to general rule against
retroactive application and they apply to all accrued, pending, and future
actions, steps already taken, pleadings, and all things done under old law
stand, unless contrary intent is manifested. Since change in procedural
law does not operate retroactively, new authority of 39 U.S.C. 2601(b)
does not extend to affect, change, or modify actions taken by GAO on
postal relief matters prior to effective date of section 781

MARITIME MATTERS

Subsidies

Construction-differential

Rate applicable

Construction-differential subsidy rate ceiling applicable to subsidy
grants made pursuant to Merchant Marine Act of 1936, as amended, is
pursuant to title V of act, and its legislative history, determinable by rate
in force at time ship construction contract is awarded and not at rate in
effect at time administrative action is taken to effectuate grant and,
therefore, for contracts entered into prior to reversion of temporary
subsidy rate of 55 percent of domestic bid prices to 50 percent, applicable
construction-differential subsidy rate is higher rate, even though final
administrative action was not taken before subsidy rate revision
downward 86
Vessels

Sales

American v. foreign purchasers

In sale for scrapping of vessels from national defense fleet, secs. 5 and 6
of Merchant Marine Act of 1920, affording preference to U.S. citizens,
remain in effect and are applicable to sales for scrapping or otherwise,
for notwithstanding secs. 508 and 510(j) of 1936 Merchant Marine Act
authorizing sale of surplus vessels contain no preference provisions, Mari-
time Administration continued to accord preference to U.S8. citizens, and
addition of sec. 510(j) to 1936 act by amendment in 1965 did not repeal
preference aspects of 1920 act by implication, an interpretation in accord
with Amell v. United States, 384 U.S. 158. Furthermore, histories of 1936
act and 1965 amendment do not indicate intent to deprive domestic firms
of preference obtained under 1920 act. 167
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MEETINGS
Attendance, etc., fees
Federally sponsored meetings
Military personnel
Registration fees incurred by member of uniformed services while on
temporary duty, incident to attendance at meeting, conference, or work-
shop sponsored by Federal agency, may be reimbursed to member from
appropriations available to Dept. of Defense for travel expenses under
appropriate Departmental regulations when member is otherwise prop-
erly directed by orders of competent authority to attend meeting in tem-
porary duty status; but since Federal agency meeting is not meeting of
technical, scientific, professional, or similar organization within contem-
plation of 37 U.S.C. 412, approval of Secretary of Defense required by
sec. 412 is not necessary 527
MILEAGE
Military personnel
Travel by privately owned automobile
Between lodging and duty station
Chief warrant officer who is detached from duty station at Hunter
Army Airfield and assigned to duty overseas with temporary duty
en route at Fort Stewart—both locations within 40-mile radius and
considered two different duty stations under Joint Travel Regs. as
they are established subdivisions with definite boundaries, even though
administered as single post with single command and staff—is not
entitled to travel allowance for commuting daily by privately owned
automobile from residence to temporary duty station since there was
no official necessity for return to old duty station and there is no evidence
warrant officer could not obtain lodgings at temporary duty station,
but he is entitled to per diem on basis he entered travel status day he
reported for temporary duty, notwithstanding he continued to occupy
his old residence 803
MILITARY PERSONNEL
Aliens
Retired pay. (See Pay, retired, foreign residence effect)
Allowances
Family. (See Family Allowances)
Quarters. (See Quarters Allowance)
Station allowances, (See Station Allowances)
Automobiles
Transportation. (See Transportation, automobiles)
Aviation duty
Pay. (See Pay, Aviation duty)
Civilian service
Double compensation. (See Compensation, double, concurrent military
retired and civilian service pay)
Coast guard. (See Coast Guard)
Courts-martial
Witnesses
Travel expenses
Issuance of invitational travel orders and payment of commuted
travel allowances under § U.8.C. 5703 to civilian persons other than
Federal Govt. employees who are requested to testify at pretrial in-

Page
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MILITARY PERSONNEL—Continued Page

Courts-martial-—Continued

Witnesses—Continued

Travel expenses—Continued

vestigations pursuant to Art, 82 of Uniform Code of Military Justice,
10 U.8.C. 832, which is implemented by Manual for Courts-Martial
preseribed by E.O. No. 11476, June 19, 1969, may be authorized, even
though manual makes no provision for subpoena of witnesses and pay-
ment of witness fees, since investigations are integral part of courts-
martial proceedings. However, as approval authority is discretionary,
it should be exercised within framework of Military Code, which in
Art. 49 provides for depositions, and Manual, which in par. 84d pre-
scribes guldelines and Joint Travel Regs. revised accordingly-.....__ 810
Dependents

Dislocation allowance. (See Transportation, dependents, military per-

sonnel, dislocation allowance)

Transportation. (See Transportation, dependents, military personnel)
Details. (See Details, military personnel)
Disability retired pay. (See Pay, retired, disability)
Dislocation allowance. (See Transportation, dependents, military person-

nel, dislocation allowance)
Dual benefits

Acceptability

Navy members who travel during 48 hours of liberty, 72 hours if
holiday is involved, from place of ship overhaul to home port of
ship to visit dependents and return at Govt. expense pursuant to Pub.
L. 91-210, do not forfeit entitlement to $30 per month Family Separa-
tlon Allowance, type II, authorized in 87 U.8.C. 427(b) for members
separated from their dependents while on board ship for continuous
period of more than 80 days. The legislative history of Pub. L. 91-210,
enacted as beneficial legislation to permit members to travel at Govt.
expense from place of vessel overhaul to home port to visit dependents,
evidences no intent to deprive member of other benefits by reason of short
visit with dependents on usual type of Navy lberty. 834

Retired pay and civilian severance pay

Upon reduction in force as civillan employee of TU.S., retired
member of uniformed services may not be paid severance pay as 1965
authorizing act (§ U.8.C. 5595) excludes payment of severance pay
to person subject to Civil Service Retirement Act or any other retirement
law or system applicable to Federal officers or employees or members of
uniformed services who at time of separation have fulfilled requirements
for immediate annuity—a term including retired pay—and prohibition
aglainst payment of severance pay is applicable without regard to when
member first becomes entitled to military retired pay, or whether he
is eligible under Dual Compensation Act of 1964 (5 U.S.C. 5531-5534)
to recelve military retired pay concurrently in whole or in part with
compensation of his civilian office or position . 46
Excess living costs outside United States, etc. (See Station Allowances,

military personnel, excess living cost outside United States, ete.)
Family separation allowances. (See Family Allowances, separation)
@Gratuities. (See Gratuities)
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Household effects
Storage. (See Storage, household effects, military personnel)
Transportation. (See Transportation, household effects, military person-
nel)
Leaves of absence. (See Leaves of Absence, military personnel)
Meetings
Attendance, etc., fees. (See Meetings, attendance, etc., fees)
Mileage. (See Mileage, military personnel)
Missing, interned, etc., persons
Housetraller transportation
Transportation of housetrailer at Govt. expense for dependents of
member of uniformed services in missing status, as defined in 37
U.8.0. 551(2), may not be provided in absence of specific authority.
87 U.S.C. 554, in authorizing tramsportation of dependents and house-
hold and personal effects of members in missing status, does not
expressly provide for transportation of housetrailer or mobile home—
and words “personal effects” as used in section may mnot be comnstrued
as including housetrailers—amnd 37 U.8.C. 409, in providing for trailer
allowance in lieu of transportation of baggage and household goods,
and payment of dislocation allowance, restricts entitlement t0 member,
or in case of death to dependents, and makes no provision for payment
in event member is In missing status 317
Pay. (See Pay, missing, interned, ete., persons)
Savings deposits
Retroactive deposits
Additional amounts due missing member of uniformed services not
as result of correction of records pursuant to 10 U.S.C. 1552, but simply
because amounts due were not credited through administrative over-
sight, may be retroactively deposited in Uniformed Services Savings
Deposit Program (10 U.S.C. 1035(e)) commensurate with date deposit
accrued, for it would be contrary to congressional intent in enacting
Savings Deposit Program to prevent deposits from being made as they
accrued merely because of administrative errors 718
National Guard. (See National Guard)
Orders. (See Orders)
Pay. (See Pay)
Per diem. (See Subsistence, per diem, military personnel)
Promotions. (See Pay, promotions)
Quarters allowance. (See Quarters Allowance)
Record correction
Deposits retroactively in the Uniformed Services Savings Deposit
Program
Missing, interned, etc., persons
‘When as result of correction of records under 10 U.S.C. 1552 member
of uniformed services in missing status becomes entitled to item of pay
or allowance retroactively, amount due member may be deposited retro-
actively in Uniformed Services Savings Deposit Program established
by Pub. L. 90-122 (10 U.S.C. 1035(e) ), in same manner as if his original
records had shown same information contained in corrected records,
and record as corrected should show amounts and dates of all deposits
made pursuant to corrected record 718
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Record correction—Continued

Existing record basis only

Fact that Correction of Military Records Board on Apr. 11, 1989,
directed change of records pursuant to 10 U.S.C. 1552, to show that Air
Force captain had not been twice passed over for promotion to tempo-
rary grade of major, and that if selected for promotion by next regu-
larly scheduled board, promotion was to be effective from date first
selection board convened, although at same time denying his request for
promotion, does not entitle officer promoted pursuant to 10 U.S.C. 8442
and 8447(b) on June 27, 1969, effective Feb. 20, 1968, to increased pay
prior to June 27, 1969, for until promoted, no date could be established
for commencement of higher pay, and Correction Board limited to mak-
ing changes in existing record, its attempt to control future contingent
event of promotion is not within purview of 10 U.8.C. 1552 _______ 125

Payment basis

Interim civilian earnings

In computation of active duty pay and allowances due an enlisted
member of uniformed services incident to correction of military records
under 10 U.8.C. 1552 to show that discharge was null and void and that
he had remained on active duty until voluntarily retired under 10 U.S.C.
8914, deduction of interim civilian earnings is required, notwithstand-
ing member retired earlier than required by decision of court in 419 F.
2d 714. Moreover, fact that Correction Board’s recommendation against
offsetting interim earnings was administratively approved is without
effect as there is no discretionary power to make determinations of
specific amounts to be paid pursuant to military records c¢orrection
since payment depends solely upon proper application of statutes and
regulations to facts shown in corrected record . 180

Amount of civilian earnings for deduction from gross pay and allow-
ances determined to be due incident to correction of military records,
pursuant to 10 U.8.C. 1552, is gross and not net amount left after deduc-
tion of Federal and State income taxes and Social Security tax with-
held from interim civilian earnings of member of uniformed services.
To limit deduction from back pay and allowances found to be due mem-
ber to civilian earnings after taxes would be tantamount to refunding
taxes withheld from interim civilian compensation earned, and question
of whether taxes should be refunded is for determination by taxing
authorities concerned 236

Unemployment compensation )

Payment for period of active duty incident to correction of military
records of member of uniformed services is not subject to deduction
for unemployment compensation received by member during period
between premature discharge from duty and retirement, as rule in
35 Comp. Gen. 241 to effect unemployment compensation is not deduc-
tible from back pay of civilian employee restored to duty because of
direct refund by employee is for application. Therefore, since unemploy-
ment compensation received by member does not come within purview
of “interim civilian earnings’” for purpose of administrative directive
that such earnings are deductible in Correction Board cases, amount of
unemployment compensation deducted from pay adjustment made to
member i8 for refund to him 180
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Reenlistment bonus. (See Gratuities, reenlistment bonus)
Reserve Officers’ Training Corps
Prior military training
Excused service
Students enrolled in Reserve Officers’ Training Corps (ROTC) under
10 U.S.C. 2107, which authorizes scholarship benefits, may on basis of
conclusion in 46 Comp. Gen. 15 be considered to be within purview of
10 U.S.C. 2108(c), and Secretary concerned may excuse them from all
or part of General Military Course (GMC) requirements, and students
are eligible to receive financial benefits of scholarship award. Therefore,
scholarship may be offered and all or part of GMC waived for incoming
college freshman designated to receive 4-year ROTC college scholarship ;
college student enrolled as transfer from another institution during
freshman or sophomore year; and student currently enrolled at insti-
tution but in ROTC program during freshman or sophomore year__.—__._ 486
Rifle and pistol team competition
Status for allowances
Since participation of members of Reserve Officers’ Training Corps
(ROTC) in rifle and pistol team competition matches is neither mili-
tary training nor part of ROTC curriculum, but participation is per-
formed on voluntary extracurricular activity basis, to provide allow-
ances to members participating in National Matches, they may be con-
sidered to have same status as civilians within meaning of 10 U.S.C. 4313
50 as to entitle them to travel allowance of $0.05 a mile and subsistence
allowarnice of $1.50 a day, and authority in 10 U.S.C. 4308(a) (8) may
be invoked to provide allowances for participation in regional and inter-
national matches if Secretary of Army upon recommendation of Na-
tional Board for Promotion of Rifle Practice approves issuance of
regulations to this effect 783
Scholarship benefits
Military training
If student successfully completes first 2 years of 4-year Senior Re-
serve Officers’ Training Corps course for admission to advanced training
prescribed in 10 U.S.C. 2104(b) (6) by reason of prior military educa-
tion and training, 6 weeks’ field training or practice cruise provision
of section is not preliminary requirement for admission to “advanced
course”’—last 2 years of college—where student gualifies for excusal
of General Military Course under 10 U.S.C. 2108(c) 486
Application of 10 U.8.C. 2108(c), providing for Secretary concerned
to excuse all or part of General Military Course requirements for stu-
dents enrolled in Reserve Officers’ Training Corps, is not limited to
scholarship program provided in 10 U.S.C. 2107, but excusal authority
extends as well to advanced training program prescribed in 10 U.S.C.
2104. Student who is eligible for excusal on basis of previous education,
military experience, or both, insofar as Reserve Officers’ Training Corps
Vitalization Act of 1964 (10 U.S.C. 2101-2111) is concerned, is eligible
for financial benefits provided in either 10 U.S.C. 2104 or 10 U.8.C. 2107,
if he otherwise qualifles 486
Student currently enrolled at educational institution but not in Reserve
Officers’ Training Corps (ROTC) program during freshman or sopho-
more year may be selected for scholarship under 10 U.S.C. 2107 if he

452-993 O - 72 - 13
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MILITARY PERSONNEI—Continued
Reserve Officers’ Training Corps—Continued
Scholarship benefits—Continued
Military training—Continued
possesses prerequisites for excusal from General Military Course under
10 U.8.C. 2108(c) and receive benefits of scholarship, for according to
legislative history of sec. 2107, scholarship assistance may be provided
for minimum of 1 year or maximum of 4 years, comments which were
basis of conclusion in 50 Comp. Gen. 486, which is affirmed, and, there-
fore, student who does not participate in educational institution’s Senior
ROTC training program for 4 years may receive financial assistance
authorized in sec. 2107 if he is excused by Secretary concerned from
portions of 4-year program on basis of having performed equivalent
military training__._________________ e e e
Retired
Civilian service
Civilian disability compensation and military retired pay
Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914, who
while employed as a civilian in Federal Govt. loses use of finger, is not
entitled to concurrent payment of civilian disability compensation and
military retired pay on basis the compensation would be paid for per-
manent partial disability and not temporary total disability, thus bring-
ing payment within exception to dual payment prohibition contained in
5 U.S.C. 8116(a). In application of limitation in sec. 8116(a), there has
been no recognition of distinction between temporary and permanent
disability, as statute makes no such distinction insofar as concurrent
receipt of military or naval retired pay is concerned, and legislation
would have to be enacted to permit concurrent payment of retired pay
and disability compensation__ -
Retired pay. (See Pay, retired)
Retirement
Temporary disability retirement
Active duty subsequently
Air Force officer who was placed on temporary disability retired list
in grade of major effective June 1, 1968, recalled under 10 U.8.C. 1211
to active duty in temporary grade of lieutenant colonel for 1 day, June 30,
1970, with date of rank from July 19, 1968, and then retired for years of
service under 10 U.S.C. 8911 in grade of lieutenant colonel effective
July 1, 1970, is entitled to payment of difference in retired pay between
grades of lieutenant colonel and major for months of June and July
1970, since prior to July 1, 1970, officer satisfied requirements of 10
U.S.C. 1211(a) (1). The officer’s entitlement to retired pay at higher
grade for 2 months involved is not under 10 U.S.C. 8963(a), as he only
“served” 1 day in temporary grade, but under 10 U.S.C. 8961, which
authorizes officer to retire in grade he “holds” not the grade in which he
“served” on date of retirement

Page
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Savings deposits
Missing, interned, ete., persons
Retroactive adjustment deposits
When as result of correction of records under 10 U.S.C. 1552 member
of uniformed services in missing status becomes entitled to item of pay
or allowance retroactively, amount due member may be deposited retroac-
tively in Uniformed Services Savings Deposit Program established by
Pub. L. 90-122 (10 U.S.C. 1035(e) ), in same manner as if his original
records had shown same information contained in corrected records, and
record as corrected should show amounts and dates of all deposits made
pursuant to corrected record._ o ——- T18
Additional amounts due missing member of uniformed services not
as result of correction of records pursuant to 10 U.S.C. 1552, but simply
because amounts due were not credited through administrative over-
sight, may be retroactively deposited in Uniformed Services Savings
Deposit Program (10 U.S.C. 1035(e) ) commensurate with date deposit
accrued, for it would be contrary to congresional intent in enacting
Savings Deposit Program to prevent deposits from being made as they
accrued merely because of administrative errors —— 718
Separation
Consent, etc., requirement
While purpose of 10 U.S.C. 1163(a) is to prevent officer of Reserve
component of uniformed services with at least 3 years’ commissioned
service from being arbitrarily separated without officer’s consent, unless
separation is recommended by board of officers convened by authority
designated by Secretary concerned, there is nothing in section to preclude
officer who has not consented to separation from waiving consideration
by board of officers____ 229
Involuntary
Under 10 U.S.C. 687(a), member of Reserve component, or member of
Army or Air Force without component, who is relieved from active duty
“involuntarily,” is entitled to readjustment pay, and since it is manda-
tory under Air Force Reg. 36-12, which establishes procedures governing
separation of officers, to discharge woman officer when determination is
made by medical officer that she is pregnant, she is considered invol-
untarily separated and entitled to readjustment pay, whether she is
separated with or without her consent, sole determining factor being that
of pregnancy. Therefore, Reserve officer separated without her consent
by reason of pregnancy who waived hearing and board recommendations
in 10 U.S.C. 1163(a), having been involuntarily separated, is entitled
to readjustment pay 229
Service credits. (See Pay, service credits)
Ship assignments
Ships inactivated away from home port
Transportation benefits
Transportation benefits prescribed by Pub. L. 91210, approved
Mar. 13, 1970, 37 U.S.C. 406b, for members of uniformed services per-
manently attached to ships being overhauled away from home port,
whose dependents reside at home port, may not be extended to personnel
of ships being inactivated away from home port to authorize relmburse-
ment for round trip travel to visit dependents residing at home port.
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Ship assignments—Continued
Ships inactivated away from home port—Continued
Transportation benefits—Continued
Although act does not define “overhaul,” and its meaning is not reflected
in legistative history of act, since Navy’s definition of “overhaul” does
not include inactivation of ship, benefits of act may not be extended
to personnel of ships being inactivated away from home port. However,
no exception will be taken to payments already made —_ 320
Station allowances. (See Station Allowances)
Subsistence
Per diem. (See Subsistence, per diem)
Temporary duty
Firefighting
As members of uniformed services ordered to proceed on temporary
duty in Govt. vehicles to assist Forest Service in firefighting, whether
they sleep in Govt. or personal sleeping bags, in vehicles, on ground with-
out sleeping bags, on floors of warehouses and similar structures, or do
not sleep on certain mights because of duty performance, are not per-
forming type duty identified as maneuvers, joint field exercises, Reserve
training encampments, and similar activities, payment of per diem to
them is governed by par. M4205-6 of Joint Travel Regs., and members
who were not charged for meals or sleeping facilities provided by Forest
Service nor who did not occupy commercial facilities, are entitled for
each day of temporary duty, to per diem of $2.50 and $3.10 for each
meal not furnished, rates prescribed by regulation 3
Temporary lodging allowances. (See Station Allowances, military per-
sonnel, temporary lodgings)
Trailer shipments. (See Transportation, household effects, military per-
sonnel, trailer shipment)
Transportation
Automobiles. (See Transportation, automobiles, military personnel)
Dependents. (See Transportation, dependents, military personnel)
Household effects. (See Transportation, household effects, military
personnel)
Travel expenses. (See Travel expenses, military personnel)
MISCELLANEQUS RECEIPTS
Appropriations reverted to Treasury
Availability
Although utilization by Postal Service of obligated and unobligated
appropriations available to Post Office Dept. on July 1, 1970, effective
date of transition of its functions to Postal Service is permitted under
89 U.8.C. 2002(a) (2), unobligated balances for fiscal year 1970 and
prior years that had reverted to Treasury pursuant to 31 U.S.C. 701
would require act of Congress to be made available to Postal Service for
liguidation of valid obligations. However, 1971 appropriations need not
be included in any reappropriation of funds since they had not expired
for obligation or reverted to Treasury. Notwithstanding 39 U.S.C.
1005(e) requires Postal Service to assume obligation to pay for annual
leave that accrued to employees before and after transition, since such
leave is not chargeable to unexpended balances of prior year appropria-
tions transferred to Service, Federal Govt. pursuant to 39 U.S.0. 2002 (a)
'(2) is Mable for payments. 863
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Special account ». miscellaneous receipts
Proceeds from sales, ete.
Public lands for subway
In development of rail rapid transit system, Board of Directors of
Washington Metropolitan Area Transit Authority—instrumentality cre-
ated by Compact with consent of Congress—may acquire lands under
administration of National Park Service of Dept. of Interior, and should
cash be paid for appraised value of parklands, cash is for deposit into
Treasury in accordance with 31 U.S.C. 484. However, if congressional
approval is sought to use money to replace surface parklands, amount
received by Dept. may be held in escrow for period not to exceed 2 years.
Furthermore, under provisions of Compact, Board has authority to pur-
chase land to replace surface parklands needed for transit purposes.__ 159
Property damage collections
Moneys received from carriers by National Credit Union Administra-
tion (NCUA) in settlement for goods lost or damaged in transit that
were shipped in connection with operations of Administration should be
deposited for credit to account of Administration and not general fund
of Treasury since miscellaneous receipts rule (31 U.S.C. 484) is not for
lapplication, as operating funds of NCUA are not provided by annual
appropriations but by fees and assessments upon credit unions pursuant
to 12 U.8.C. 1755, which provides for deposit of collections from credit
unions with Treasurer of U.S. for credit to account of Administration___ 545
NATIONAL GUARD.
Pay
Increases
Member of Army National Guard who was on active duty for training
on Apr. 15, 1970, whether or not fulfilling his REP 63, term meaning obli-
gation incurred under Reserve Emnlistment Program of 1963 to serve
.on active duty training for period of at least 4 months and to serve in
Reserve component until sixth anniversary of date of enlistment, is nobt
entitled to retroactive increase in basic pay for inactive duty training
drills attended subsequent to Dec. 31, 1969, and before Apr. 15, 1970,
since both under pertinent provisions of Career Compensation Act and
National Guard regulations member of National Guard on full-time
training duty cannot be in ‘‘drill pay status” while on active duty, and
acts of Dec. 16, 1967, and Apr. 15, 1970, only authorize retroactive ad-
justment in basic pay under 1970 rates if member was in “drill pay
status” on Apr. 15, 1970 868
NONDISCRIMINATION
Contracts. (See Contracts, labor stipulations, nondiserimination)
Requirement
Appointments
Upon determination that employee who received excepted Schedule B
appointment at grade GS-9 was discriminated against because of race
or sex, which is expressly prohibited by § U.S.C. 7154(b) and 5 CFR
713.202, as she qualified for a GS~11 position and was assigned and per-
formed work warranting a GS-11 classification, correction of personnel
action and adjustment in pay is legally justified on basis original classi-
fication and appointment as GS-9 was illegal, and corrective action is not
viewed as retroactive promotion such as ordinarily is prohibited by law_. 581
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OFFICERS AND EMPLOYEES

Accountable officers. (See Accountable Officers)
Allowances
Evacuation. (See Officers and Employees, overseas, dependents,
evacuation)

Compensation. (See Compensation)
Compensatory time. (See Leaves of absence, compensatory time)
Concurrent receipt of two benefits

Although civilian position held by retired officer of Regular component
of uniformed services in U.S. Army Special Services Agency, Europe—
local nonappropriated fund activity—is position subject to reduction of
retired pay prescribed by 5 U.8.C. 5532 (b), reduction is not required in
officer’s retired pay as reduction would exceed amount officer receives
from civilian employment with additional reduction in retired pay, re-
sult that is not within contemplation of Dual Compensation Act of 1964,
for it is unreasonable to require retired officers to accept smaller amount
after employment in civilian position with Govt. than amount of retired
pay he was receiving before that time.
Death or injury

Disability compensation, etc.

Military retired pay

Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914, who
while employed as civilian in Federal Govt. loses use of finger, is not en-
titled to concurrent payment of civilian disability compensation and mili-
tary retired pay on basis the compensation would be paid for permanent
partial disability and not temporary total disability, thus bringing pay-
ment within exception to dual payment prohibition contained in 5 U.S.C.
8116(a). In application of limitation in sec. 8116 (a), there hag been no
recognition of distinction between temporary and permanent disability,
as statute makes no such distinction insofar as concurrent receipt of mili-
tary or naval retired pay is concerned, and legislation would have to be
enacted to permit concurrent payment of retired pay and disability
compensation
Debt collections

‘Waiver. (See Debt collections, waiver, eivilian employees)
Dependents

Separation allowances

Special ». maintenance

Under broad authority in § U.8.0C. 5523 (b), special allowances, pre-
scribed by Standardized Regs. incident to evacuation of dependents at
overseas post of duty, may be paid to employee in behalf of dependents
who are not at his post at time of evacuation but who are directly
affected by orders. However, as payments of additional allowances for
unusual expenses must be attributable to post evacuation order, when
dependents are absent for personal reasons at time evacuation order
issues, with no intention of returning to post for duration of evacuation,
employee is not entitled to special allowance, having incurred no unusual
expenses; but if an absent dependent is prevented from returning by
reason of evacuation order issued during his absence, unusual expenses
incurred are payable from time intended return is blocked. e -~

Page

491



INDEX DIGEST 1005

OFFICERS AND EMPLOYEES—Continued
Dependents—Continued
Separation allowances—Continued
Special ». maintenance—Continued
Separate maintenance allowance paid at lower rate than special allow-
ance authorized when dependents are evacuated from overseas post of
employee, involves sitnations where dependents are not permitted to
reside at employee’s post under circumstances known well in advance fo
allow for reasonable planning and, therefore, serves different purpose
than special allowances authorized incident to evacuation of dependents
who, intending to reside at employee’s post, are prevented from so doing
by emergency under circumstances which do not permit orderly planning
of employee’s household. Furthermore, sec. 262.32 of Standardized Regs.
prohibits payment of separation allowance for period that is less than
90 days—a limitation that does not apply to special allowance_ .. ____ 89
Disputes
Arbitration
Following upgrading of entrance grades for attorneys to GS-9 and
GS-11 from GS-7 and GS-9, and adjusting of grades as conseguence,
National Labor Relations Board (NLRB) negotiated agreement with
NLRB Professional Assn. to consider shorter time periods for promotions
and requested waiver of Whitten Amendment requirement of 1-year
ingrade except when only 5 weeks or less remained to complete required
year of service, and as agreement entered into pursuant to E.O. No. 10988,
which reserved to Govt. authority to promote efficiency of personnel
operations, does not guarantee promotions, exercise of 5-week rule is
administrative and its validity is not matter for arbitration. Therefore,
attorney whose promotion was delayed by reason of 5-week rule is not
entitled to retroactive promotion for in absence of administrative error
general rule against retroactive promotions applies 850
Downgrading
Saved compensation. (See Compensation, downgrading, saved com-
pensation)
Dual compensation
Concurrent military retired and civilian service pay. (See Compen-
sation, double, concurrent military retired and civilian service pay)
Holding two offices
Board, committee, and commission members
Prohibition
An attorney in private practice serving 3-year term as member of
Advisory Council on Urban Transportation, Dept. of Transportation,
established by Pub. L. 89-670, and which meets only a few days each
year, who is paid per diem on “when-actually-employed basis” and travel
expenses is ineligible to serve on National Water Commission, even if dif-
ferent days are devoted to intermittent service for each agency, as Coun-
cil member is considered to have status similar to that of intermittent
consultant employed and compensated on daily basis and held to be officer
or employee of U.S., and, therefore, is prohibited from accepting appoint-
ment with Commission by language of National Water Commission Act
that “no member of the Commission, during his period of service on the
Commission, hold any other position as an officer or employee of the
United States * * **, 786
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OFFICERS AND EMPLOYEES—Continued
Hours of work
Administrative determination
Uncommon hours of duty

Bstablishment of first 40 hours of duty as basic workweek of Govt.
quality control inspectors due to release from work of contractor em-
ployees when unpredictable interruptions and delays occur in checkout of
missiles prior to launch—ecountdown—was in accord with 5 U.8.C. 6101
and Civil Service Reg. 610.111, which authorize uncommon tours of duty
to maintain efficient operations and prevent cost increases. Therefore,
determination of arbitration board under E.Q. No. 10988 procedures that
new work schedule was in violation of collective bargaining contract,
requires no compensation and leave adjustments. Moreover, Executive
order provides that arbitration “shall be advisory in nature with any
decision or recommendation subject to approval of the agency head”-._
Household effects. (See Transportation, household effects)

Teaves of absence. (See Leaves of Absence)
Moving expenses
Public Law 89-516 authority. (See Officers and employees, transfers,
relocation expenses)
Overseas

“Actual residence”

The term “actual residence” is not defined in 5§ U.8.C. 5722 or imple-
menting regulations, which authorize travel and transportation expenses
for new appointees to posts of duty outside continental U.S., and is for
determination from facts of each case. Although term as used in sec.
5722 generally would be understood to mean place at which appointee
physically resides at time of appointment, term may include “legal resi-
dence” or ‘“domicile” of employee

Dependents

Evacuation
Special allowance payments

Under broad authority in 5§ U.8.C. 5623(b), special allowances, pre-
seribed by Standardized Regs. incident to evacuation of dependents at
overseas post of duty, may be paid to employee in behalf of dependents
who are not at his post at time of evacuation but who are directly affected
by orders. However, as payments of additional allowances for unusual
expenses must be attributable to post evacuation order, when dependents
are absent for personal reasons at time evacuation order issues, with no
intention of returning to post for duration of evacuation, employee is not
entitled to special allowance, having incurred no unusual expenses;
but if an absent dependent is prevented from returning by reason of
evacuation order issued during his absence, unusual expenses incurred
are payable from time intended return is blocked

Separate maintenance allowance paid at lower rate than special allow-
ance authorized when dependents are evacuated from overseas post of
employee, involves situations where dependents are not permitted to
reside at employee’s post under circumstances known well in advance to
allow for reasonable planning and, therefore, serves different purpose
than special allowances authorized incident to evacuation of dependents
who, intending to reside at employee’s post, are prevented from so doing
by emergency under cricumstances which do not permit orderly planning
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OFFICERS AND EMPLOYEES—Continued
Overseas—Continued
Dependents—~Continued
Evacuation—Continued
Special allowance payments—Continued
of employee’s household. Furthermore, sec. 262.32 of Standardized Regs.
prohibits payment of separation allowance for period that is less than
90 days—a limitation that does not apply to special allowance. ...
Hired overseas
Residence in United States, etc.

Travel and transportation expenses of mnewly appointed employee
from foreign country may be paid by Canal Zone agencies if employee at
time of appointment has place of actual residence in U.8,, its territories
or possessions. However, as § U.S.C. 5722 authorizes payment of such
expenses only from employee’s place of actual residence at time of
appointment, reimbursement may not exceed that which would have been
allowed employee for travel and transportation from place of actual
residence in U.8., its territories or possessions

Former employee of Canal Zone Govt. whose place of actual residence
was in California, but who at time of appointment was temporarily
residing in Costa Rica, and who had transported his household goods to
Coasta Rica in his own truck prior to signing employment agreement,
which he signed in Costa Rica prior to travel to Canal Zone, may be
reimbursed travel and transportation expenses from Costa Rica to
Canal Zone in accordance with provisions of Office of Management and
Budget Cir. No. A-56, but he may not be reimbursed expenses of moving
from California to Costa Rica since these expenses were not incurred in
anticipation of his appointment in Canal Zone
Overtime. (See Compensation, overtime)

Per diem. (See Subsistence, per diem)
Postal service. (See Post Office Department, employees)
Promotions. (See Compensation, promotions)
Relocation expenses
Transferred employees. (See Officers and employees, transfers, relocation
expenses)
Retirement. (See Retirement, civilian)
Service agreements

Manpower shortage category

Agreements which appointees to manpower shortage positions execute
pursuant to 5 U.S.C. §723(b), to remain in service of agency to which
appointed or assigned for 12 months unless separated for reasons beyond
their control which are acceptable to agency, should be revised to require
only that employee remain in Govt. service, as language of sec. 5723 (b)
is substantially same as see. 5724(i), which has been construed in
Finn v. U.8,, Ct. CL No. 396-69, decided July 15, 1970, to require only
that employee agree to remain “in the Government service” for period
of 12 months rather than in service of particular agency.___ . _..._

Transferred employees. (See Officers and Employees, transfers, service

agreements)
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OFFICERS AND EMPLOYEES—Continued

Severance pay

Compensation. (See Compensation, severance pay)

Eligibility

“Definite time limitation” employees

Executive secretaries of local Selective Service boards who are given
career or career-conditional appointments with 10-year time limitation,
subject to reappointment for another 10-year term, separation, or re-
assignment to another position pursuant to 50 U.S.C. App. 460(b) (4),
hold positions of permanent continuing nature and their appointments
are considered to be in competitive service, making them eligible upon
termination of their employment to severance pay provided under 5
U.8.C. 5595(a) (2) for temporary relief of employees separated from
Federal service since exclusion of employees serving under appointment
with “definite time limitation” from entitlement to severance pay does
not apply to executive seeretaries. _______ _________ . _______________

Employee on military duty

Fact that civilian Air Force technician was on required active mili-
tary duty in Air Force Reserve when installation was transferred does
not disqualify him for severance pay, as employee has restoration rights
to civilian position at place where office has been relocated, or he may
decline transfer and become eligible for severance pay on basis of being
involuntarily separated from civil service. Employee declining transfer
should be given paper restoration to establish pay scale and involuntary
separation made of record, date of restoration to be date employee
applied for restoration, and involuntary, separation date, date he in-
formed agency he would not accept reassignment_ —

Reassignment refused

Refusal of civilian employee to accept order of reassignment to an-
other geographical area, made for best interests of Govt., constituting
insubordination within meaning of delinquency and misconduct as con-
templated by see. 550.705 of Civil Service Regs., employee is not entitled
to severance pay under 5 U.S.C. 5595, which is authorized for employee
separated “through no fault of his own” when he declines to accept
assignment to another commuting area in connection with transfer of
functions or reduction in forece and therefore loses his job because of
technological innovations and improved efﬁmency or closing or curtail-
ment of Federal installations____ e

Indication in Standard Form 57, Application for Federal Employment,
that applicant would not accept employment outside State of residence
does not make him as Federal employee immune from reassignment, as
purpose of Form 57 is to inform appointing officers and not to embody
contract of employment; and, therefore, condition imposed in employ-
ment application does not entitle employee who refuses to accept re-
assignment outside initial State of employment in interests of Govt.
to severance pay authorized in 5 U.8.C. 5595 for employees involuntarily
separated from service through no fault of their own______ .-

Separation status

Distinction between separations involving transfer of function or
reduction-in-force situation and declination of reassignment situation is
that in first situation the primary purpose of employee’s transfer is to
meet responsibility to employee, whereas second situation is ordered
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OFFICERS AND EMPLOYEES—Continued Page

Severance pay—~Continued

Separation status—Continued
reassignment of employee for good of service—first situation involves
declination of offer; the second, refusal to follow order. Fact that equal
treatment for employment purposes is accorded to employees in both
situations under Displaced Employee Program provided by sec. 330.301
of Civil Service Regs. does not negate distinction to require equal treat-
ment of employees in both gituations for severance pay purposes.———-——_ 476
Status

Aliens

Authority in 5 U.S.C. 5584 to waiyve erroneous payments of compensa-
tion made to employees of executive agencies is applicable to non-U.S.
citizens employed by U.S. in foreign areas, as term “employee” as used
in sec. 5584 means employee as defined in 5 U.S.C. 2105; that is, individ-
ual appointed in “civil service,” which constitutes all appointive posi-
tions in executive, judicial, and legislative branches of Govt., except
positions in uniformed services (5 U.S.C. 2101 (1) ). Therefore, Philippine
citizen, properly appointed to position in executive branch to perform
Federal function supervised by Federal employee, is employee under 5
U.S.C. 5584 and entitled to waiver of erroneous compensation payments
without regard to fact employment is under labor agreement with
Philippine Govt 329
Training

Expenses

Meals and room at headquarters

Cost of catering services furnished by hotel located in Dist. of Colum-
bia to conference held pursuant to Govt. Employees Training Act, §
U.8.C. Ch. 41, and considered proper administrative expense when nec-
necessary to achieve objectives of training program, may be paid, pro-
thibition in 40 U.8.C. 34 regarding procurement of hotel room accommo-
dations in Dist. of Columbia in absence of express appropriation for
rental of space for Govt. use in District having no application, even
though cost of using hotel facilities are included in catering charges,
as cost of space is merely cost item included by hotel in fixing catering
charges and rental of space per se is not involved 610
Transfers

International organizations

Employee of Federal Govt. who transferred to public international
organization with reemployment rights under 5 U.8.C. 3582(b), prior
to enactment of Federal Employees Salary Act of 1970, is not entitled
to. retroactive salary adjustment authorized by act for employees on
rolls on effective date of act—Apr. 15, 1970—condition precedent to en-
titlement. However, since under sec. 3582(b) employee who transfers
to public international organization is guaranteed that upon reemploy-
ment compensation payable will not be less than if employee had
remained on Govt. rolls, any salary adjustment required upon reem-
ployment may include retroactive salary payment employee would have
received if on rolls on Apr. 15, 1970 173
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OFFICERS AND EMPLOYEES—Continued Page
Transfers—Continued
Relocation expenses
Temporary quarters
Time limitation
Employees of Federal Highway Administration who are transferred
between duty stations within State of Alaska are only entitled to sub-
sistence expenses for period of 30 days while occupying temporary quar-
ters with their dependents, which is period presecribed in 5 U.S.C.
5724a (a) (3) and implementing regulations when new official station is
located within U.8., its territories or possessions, Commonwealth of
Puerto Rico, or Canal Zone. Extension of subsistence allowance for addi-
tional period of up to 30 days occupancy of temporary quarters applies
only when employee transfers to or from Hawaii, Alaska, territories
or possessions, Commonwealth of Puerto Rico, or Canal Zone, and, there-
fore, employees transferred within Alaska are subject to 30-day
limitation 829
Service agreements
Government v. particular agency service
In view of Finn v. U.8., Ct. Cl. No. 396-69, decided July 15, 1970, to ef-
fect that Govt. agency does not have authortiy under 5 U.S.C. 5724 (i) to
require employee to sign agreement to remain in service of agency for
12 months following effective date of transfer, holding in 46 Comp.
Gen. 738 that agreements executed under sec. 5724(i) require an em-
ployee to remain with particular agency rather than “in the Government
gervice” no longer is for application, with exception of last paragraph
concerning taking of appropriate collection action if employee fails to
remain in Govt. service for 12 months 374
Travel expenses. (See Travel Expenses)
Traveltime
Overtime. (See Compensation, overtime, traveltime)
Wage board
Compensation. (See Compensation, wage board employees)
When-actually-employed, intermittent, etc., employees
Board, committee, and commission members
An attorney in private practice serving 3-year term as member of Ad-
visory Council on Urban Transportation, Dept. of Transportation, estab-
lished by Pub. L. 89-670, and which meets only a few days each year,
who is paid per diem on “when-actually-employed basis” and travel
expenses is ineligible to serve on National Water Commission, even if
different days are devoted to intermittent service for each agency, as
Council member is considered to have status similar to that of intermit-
tent consultant employed and compensated on daily basis and held to be
officer or employee of U.S., and, therefore, is prohibited from accepting
appointment with Commission by language of National Water Commis-
sion Act that “no member of the Commission, during his period of
service on the Commission, hold any other position as an officer or em-
ployee of the United States * * *” 736




INDEX DIGEST 1011

ORDERS Page

Retroactive

Military matters

Transportation and travel matters

Treatment of Fort Stewart and Hunter Army Airfield, located 40 miles
apart, as one installation with one staff which resulted in movement of
military and civilian personnel freely between both installations without
competent orders directing permanent change-of-station or perform-
ance of temporary duty may not be corrected by issuance of retro-
active orders to confirm assignments and authorize travel allowances
for temporary duty or permanent change-of-station allowances incident
to assignments, even though for purposes of Joint Travel Regs., installa-
tions are considered different stations since retroactive orders would be
without effect to change vested rights of personnel involved..._____. 803

PAY
Active duty
Grade or rank
Rear admirals
Assigned not detailed
Legislative history of Pub. L. 90-179, which authorized detailing two
officers—a Navy officer (10 U.8.C. 5149(b)) and a Marine officer (10
U.8.C. 5149(c))—as Assistant Judge Advocates General of Navy, en-
titled to rank and grade of rear admiral (lower half) or brigadier gen-
eral while so serving, unless entitled to higher rank or grade under
another provision of law, evidencing no intent that eaptain or officer of
lesser rank receive pay of rear admiral (lower half) or brigadier gen-
eral, as appropriate, the two Navy captains not detailed but assigned
as Assistant Judge Advocates General to avoid creating entitlement to
flag rank within meaning of 10 U.S.C. §149(b), having been denied grade
of rear admiral (lower half) and its benefits, may not be paid under 37
U.8.C. 202(1) at that grade 22
Record correction. (See Military Personnel, record corection)
Reservists
Drill pay increases
Member of Army National Guard who was on active duty for training
on Apr. 15, 1970, whether or not fulfilling his REP 63, term meaning
obligation incurred under Reserve Enlistment Program of 1963 to serve
on active duty training for period of at least 4 months and to serve in
Reserve component until sixth anniversary of date of enlistment, is not
entitled to retroactive increase in basie pay for inactive duty training
drills attended subsequent to Dec. 81, 1969, and before Apr. 15, 1970, since
both under pertinent provisions of Career Compensation Act and Na-
tional Guard regulations member of National Guard on full-time train-
ing duty cannot be in “drill pay status” while on active duty, and acts
of Deec. 16, 1967, and Apr. 15, 1970, only authorize retroactive adjust-
ment in basic pay under 1970 rates if member was in “drill pay status”
on Apr. 15, 1970 868
Subsequent to temporary disability retirement
Effect on retired pay
Air Force officer who was placed on temporary disability retired lst
n grade of major effective June 1, 1968, recalled under 10 U.8.C. 1211
to active duty in temporary grade of lientenant colonel for 1 day, June 30,
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Active quty—Continued
Subsequent to temporary disability retirement—Continued
Effect on retired pay—Continued
1970, with date of rank from July 19, 1968, and then retired for years of
service under 10 U.S.C. 8911 in grade of lieutenant colonel effective
July 1, 1970, is entitled to payment of difference in retired pay between
grades of lieutenant colonel and major for months of June and July
1970, since prior to July 1, 1970, officer satisfied requirements of 10
U.8.C. 1211 (a) (1). The officer’s entitlement to retired pay at higher grade
for 2 months involved is not under 10 U.S.C. 8963 (a), as he only “served”
1 day in temporary grade, but under 10 U.S.C. 8961, which authorizes
officer to retire in grade he “holds” not the grade in which he “served”
on date of retirement 877
Additional
Hazardous duty
Assignment status
Officers of uniformed services trained in parachute jumping and demo-
lition of explosives, who incident to staff billet assighments evaluate
training programs and equipment, entailing observation of actual train-
ing exercises by special warfare forces, are not entitled to dual hazard-
ous duty incentive pay provided in 37 U.S.C. 301 unless they are assigned
to operational team and actually perform parachute jumping in jump
status or perform demolition duty as primary assignment. Mere evalua-
tion or observation of operational team activities does not qualify of-
ficers for incentive pay ; and in absence of proper orders, any parachute
jumping or demolition of explosives actually performed by officers would
not entitle them to additional pay 425
Aviation duty
Flight performance evidence
Reservists
Requirement. for submission of monthly flight certificates to support
payment of aerial flight pay authorized in 37 U.S.C. 301(f) for members
of Reserve Forces performing inactive-duty training or active-duty train-
ing may be discontinued and applicable regulations amended accordingly
provided procedures are established which will insure that administra-
tive records are maintained at base level to support payments of flight
pay to reservists and will provide adequate basis for subsequent review
by U.S. GAO in view of fact that regulations contained in par. 80231 (a)
of Dept. of Defense Military Pay and Allowances Entitlements Manual
provide that flight pay to reservists shall be governed by provisions and
conditions established for regular members and certificates are no longer
required for such members. 813
Civilian employees. (See Compensation)
Deductions
Pay adjustment upon restoration to duty
In computation of active duty pay and allowances due an enlisted
member of uniformed services incident to correction of military records
under 10 U.S.C. 1552 to show that discharge was null and void and that
he had remained on active duty until voluntarily retired under 10 U.8.C.
8914, deduction of interim civilian earnings is required, notwithstanding
member retired earlier than required by decision of court in 419 F. 24
T14. Moreover, fact that Correction Board’s recommendation against off-
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Deductions—Continued

Pay adustment upon restoration to duty—Continued
setting interim earnings was administratively approved is without effect
as there is no discretionary power to make determinations of specific
amounts to be paid pursuant to military records correction since pay-
ment depends solely upon proper application of statutes and regulations
to facts shown in corrected record

Payment for period of active duty incident to correction of military
records of member of uniformed services is not subject to deduction for
unemployment compensation received by member during period between
premature discharge from duty and retirement, as rule in 35 Comp.
Gen. 241 to effect unemployment compensation is not deductible from
back pay of civilian employee restored to duty because of direct refund
by employee is for application. Therefore, since unemployment compen-
sation received by member does not come within purview of “interim
civilian earnings” for purpose of administrative directive that such
earnings are deductible in Correction Board cases, amount of unemploy-
ment compensation deducted from pay adjustment made to member is
for refund to him
Disability retired pay. (See Pay, retired, disability)
Drill

Training assemblies

Increases
Retroactive adjustment entitlement

Member of Army National Guard who was on active duty for training
on Apr. 15, 1970, whether or not fulfilling his REP 63, term meaning
obligation incurred under Reserve Enlistment Program of 1963 to serve
on active duty training for period of at least 4 months and to serve in
Reserve component until sixth anniversary of date of enlistment, is not
entitled to retroactive increase in basic pay for inactive duty training
drills attended subsequent to Dec. 31, 1969, and before Apr. 15, 1970,
since both under pertinent provisions of Career Compensation Act and
National Guard regulations member of National Guard on full-time
training duty cannot be in ‘“drill pay status” while on active duty, and
acts of Dec. 16, 1967, and Apr. 15, 1970, only authorize retroactive adjust-
ment in basic pay under 1970 rates if member was in “drill pay status”
on Apr. 15, 1970.
Increases

Comparable to classified employees

Adjustment

Although members of uniformed services are authorized pay increases
by Pub. L. 90-207, dated Dec. 16, 1967, whenever general schedule of
compensation for Federal classified employees is increased, Secretary
of Defense in implementing Federal Employees Salary Act of 1970, under
authority of see. 2(b) of E.O. No. 11525, having determined that mem-
iber is not entiitled to increase pursuant to 1970 act unless he was'in active
duty status on date of its enactment—Apr. 15, 1970—Naval Reserve
‘officer injured while on active duty for training from Mar. 9 to Mar. 22,
1970, who continues on basis of disability to receive benefits provided
by 10 U.S.C. 6148(a) and 87 U.S.C. 204 (i), through Apr. 14, 1970, not
having been in active duty status on. Apr. 15, 1970, is not entitled to
retroactive increase.
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Increases—Continued

Comparable to classified employees—Continued

Adustment—Continued

Fact that reemployed civilian who while on military furlough served
on active military duty was on civilian roll on Apr. 15, 1970, date of
enactment of Federal Employees Salary Act of 1970, Pub. L. 91-231,
does not entitle him under act to retroactive adjustment in basic pay
for active military duty performed during period Jan. 1, 1970, through
Mar. 15, 1970, as act provides compensation increases for Federal classi-
fled employees only. However, although Pub. L. 90-207, Dec. 16, 1967,
provides for increase in basic pay for military personnel whenever gen-
eral schedule of compensation for Federal classified employees is in-
creased, Secretary of Defense in implementing 1970 act pursuant to BE.O.
No. 11525 prescribed that member must have been on active duty on
Apr. 15, 1970, to be entitled to retroactive adjustment in payaceeeeee--

Death of member

Widow and designated beneficiary of Air Force captain held to be in
missing in action status from Mar. 28, 1969, until that status was termi-
nated on Mar. 19, 1970, on basis of evidence establishing his death, may
be paid increase in basic pay provided by Federal Employees Salary Act
of 1970, and implemented by H.O. No. 11525, for period Jan. 1, 1970,
retroactive effective date of act, through Mar. 19, 1970, absent contrary
determination under 37 U.S.C. §56(c) by Secretary of Air Force. While
Dept. of Defense Memorandum implementing Executive order permits
retroactive increase in pay for any active service performed in case of
person “who died” after Dec. 31, 1969, but before Apr. 15, 1970, such
authority together with see. § of salary act on which it is based is con-
sldered to have reference to termination of pay because of deatho ...

Effective date
Under Executive Order No. 11525

Member of uniformed services who extended 4-year enlistment on
Apr. 14, 1970, under 10 U.8.C. 509 for 26 months effective Apr. 15, 1970,
date of issuance of E.Q. No. 11525, making new pay rates authorized by
Pub. L. 90-207 and Pub. L. 91-231, retroactively effective to Jan. 1, 1970,
is entitled to have reenlistment bonus earned under 37 U.S.C. 308(a)
computed at new pay rates as Defense Dept. implementation of Execu-
tive order, which restricts use of increased rates in computation of reen-
listment bonus when entitlement occurs after Deec. 31, 1969, but before
Apr. 15, 1970, has no application t0 member who beginning his éxtended
enlistment on Apr. 15, 1970, is entitled to computation of reenlistment
bonus under par. 10905 of Defense Military Pay and Allowances
Manual
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Retired pay. (See Pay, retired, increases)

Retroactive

Active duty requirement

Air Force officer subject to mandatory retirement on Jan. 8, 1970,
under 10 U.8.C. 8921, and pursuant to Uniform Retirement Date Act,
5 U.8.C. 8301, scheduled to retire Feb. 1, 1970, who was continued on
active duty until May 25, 1970, to determine his eligibility for disability
retirement under 10 U.8.C. 1201, is not entitled to retired pay computed
at increased pay rates prescribed by E. O. No. 11525, dated Apr. 15, 1970,
for members on active duty Jan. 1, 1970, in view of restrictions by Secre-
tary of Defense to effect retroactive pay increases do not apply to persons
who became entitled to retired or retainer pay after Dec. 31, 1969, but
before Apr. 15, 1970, prohibition that relates to officer’s Jan. 8, 1970,
mandatory retirement date. However, for active duty performed before
or after Jan. 8, officer is entitled to active duty pay computed at in-
creased rates prescribed in Executive order 258

Air Force officer whose mandaitory retirement date under 10 U.S.C.
8916 was Apr. 11, 1970, and pursuant to Uniform Retirement Date Aect,
5 U.S.C. 8301, he is retired on May 1, 1970—date that may not be con-
sidered because of restrictive provisions of 5 U.8.C. 8301(b), in applying
E. O. No. 11525, dated Apr. 15, 1970, which retroactively prescribes pay
increases authorized by act of Deec. 16, 1967, and Federal Employees
Salary Act of Apr. 15, 1970—is subject to restrictions imposed by Secre-
tary of Defense in implementing order to effect retroactive pay increases
do not apply to persons who became entitled to retired or retainer pay
after Dec. 31, 1969, but before Apr. 15, 1970, and, therefore, officer’s
retired pay is for computaition on basis of active duty pay rate in effect
on Apr. 11, 1970, date of his mandatory retirement; but he is entitled
for active duty performed after Dec. 31, 1969, to higher pay rate pro-
vided by Executive order 258
Missing, interned, ete., persons

Pay increases

Widow and designated beneficiary of Air Force captain held to be in
missing in action status from Mar. 28, 1969, unitil that status was termi-
nated on Mar. 19, 1970, on basis of evidence establishing his death, may
be paid increase in basic pay provided by Federal Employees Salary Act
of 1970, and implemented by E. O. No. 11525, for period Jan. 1, 1970,
retroactive effective date of act, through Mar. 19, 1970, abgent contrary
determination under 37 U.8.C. 556(c) by Secretary of Air Force. While
Dept. of Defense Memorandum implementing Executive order permits
retroactive increase in pay for any active service performed in case of
person ‘“who died” after Dec. 31, 1969, but before Apr. 15, 1970, such
authority together with sec. 5 of salary act on which it is based is con-
sidered to have reference to termination of pay because of death.. . __ 148
Promotions

Effective date

Record correction effect

Fact that Correction of Military Records Board on Apr. 11, 1969,
directed change of records pursuant to 10 U.8.C. 1552, to show that Alr
Force captain had not been twice passed over for promotion to temporary

452-993 O - 72 - 14
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Effective date—Continued
Record correction effect—Continued
grade of major, and that if selected for promotion by next regularly
scheduled board, promotion was to be effective from date first selection
board convened, although at same 'time denying his request for promo-
tion, does not entitle officer promoted pursuant to 10 U.S.C. 8442 and
8447(b) on June 27, 1969, effective Feb. 20, 1968, to increased pay prior
to June 27, 1969, for until promoted, no date could be established for
commencement of higher pay, and Correction Board limited to making
changed in existing record, its attempt to control future contingent event
of promotion is not within purview of 10 U.S.C. 1552 125
Temporary
Saved pay
Temporary grade pay higher
Upon acceptance of permanent appointment pursuanit to 10 U.S.C. 5579
|as engign in Medical Service Corps, Regular Navy, and termination of
temporarily held rank of lieutenant (jg) to which appointed subsequent
tto serving under permanent appointment as line ensign, officer is not
entitled to saved pay, for not having suffered reduction in pay “because
of his former permanent status”—also that of ensign—he is unable to
meet criteria in 10 U.S.C. 5579(d) for eligibility to have higher pay and
allowances received under temporary. appointment as lieutenant (jg)
saved to him 279
Without effect
Where disability retirement orders of Air Force major carried out
recommendations of Physical Evaluation Board who had found officer
permanently disabled and unfit to perform duties of office, promotion of
officer to temporary grade of lieutenant colonel within 3 months prior to
effective date of retirement was without effect and inconsistent with
governing Air Force regulations; and since officer’s disability was not
discovered as result of physical examination for promotion to bring
promotion within purview of 10 U.S.C. 1372(4) and entitle him to retire
at higher grade, there is no authority for payment of retired pay to officer
computed on grade of lieutenant colonel 314
Readjustment payment to reservists on involuntary release
What constitutes involuntary
Pregnancy
Under 10 U.S.C. 687(a), member of Reserve component, or member of
Army or Air Force without component, who is relieved from active duty
“involuntarily,” is entitled to readjustment pay, and since it is manda-
tory under Air Force Reg. 36-12, which establishes procedures governing
separation of officers, to discharge woman officer when determination ig
made by medical officer that she is pregnant, she is considered involun-
tarily separated and entitled to readjustment pay, whether she is sepa-
rated with. or without her consent, sole debtermining factor being that of
pregnancy. Therefore, Reserve officer separated without her consent by
reason of pregnancy who waived hearing and board recommendations
in 10 U.S.C. 1163(a), having been involuntarily separated, is entitled ito
readjustment pay. 229
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Rear admirals, ete.
Active duty grade or rank. (See Pay, active duty, grade or rank, rear
admirals)
Officers serving as Judge Advocates General
Assigned not detailed
Legislative history of Pub. L. 90-179, which authorized detailing two
officers—a Navy officer (10 U.8.C. 5149(b)) and a Marine officer (10
U.8.C. 5149 (c) )—as Assistant Judge Advocates General of Navy, entitled
to rank and grade of rear admiral (lower half) or brigadier general
while so serving, unless entitled ito higher rank or grade under another
provision of law, evidencing no intent that captain or officer of lesser
rank receive pay of rear admiral (lower half) or brigadier general, as
appropriate, the two Navy captains not detailed but assigned as Assist-
ant Judge Advocates General to avoid creating entitlement to flag rank
within meaning of 10 U.S.C. 5149(b), having been denied grade of rear
admiral (lower half) and its benefits, may not be paid under 37 U.8.C.
202(1) at that grade 22
Record correction. (See Military Personnel, record correction)
Reservists
Drill pay. (8ee Pay, drill)
Pay increases
Active duty requirement
Although members of uniformed services are authorized pay increases
by Pub. L. 90207, dated Dec. 16, 1967, whenever general schedule of
compensation for Federal classified employes is increased, Secretary of
Defense in implementing Federal Employees Salary Act of 1970, under
authority of sec. 2(b) of E. O. No. 11525, having determined that member
is not entitled to increase pursuant to 1970 act unless he was in active
duty status on date of its enactment—Apr. 15, 1970—Naval Reserve
officer injured while on active duty for training from Mar. 9 to Mar. 22,
1970, who continues on basis of disability to receive benefits provided
by 10 U.S.C. 6148(a) and 37 U.S.C. 204(i), through Apr. 14, 1970, not
having been in active duty status on Apr. 15, 1970, is not entitled to retro-
active increase 99
Retired
Advancement on retired list
Evidence of satisfactory service in another service
Rule in 49 Comp. Gen. 618 to effect that members of armed services
would be entitled to retired pay based on pay of higher grade, whether
temporary or permanent, in which member served satisfactorily, even
though higher grade was in other than service from which he retired, is
equally applicable to Army members, notwithstanding 10 U.8.C. 3963(a),
under which members are retired, seems to require that qualifying serv-
ice be in Army, since that section, as well as 10 U.S.C. 8963 (a), involved
in ruling, have common legislative source. Under 10 U.8.C. 3963(a),
Secretary is authorized to determine qualification for higher pay; and,
therefore, there is no objection to administrative settlement of retro-
active retired pay due that is not barred by 81 U.S.C. Tla, and 10-year
limitation period begins to run after final administrative determination
of satisfactory service. . 586
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Retired—Continued

Advancement on retired list—Continued

Pay adjustment

Members of uniformed services advanced in grade on retired list with-
out regard to whether their active duty service in higher grade was in
temporary or permanent grade or whether satisfactory service was in
same gervice from which retired may be paid adjustments in retired pay
from date of retirement, even though required administrative approval
of satisfactory service was made more than 10 years subsequent to
retirement, for under rule that claim which by statute is not payable
until its validity is determined by designated agency does not accrue until
determination of validity has been made, members’ claims for adjust-
ment of their retired pay are not barred by act of Oct. 9, 1940, as 10-year
statute of limitation began to run from date of administrative deter-
mination of entitlement to higher grade and not date of retirement__.___

Since claim which by statute is not payable until its validity is deter-
mined by designated agency does not accrue until determination of
validity has been made, it is not barred until 10 years after administra-
tive determination is made and, therefore, application of act of Oct. 9,
1940, 10-year statute of limitation, does not take effect until secretarial
approval of advancement of members on retired list without regard to
whether satisfactory active duty service was in permanent or temporary
grade, or in service from which retired. Readjustment payments that
had been disallowed may be paid administratively, as well as future
claims, whether retirement was for disability or under 10 U.S.C. 8964,
and notwithstanding member’s higher grade was in service from which
retired, and order effecting change to higher grade constitutes date of
administrative determination of satisfactory service in higher grade when
issued on same day as determination

Computation

Multiplier credit

Although inactive Naval Reserve cadet or midshipman time wserved
before July 1949 by Regular Coast Guard officer or enlisted man retiring
either for years of service, for age, or for disability, may not be credited
for purpose of retirement, service counts for multiplier credit and in
accordance with 14 U.8.C. 428, years of service are to be computed under
10 U.S.C. 1405 (4), due to fact that pursuant to 10 U.S.C. 1883 such serv-
ice is “service (other than active service) in a Reserve component of an
armed force.” However, full-time credit may not be given inactive service
in determining multiplier factor under 14 U.S.C. 428 and 10 U.S.C.
1405(4), since service is subject to computation method provided in
10 U.8.C. 1333(4)

Concurrent military retired and eivilian severance pay

Upon reduction in foree as civilian employee of U.S., retired member
of uniformed services may not be paid severance pay as 1965 authoriz-
ing act (5 U.S.C. 5595) excludes payment of severance pay to person
subject to Civil Service Retirement Act or any other retirement law or
system applicable to Federal officers or employees or members of uni-
formed services who at time of separation have fulfilled requirements
for immediate annuity—a term including retired pay—and prohibition
against payment of severance pay is applicable without regard to when
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Concurrent military retired and civilian severance pay—Continued
member first becomes entitled to military retired pay, or whether he is
eligible under Dual Compensation Act of 1964 (5 U.S.C. 55631-5534) to
receive military retired pay concurrently in whole or in part with com-
pensation of his civilian office or position 46

Although civilian position held by retired officer of Regular component
of uniformed services in U.S. Army Special Services Agency, Europe—
local nonappropriated fund activity—is position subject to reduction
of retired pay prescribed by 5 U.S.C. 5532(b), reduction is not required
in officer’s retired pay as reduction would exceed amount officer receives
from civilian employment with additional reduction in retired pay,
result that is not within contemplation of Dual Compensation Act of
1964, for it is unreasonable to require retired officer to accept smaller
amount after employment in civilian position with Govt. than amount of
retired pay he was receiving before that time 604

Concurrent military retired and disability compensation

Prohibition

Conclusion that exemption provision in Dual Compensation Act (B
U.8.C. 5532(c) ) to requirement that retired pay of Regular officer must
be reduced when employed as civilian by Federal Govt. (5 U.8.C.
5532(b)) applies only if retirement was direct result of armed conflict,
or was caused by instrumentality of war in wartime, is justified on basis
of legislative history of provision and its longstanding administrative
interpretation; and, therefore, Mross v. United States, 186 Ct. Cl. 165,
holding that disability—perforated eardrum-—that was war-incurred
but was not disabling and did not constitute significant factor in officer’s
retirement met requirements of exception to dual compensation restric-
tion will not be followed as case is based on particular facts involved-_. 480

Regular Air Force sergeant retired pursuant to 10 U.S.C. 8914, who
while employed as civilian in Federal Govt. loses use of finger, is not
entitled to concurrent payment of civilian disability compensation and
military retired pay on basis the compensation would be paid for per-
manent partial disability and not temporary total disability, thus
bringing payment within exception to dual payment prohibition contained
in 5 U.S.C. 8116(a). In application of limitation in sec. 8116(a), there
has been no recognition of distinction between temporary and permanent
disability, as statute makes no such distinction insofar as concurrent
receipt of military or naval retired pay is concerned, and legislation
would have to be enacted to permit concurrent payment of retired pay
and disability compensation 491

Disability

Active duty recall
Subsequent retirement

Air Force officer who was placed on temporary disability retired list
in grade of major effective June 1, 1968, recalled under 10 U.S.C. 1211 to
active duty in temporary grade of lieutenant colonel for 1 day, June 30,
1970, with date of rank from July 19, 1968, and then retired for years of
service under 10 U.8.C. 8911 in grade of lieutenant colonel effective
July 1, 1970, is entitled to payment of difference in retired pay between
grades of lieutenant colonel and major for months of June and July 1970,
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Disability—Continued
Active duty recall—Continued
Subsequent retirement—Continued
since prior to July 1, 1970, officer satisfied requirements of 10 U.S.C.
1211 (a) (1). The officer’s entitlement to retired pay at higher grade for
2 months involved is not under 10 U.S.C. 8963 (a), as he only ‘“served”
1 day in temporary grade, but under 10 U.S.C. 8961, which authorizes
officer to retire in grade he “holds” not the grade in which he “served”
on date of retirement
Disability found prior to ellglblhty for promotion
Where disability retirement orders of Air Force major carried out
recommendations of Physical Evaluation Board who had found officer
permanently disabled and unfit to perform duties of office, promotion of
officer to temporary grade of lieutenant colonel within 3 months prior
to effective date of retirement was without effeet and inconsistent with
governing Air Force regulations; and since officer’s disability was not
discovered as result of physical examination for promotion to bring
promotion within purview of 10 U.S.C. 1372(4) and entitle him to retire
at higher grade, there is no authority for payment of retired pay to
officer computed on grade of lieutenant colonel —_—
Disability retirement and promotion simultaneously effective
Computation of retired and severance pay
Officer of uniformed service whose physical disability was not con-
sidered disqualifying prior to physical examination qualifying him for
promotion denied by Physical Evaluation Board, upon his subsequent
simultaneous transfer as second lieutenant to temporary disability
retired list under 10 U.S.C. 1202 and advancement to grade of first
lientenant under cl. (4) of 10 U.S.C. 1372, is entitled to retired pay
and disability severance pay computed on basis of higher grade; and
since first determination of physical disability ‘did not disqualify officer
for service, disqualifying disability for which he was retired may be
considered as having been discovered as result of physical examination
for promotion within purview of ¢l. (4) of 10 U.S.C. 18372______________
Physical examination for promotion determination
Major in Air Force Reserves, who before recommended promotion
to grade of lieutenant colonel could take effect was retired under 10
U.8.C. 1201, effective July 9, 1970, with 80-percent disability, and who
thad undergone two physical examinations, one in connection with
“projected voluntary retirement,” other incident to disability retirement,
is not entitled to retired pay computed at higher grade, as disability for
which officer was retired was not found to exist as result of physical
examination for promotion within meaning of 10 U.S.C. 1372(8), nor are
examinations within purview of Brandt v. United States, 155 Ct. Cl. 345,
holding that where physical exminations in connection with promotion
and retirement are given close together, physical disability can be said
to be result of examination for promotion___._
Foreign residence effect
Air Force master sergeant retired under 10 U.S.C. 8914 with over 20
years of service, who during those years retained Canadian citizenship
and returned to Canada to reside when he retired, is entitled to be retired
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Foreign residence effect—Continued
with retired pay as authorized in Formula C, 10 U.S.C. 8991. Member,
permitted to enlist as alien and to be sworn in without restrictions pursu-
ant to 10 U.8.C. 8253 (c), was accepted without restrictions and became
“regular enlisted member of Air Force” within purview of 10 U.S.C.
8914, entitled upon retirement to be member of Air Force Reserve with
obligation to perform active duty until service credits equal 30 years of
both active and inactive service; and, therefore, so long as allegiance
status remains unchanged, Canadian residency does not constitute bar
to receipt of retired pay - 269

Grade, rank, ete., at retirement

Service in higher rank than at retirement

Rule in 49 Comp. Gen. 618 to effect that members of armed services
would be entitled to retired pay based on pay of higher grade, whether
temporary or permanent, in which member served satisfactorily, even
though higher grade was in other than service from which he retired,
is equally applicable to Army members, notwithstanding 10 U.S.C.
3963 (a), under which members are retired, seems to require that qualify-
ing service be in Army, since that section, as well as 10 U.S.C. 8963(a),
involved in ruling, have common legislative source. Under 10 U.S.C.
3963(a), Secretary is authorized to determine qualification for higher
pay; and, therefore, there is no objection to administrative settlement of
retroactive retired pay due that is not barred by 31 U.S.C. 7la, and 10-
year iimitation period begins to run after final administrative determina-
tion of satisfactory service_.__._._ —- - 586

Members of uniformed services advanced in grade on retired list with-
out regard to whether their active duty service in higher grade was in
temporary or permanent grade or whether satisfactory service was in
same service from which retired may be paid adjustments in retired pay
from date of retirement, even though required administrative approval of
satisfactory service was made more than 10 years subsequent to retire-
ment, for under rule that claim which by statute is not payable until its
validity is determined by designated agency does not accrue until deter-
mination of validity has been made, members’ claims for adjustment of
their retired pay are not barred by act of Oct. 9, 1940, as 10-year statute of
limitation began to run from date of administrative determination of en-
titlement to higher grade and not date of retirement___________________ 607

Since claim which by statute is not payable until its validity is deter-
mined by designated agency does not accrue until determination of
validity has been made, it is not barred until 10 years after administra-
tive determination is made and, therefore, application of act of Oct. 9,
1940, }O-year statute of limitation, does not take effect until secretarial
approval of advancement of members on retired list without regard to
whether satisfactory active duty service was in permanent or temporary
grade, or in service from which retired. Readjustment payments that had
been disallowed may be paid administratively, as well as future claims,
whether retirément was for disability or under 10 U.S.C. 8964, and
notwithstanding member’s higher grade was in service from which re-
tired, and order effecting change to higher grade constitutes date of ad-
wninistrative determination of satisfactory service in higher grade when
issued on same day as determination 607
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Cost-of-living increases
Active duty recall
In recomputing retired pay under 10 U.S.C. 1401a and 1402(a) for
member of uniformed services who served on active duty for 2 years sub-
sequent to retirement, Consumer Price Index changes should be reflected
by increasing retired pay by only percent that applicable base index
exceeds index for calendar month immediately preceding month in which
active duty pay rate upon which retired pay is based became effective.
48 Comp. Gen. 398 and B-166385, June 4, 1969, modified .. __
Entitlement
Air Force officer subject to mandatory retirement on Jan. 8, 1970,
under 10 U.8.C. 8921, and pursuant to Uniform Retirement Date Act, 5
U.8.C. 8301, scheduled to retire Feb. 1, 1970, who was continued on
active duty until May 25, 1970, to determine his eligibility for disability
retirement under 10 U.S.C. 1201, is not entitled to retired pay computed
at increased pay rates prescribed by E. O. No. 11525, dated Apr. 15,
1970, for members on active duty Jan. 1, 1970, in view of restrictions by
Secretary of Defense to effect retroactive pay increases do not apply
to persons who became entitled to retired or retainer pay after Dec. 31,
1969, but before Apr. 15, 1970, prohibition that relates to officer’s Jan. §,
1970, mandatory retirement date. However, for active duty performed
before or after Jan. 8, officer is entitled to active duty pay computed
at increased rates prescribed in Executive order________ .
Air Force officer whose mandatory retirement date under 10 U.S.C.
8916 was Apr. 11, 1970, and pursuant to Uniform Retirement Date Act,
5 U.8.C. 8301, he is retired on May 1, 1970—date that may not be con-
gidered because of restrictive provisions of 5 U.S.C. 8301 (b), in apply-
ing B. 0. No. 11525, dated April 15, 1970, which retroactively prescribes
pay increases authorized by act of Dec. 16, 1967, and Federal Employees
Salary Act of Apr. 15, 1970—is subject to restrictions imposed by Secre-
tary of Defense in implementing order to effect retroactive pay in-
creases do not apply to persons who became entitled to retired or retainer
pay after Dec. 81, 1969, but before Apr. 15, 1970, and, therefore, officer’s
retired pay is for computation on basis of active duty pay rate in
effect on Apr. 11, 1970, date of his mandatory retirement; but he is en-
titled for active duty performed after Dec. 81, 1969, to higher pay rate
provided by Executive order_ - __ __ e
Reduction
Civilian employment
Conclugion that exemption provision in Dual Compensation Act (5
U.8.C. 5532 (c)) to requirement that retired pay of Regular officer must
be reduced when employed as civilian by Federal Govt. (6 U.S.C. 5532
(b)) applies only if retirement was direct result of armed conflict, or
was caused by instrumentality of war in wartime, is justified on basis
of legislative history of provision and its longstanding administrative
interpretation; and, therefore, Mross v. United States, 186 Ct. Cl. 165,
holding that disability—perforated eardrum—that was war-incurred
but was not disabling and did not constitute significant factor in officer’s
retirement met requirements of exception to dual compensation restric-
tion will not be followed as case is based on particular facts involved...._
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Re-retirement
Recomputation of retired pay
In recomputing retired pay under 10 U.S.C. 1401a and 1402(a) for
member of uniformed services who served on active duty for 2 years
subsequent to retirement, Consumer Price Index changes should be
reflected by increasing retired pay by only percent that applicable base
index exceeds index for calendar month immediately preceding month
in which active duty pay rate upon which retired pay is based became
effective. 48 Comp. Gen. 398 and B-166335, June 4, 1969, modified_-.____ 232
Retention after age and service qualifications
Service credits
Basis for retention
Retention beyond age 60 of Air Force sergeant under par. 140(2) of
Air National Guard Regulation 39-10 to permit him to complete 26 years
of military service for pay purposes in recognition of “long and distin-
guished military service” would not satisfy requirement of 10 U.S.C.
676 that Secretary concerned order retention in service for purpose
of acquiring additional service credits only if services are military re-
quirement; and sergeant retired under 10 U.S.C. 1331 and 1401, and
authorized retired pay on basis of “with over 22 but less than 26 years”
of non-Regular service, therefore, is not eligible for retired pay com-
puted at pay rate of over 26 years of military service_——.___________ 428
Waiver for civilian retirement benefits
Revocation
A retired member of uniformed services whose military service upon
retirement from civilian employment is not used to establish civil serv-
ice annuity eligibility but is only used in computation of annuity to
increase amount payable, may withdraw his waiver of retired pay and
have pay reinstated as no double benefit would result from same service
by terminating use of military service to compute civil service annuity
and reinstating retired pay, and 5 U.S.C. 8332(e) provides that civil
service retirement does not affect right of employee to retired pay, pen-
sion, or compensation in addition to annuity payable upon retirement
from Federal civilian service 80
Saved
Temporary promotions
Upon acceptance of permanent appointment pursuant to 10 U.S.C.
5579 as ensign in Medical Service Corps, Regular Navy, and termination
of temporarily held rank of lieutenant (jg) to which appointed subse-
quent to serving under permanent appointment as line ensign, officer
is not entitled to saved pay, for not having suffered reduction in pay
“because of his former permanent status’—also that of ensign—he ig
unable to meet criteria in 10 U.S.C. 5579(d) for eligibility to have higher
pay and allowances received under temporary appointment as lieutenant
(jg) saved to him 279
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Service credits
Inactive time
Coast Guard military personnel
Inactive Naval Reserve cadet or midshipman time served before July
1949 by Regular Coast Guard officer or enlisted man retiring either for
years of service under 14 U.S.C. 291, 292, 854, or 355, for age pursuant
to 14 U.8.C. 293 or 858, or for disability as provided in ch. 61, Title 10,
U.8. Code, is not allowable for purpose of retirement. See. 291, in pro-
viding for voluntary retirement of commissioned officers after 20 years of
service requires such service to have been “active service,” word “serv-
ice” in secs. 292, 854, and 355, authorizing voluntary retirement for com-
missioned officers after 30 years, and for enlisted men after 30 or 20
years, has been interpreted since 1948 as “active service,” sees. 293 and
858 in providing for compulsory retirement at age 62 make no references
to years of service; and under 10 U.S.C. 1208 disabihty retirement is com-
puted on basis of active service__ 808
Although inactive Naval Reserve cadet or midshipman time served
before July 1949 by Regular Coast Guard officer or enlisted man retiring
either for years of service, for age, or for disability, may not be credited
for purpose of retirement, service counts for multiplier credit and in ac-
cordance with 14 U.S.C. 423, years of service are to be computed under
10 U.8.C. 1405(4), due to fact that pursuant to 10 U.8.C. 1333 such serv-
ice is “service (other than active service) in a reserve component of an
armed force.” However, full-time credit may not be given inactive
service in determining multiplier factor under 14 U.S.C. 423 and 10
U.8.C. 1405(4), since service is subject to computation method provided
in 10 U.S.C. 1333(4) __ - 308
In crediting inactive Naval Reserve cadet or midshipman service per-
formed before July 1949 by Regular Coast Guard officer or enlisted man
for retirement purposes, there is no distinction to be drawn between
status of “Cadet, MMR, USNR,” or “Midshipman, MMR, USNR,” inas-
much as persons having either status are regarded as members of U.S.
Naval Reserve

PAYMENTS
Checks. (See Checks)
Contraets. (See Contracts, payments)
PERSONAL SERVICES
Private contract ». Government personnel
Employment reeruiting
Contracts with District of Columbia Urban Corps, part of D.C. Govt,,
and similar Urban Corps and other organizations, including profit-mak-
ing organizations, in other localities may not be entered into by Federal
agencies for purpose of recruiting students and dealing with educational
ingtitutions because type of services contemplated ean be performed more
economically and feasibly by their own personnel. Even if contract ar-
rangement were permitted with D.C. Urban Corps, “override” payable
would constitute reimbursement to D.C. Govt. that is barred by sec. 601
of Economy Act of 1932 (81 U.S.C. 886) ; moreover, any payment received
would be for deposit into Treasury of U.S. to avoid augmentation of D.C.
appropriation used to fund Corps 553

308
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POST OFFICE DEPARTMENT
Contracts
Labor stipulations
Davis-Bacon Act
Contracts for repainting mailboxes at their stationary positions, work
that is regular, continuous and recurring, and is performed in accord-
ance with Post Office Dept.’s Letter Box Maintenance Handbook ap-
proximately every 36 months, are subject to Davis-Beacon Act, 40 U.S.C.
2764, an act that is applicable to contracts in excess of $2,000 for painting
and decorating of public buildings and works, whether performed in con-
junction with original construction or as regular maintenance, and mail-
boxes are within contemplation of term “public works,” which term en-
compasses any Govt-owned facility necessary for carrying on commu-
nity life and to cover any article or structure that is placed, either per-
manently or temporarily, at particular location to serve public purpose-- 720
Employees
Transfers
During retroactive period of compensation increases
Former General Schedule employees of Post Office Dept. who trans-
ferred to higher General Schedule position in another agency between
Aung. 12, 1970, date of enactment of Postal Reorganization Act, which
provides approximately 8-percent salary increase, and effective date of
act, first pay period beginning on or after Apr. 16, 1970, are entitled to
have “not less than two-step increase” authorized in 5 U.S.C. 5334(b)
for employees who are promoted or transferred, computed on revised
General Schedule rate of Post Office Dept.; for in absence of specific
language to contrary, rule for application is that retroactive salary in-
creases apply as if increase had been in force and effect at time of
change of status of employee 414
‘Where agency has policy to extend benefit of highest previous rate rule
prescribed in 5 U.8.C. 5334 (a), salary of employee who left Post Office
Dept. during retroactive period between enactment of Postal Reorganiza-
tion Act and its effective date may be adjusted to refiect increase au-
thorized by act; and where agency does not have established policy,
but did give employee benefit of last Post Office Dept. rate, it is within
agency’s discretion whether or not to adjust employee’s salary to reflect
inerease in Post Office rate. However, sec. 531.203(d) (4) of Civil Serv-
ice Commission Regs. relating to general increases in General Schedule
and not to special increases, employee who was not on rolls at time of
enactment of Reorganization Act may not be given benefit of increased
rate for purposes of “highest previous rate” rule 414
Mails
Transportation
Emergency contracts
Autbority in 49 U.8.C. 1375(h) to use air taxi mail service contracts
in event of emergency caused by flood, fire, or other calamitous visitation
may not be exercised upon occurrence of any unforeseen event which
renders normal mail transportation facilities unavailable, such as sud-
den loss of RPO train schedule, or unexpected closing of airport runway
causing certified air carriers to temporarily suspend service at airport;
for under the “ejusdem generis” rule of construction, general words
“calamitous visitation” are restricted by particular terms “fiood or fire,”
and term “calamity” supposes continuous state produced by natural
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POST OFFICE DEPARTMENT—C Continued Page
Mails—Continued
Transportation—Continued
Emergency contracts—Continued
causes. Nonconforming existing contracts should be terminated as soon
as practicable, and any temporary arrangements made under Postal Re-
organization Act should be terminated when emergency ceases_—_.___ 256
Star route contracts
Readjustment compensation
Method of computation
The unilateral change by Post Office Dept. from so-called “operating
ratio method” to new formula to determine readjustment of compensa-
tion under star route contracts pursuant to 39 U.S.C. 6423 whereby
increases in profit are -governed exclusively by additional capital ex-
penditures incurred through purchase or maintenance of capital goods
is not prohibited by statute, and denial of adjustment is not considered
dispute concerning question of fact within meaning of ‘“Disputes”
clause of contract. Although sec. 6423 gives star route contractor right
to ask for readjustment of compensation and to expect reasonable return,
Postmaster General has discretionary authority to determine that operat-
ing ratio method converts star route contract into undesirable type
of cost-plus contract whereby profit is allowed as percentage cost—._.__ 694
Strikes
Duty performance by military reservists
Duties performed by civilian employees who as Reserves of Armed
Forces and National Guardsmen were called into active military service
pursuant to Presidential Proc. 3972, dated Mar. 23, 1970, to carry out
work of striking Postal Service employees are considered military aid to
enforce law within meaning of 5 U.S.C. 6323 (c), as military service was
performed in order to cause laws relating to Post Office to have force
and to protect mail ; therefore, employees are entitled because of such
service to military leave prescribed by 5 U.S.C. 6323 (c), and their pay
should be adjusted to comply with § U.S.C. 5519 by crediting military
pay against civilian compensation payable to employeeS .~ ______. 154
POSTAL SERVICE, UNITED STATES
Appropriations
Transferred from Post Office Department
Status
Although utilization by Postal Service of obligated and unobligated
appropriations available to Post Office Dept. on July 1, 1970, effective
date of transition of its functions to Postal Service is permitted under
39 U.S.C. 2002(a)(2), unobligated balances for fiscal year 1970 and
prior years that had reverted to Treasury pursuant to 31 U.S.C. 701
would require act of Congress to be made available to Postal Service
for liquidation of valid obligations. However, 1971 appropriations need
not be included in any reappropriation of funds since they had not ex-
pired for obligation or reverted to Treasury. Notwithstanding 39 U.S.C.
1005(e) requires Postal Service to assume obligation to pay for annual
leave that accrued to employees before and after transition, since such
leave is not chargeable to unexpended balances of prior year appro-
priations transferred to Service, Federal Govt. pursuant to 39 U.S.C.
2002(a) (2) is liable for payments. 863
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POSTAL SERVICE, UNITED STATES—Continued Page
Authority
Relieve, compromise, or settle relief cases
The new sec, 39 U.S.C. 2601 (b), which places responsibility to relleve,
compromise, or _otherwise‘ settle relief cases concerning Postal matters
in Postal Service and removes U.S. GAO from process does not have
effect of setting aside decisions already made by GAO on relief matters
under 31 U.S.C. 82a-1 or 39 U.S.C. 2401. Although procedvral or remedial
statutes such as 39 U.8.C. 2601 (b) are not subject to general rule against
retroactive application and they apply to all acerued, pending, and future
actions, steps already taken, pleadings, and all things done under old
law stand, unless contrary intent is manifested. Since change in proce-
dural law does not operate retroactively, new authority of 39 U.S.C.
2601 (b) does not extend to affect, change, or modify actions taken by -
GAO on postal relief matters prior to effective date of section—. .- 731
Postal Reorganization Act
Employee salary increases
“Highest previous salary rule.” (See Compensation, postal service,
rates, highest previous rate, Postal Reorganization Aect increases)
Rural mail carriers
Equipment maintenance allowance
“Scheduled” work requirement
Equipment maintenance allowance to rural mail carriers authorized
under 39 U.8.C. 8543(f) would not be payable to carriers on five
Monday national holidays established by Pub. L. 90-363, approved
June 28, 1968, if carriers were not scheduled to work on those days
and so notified in advance. Applying construction of act of Feb. 28, 1925,
former similar authority for paying allowance, to effect allowance is
payable “in the same manner as payment for regular compensation” and
on basis of miles “scheduled,” it follows U.S. Postal Service is not re-
quired to pay allowance if rural mail carriers are notified in advance
that they will not be scheduled or required to deliver mail on their routes
on particular day when they otherwise normally would do 80— oo 735
PROPERTY
Public
Damage, loss, etc.
Freight charges
Delivery accomplishment
Freight charges claimed on overseas shipment that moved under GBL
identifying shipment as frozen foods and which was refused at destina-
tion when it was discovered shipment contained meat as vessel had made
several stops at ports considered to be infected areas for meat products,
may not be allowed, even though part of shipment was returned to
origin point in U.S., meat having been jettisoned at sea because its return
was prohibited under Dept. of Agriculture regulation, as Consignee’s
Certificate of Delivery on GBL was not and could not have been accom-
plished without delivery of shipment—condition precedent to liability
for freight charges 164
Recovery disposition
Moneys received from carriers by Natlonal Credit Union Administra-
tion (NCUA) in settlement for goods lost or damaged in transit that
were shipped in connection with operations of Administration should be
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PROPERTY—Continued Page
Public—Continued
Damage, loss, etc.—Continued
Recovery disposition-—Continued
deposited for credit to account of Administration and not general fund
of Treasury since miscellaneous receipts rule (81 U.S8.C. 484) is not for
application, as operating funds of NCUA are not provided by annual
appropriations but by fees and assessments upon credit unions pursuant
to 12 U.8.C. 1765, which provides for deposit of collections from credit
unions with Treasurer of U.S. for credit to account of Administration... 546
Private use
Authority
Lease of land adjacent to Visitors’ Information Center at John F. Ken-
nedy Center, Fla., for construction of nondenominational chapel from
funds raised by public subscription is pursuant to Art. IV, sec. 8, cl. 2
of Constitution of U.8., a congressional and not executive function, unless
otherwise specifically provided by statute, and leasing authority in sec.
203(b) (8) National Aeronautics and Space Act of 1958, as amended
(42 U.B.C. 2473(b)(8)), does not appear to be intended as specific
authority for execution of proposed 30-year lease. Therefore, because
of nature of its use, land within Federal enclave should not be leased
without congressional approval of chapel construction, and payment
of annual rental has no significance in considering lack of specific
authority to lease land.._. 63
Services furnished by muniecipalities
Service charge levied on each ton of refuse deposited at county in-
cinerator by Federal agencies or their contractors, which is not imposed
on residents or non-Federal tax-exempt users including State agencies
where cost of operation and maintenance of incinerator is borne by
general tax revenues and county’s authority to levy tax is doubtful, is in
nature of tax to which U.S. is immune ; and placement of U.S. in separate
category from other property tax-exempft entities for purpose of imposing
charge is unreasonable and discriminatory classification on the part of
county and, therefore, payment of charge is unauthorized. However,
payment of charge may continue to be made under contracts including
charge and providing for refund upon resolution of matter . —__ 343
Surplus
Digposition. (See Sales)
PUBLIC LANDS
Acquisition
Subway construction
In development of rail rapid transit system, Board of Direcbtors of
Washington Metropolitan Area Transit Authority—instrumentality cre-
ated by Compact with consent of Congress—may acquire lands under
administration of National Park Service of Dept. of Interior, and should
cash be paid for appraised value of parklands, cash is for deposit into
Treasury in accordance with 31 U.S.C. 484. However, if congressional
approval is sought to use money to replace surface parklands, amount
received by Dept. may be held in escrow for period not to exceed 2 years.
Furthermore, under provisions of Compact, Board has authority to pur-
chase land to replace surface parklands needed for transit purposes-___. 159
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QUARTERS ALLOWANCE
Dependents

Quarters occupancy prevented by “competent authority”

Although par. 30221 of the Dept. of Defense Pay and Allowances En-
titlements Manual and 37 U.S.C. 403(d) provide for payment of basic
allowance for quarters when because of orders by competent authority
the dependents of member of uniformed services are prevented from
occupying assigned quarters, where Govt. arranges for movement of
household goods of Army officer to family type quarters designated ade-
quate and move is not accomplished by effective date stated in assignment
order, payment of basic allowance for quarters with dependents to
officers may not be continuned beyond effective date of quarters assign-
ment as transportation contract does not constitute “competent au-
thority” required to create entitlement to allowance after effective date
of assignment 174

REAL PROPERTY
Acquisition
Owners, etc., moving expenses
Statute of limitation for claiming

Requirement in Pub. L. 85433, May 29, 1958, that claim for moving ex-
penses incurred incident to conveying lands to U.S., supported by itemized
statement of expenses, losses, and damage, must be “submitted to the
Secretary within one year from date upon which the premises involved
are vacated” is unambiguous and not subject to construction and, there-
flore, neither expenses incurred before expiration of year and not claimed,
nor additional expenses incurred after expiration of statutory period
may be reimbursed. However, persons displaced after Jan. 2, 1971, by
acquisition of real property by U.S. should be compensated for moving
and related expenses under Pub. L. 91-646, which replaces 1958 act and
provides for head of each Federal agency to establish regulations and
procedures to implement act. 822

‘When decision of Comptroller General contains instructions for cor-
rective action in regard to departmentdl policy, Secretary concerned
is required under sec. 236 of Legislative Reorganization Act of 1970,
84 Stat. 1140, 1171, to submit written statements as to action taken not
later than 60 days after date of decision to Committees of Govt. Opera-
tions of both houses and to Committees on Appropriations in connection
with request for appropriations made more than 60 days after date of
decision, action that Dept. of Interior is required to take incident to
recommendation that Bur. of Sport Fisheries and Wildlife correct its
Realty Manual to refiect proper application of Statute of Limitation
in Pub. L. 85433 regarding submission of expenses incurred in moving
from lands acquired by U.S 822
Surplus Government property

Sale

Price sufficiency

Withdrawal of opportunity afforded high bidder to increase its bid
for purchase of Govt. real property which was submitted in amount less
than estimated value of property and rejection of bid upon receipt of late
higher bid in excess of appraised value of property where late delivery of
bid sent by special delivery certified airmail was due solely to delay in
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REAL PROPERTY—Continued Page
Surplus Government property—Continued
Sale—Continued
Price sufficiency—Continuned
mails for which bidder was not responsible was in accord with procedure
prescribed in sec. 101-47, 305-1 of Title 41, Code of Federal Regs. which
governs disposal of surplus real property, and award made to highest
bidder will not be disturbed, and it is immaterial that displaced high
bidder had been advised to hand carry its bid to insure timely delivery
and was not given advance notice of sale _ 815
REGULATIONS
Implementing procedures
Monroney Amendment
Wage adjustments
In retroactive application of Monroney Amendment wage schedule,
B U.S8.C. 5341 (c), pursuant to U.S. Civil Service Bulletin No. 532-9,
dated Sept. 23, 1970, when comparison of individual wage payments
evidences previous wage schedule payments were less than employee is
entitled to under Monroney Amendment, employee should be paid differ-
ence; and if previous payment was greater than amount due under
amendment, employee may retain difference. However, where comparison
of individual payments shows that underpayments equal over payments,
no payment is due employee 495
RESERVE OFFICERS’ TRAINING CORPS .
(See Military Personnel, Reserve Oficers’ Training Corps)

RETIREMENT

Civilian

Service credits

Military service
Effect on social security benefits

When retired member of uniformed services employed as civilian
becomes eligible for old age and survivor insurance benefits under Social
Security Act, 42 U.8.C. 402, withdrawal of his waiver of military pay and
exclusion of his military service from computation of his civil service an-
nuity would not result in payment of double benefit if military service
had not been used to establish civil service annuity eligibility but was
used only in computation of annuity amount payable. 80

Waliver of retired pay

A retired member of uniformed services whose military service upon
retirement from civilian employment is not used to establish civil
service annuity eligibility but is only used in computation of annuity to
increase amount payable, may withdraw his waiver of retired pay and
have pay reinstated as no double benefit would result from same service
by terminating use of military service t0 compute civil service annuity
and reinstating retired pay, and 5 U.S.C. 8332(e) provides that civil
service retirement does not affeet right of employee to retired pay, pen-
sion, or compensation in addition to annuity payable upon retirement
from Federal civilian service. 5 80
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RIGHTS, VESTED v. DISCRETIONARY
Military matters
Retroactive orders
Treatment of Fort Stewart and Hunter Army Airfield, located 40 miles
apart, as one installation with one staff which resulted in movement
of military and civilian personnel freely between both installations with-
out competent orders and directing permanent change-of-station or
performance of temporary duty may not be corrected by issuance of retro-
active orders to confirm assignments and authorize travel allowances
for temporary duty or permanent change-of-station allowances incident
to assignments, even though for purposes of Joint Travel Regs., installa-
tions are considered different stations since retroactive orders would
be without effect to change vested rights of personnel involved._______ 803
Statutory amendments
Retroactive application
Rule
The 1970 amendment to Omnibus Crime Control Act of 1968, which
makes clear that personnel compensation limitations only apply to
restrict use of grant funds for payment of police and other regular law-
enforcement personnel and not to support services, may be retroactively
applied to unobligated and unspent block grants awarded for fiscal
years 1969 and 1970 on matching basis by Law Enforcement Assistance
Administration under 1968 act to States for subgranting, as well as to
“discretionary” grants made to States or directly to cities and coun-
ties, as rule against retroactive application of Statutes—absent clear
intent to the contrary—pertains to enactment that would prejudicially
affect vested rights, or legal character of past transactions, whereas
1969 and 1970 fiscal year grant funds committed by Govt. are yet to be
obligated by States 750
ROADS AND TRAILS
(Sec Highways)
SALES
Bids
Identical
Awards made under sales invitation for bids on basis of lots drawn
by three bidders who had submitted identical bids because there was
no other evidence of collusive bidding, where Justice Dept. had taken no
iaction on report of receipt of identical bids, and bid prices submitted
were reasonable, were not proper, even though provisions of DOD Man-
ual 4160.21-M were followed. Although awards will not be disturbed,
steps should be taken to obtain in future surplus sales the full and unre-
stricted competition contemplated by competitive bidding system and to
avoid acceptance of reasonable bid prices as substitute for adequate
competition ; and if circumstances do not permit reasonable determina-
tion that price competition was adequate, sales should be resolicited—-- 382
Late
Bidder not responsible
Withdrawal of opportunity -afforded high bidder to increase its bid
for purchase of Govt. real property which was submitted in amount less
than estimated walue of property and rejection of bid upon receipt of
late higher bid in excess of appraised value of property where late de-
livery of bid sent by special delivery certified airmail was due solely to
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SALES—Continued
Bids—Continued
Late—Continned
Bidder not responsible—Continued
delay in mails for which bidder was not responsible was in accord with
procedure prescribed in sec. 10147, 305-1 of Title 41, Code of Federal
Regs. which governs disposal of surplus real property, and award made
to highest bidder will not be disturbed, and it is immaterial that dis-
placed high bidder had been advised to hand carry its bid to insure
timely delivery and was not given advance notice of sale.___.___.____
Mistakes
“Apparent on face of bid” requirement
Bid on surplus steel bars offering unit and extended prices that were
incompatible with footage shown in sales invitation, and which was
verified as intending to buy steel at total bid price reflected in bid,
thus making it highest bid received, may not be accepted. While both
DSAM Disposal Manual and par. 2-406.2 of Armed Services Procure-
ment Reg. authorize correction of clerical mistake “apparent on the face
of the bid,” since error could lrave occurred in either unit or bid price,
mistake is not apparent, as intended bid cannot be ascertained from bid
itself; and bid correction, even if pecuinarily advantageous to Govt.,
would be harmful to competitive system______ . ________
Disclaimer of warranty
Erroneous description
Relief generally
Under invitations for bids to dispose of surplus property on “as is
and “where is” basis, bidders advised that estimated weight of items
offered were not guaranteed and urged to inspect property are not en-
titled to price adjustment for weight shorbages if descriptive information
used by holding activity was best available, or if not available, weight
estimate was based on visual insvection of property because it would
not have been feasible to weigh individual items. However, relief may
be granted where contracting officer had actual or constructive notice
of misdeseription before award, or holding activity unexplainedly almost
tripled weight which had been accurately shown in rough draft of sales
writeup —_.——_____ e -
Property descriptions
Rule
Rule to be derived from past decisions of Comntroller General relating
to claims for alleged misdescription of surplus property where no guar-
antee provisions were incorporated in invitation is that holding author-
ity, including property disposal officer, should be held to use of best
information available, accuracy of which may be relied on if not. inter-
nally inconsistent, but if information is contradictory or inconsistent,
holding activity has duty to select on some reasonable basis descriptive
information to be used. If no information is available, holding activity
has duty to develop description of property on reasonable basis, taking
into consideration circumstances and effort in relation to probable
value. Errors in judgment or typographical errors by holding activity
would not per se violate rule_._._.__
Real property. (See Real property, surplus Government property, sale)
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SAVINGS DEPOSITS Page
Retroactive deposits
Military personnel
Administrative error adjustments
Missing, interned, etc., persons
Additional amounts due missing member of uniformed services not
as result of correction of records pursuant to 10 U.S.C. 1552, but simply
because amounts due were not credited through administrative over-
sight, may be retroactively deposited in Uniformed Services Savings
Deposit Program (10 U.S.C. 1035(e)) commensurate with date deposit
accrued, for it would be contrary to congressional intent in enacting
Savings Deposit Program to prevent deposits from being made as they
accrued merely because of administrative errors._ . ________ 718
Record correction adjustments
Missing, interned, etc., persons
When as result of correction of records under 10 U.S.C. 1552 member
of uniformed services in missing status becomes entitled to item of pay
or allowance retroactively, amount due member may be deposited retro-
actively in Uniformed Services Savings Deposit Program established by
Pub. L. 90-122 (10 U.S.C. 1035(e)), in same manner as if his original
records had shown same information contained in corrected records, and
record as corrected should show amounts and dates of all deposits made
pursuant to corrected record . _ . __ o _. 718

SELECTIVE SERVICE SYSTEM
Boards
Employees
Status

Executive secretaries of local Selective Service boards who are given
career or career-conditional appointments with 10-year time limitation,
subject to reappointment for another 10-year term, separation, or reas-
signment to another position pursnant to 50 U.S. C. App. 460(b) (4), hold
positions of permanent continuing nature and their appointments are
considered to be in competitive service. making them eligible 1pon
termination of their employvment to severance pay provided under 5
U.8.C. 5595(a) (2) for temporary relief of employvees separated from
Federal service since exclusion of employees serving under appointment
with “definite time limitation” from entitlement to severance pay does
not apply to executive secretaries___________________ . 726

SOCIAL SECURITY
Coverage
Retired military nersonnel
Emnloyment by Federal Government }

When retired member of uniformed services emploved as civilian be-
comes eligible for old age and survivor insurance benefits under Social
Securitv Act, 42 U.8.C. 402, withdrawal of his waiver of military pay and
exclusion of his military service from computation of his civil service
annuitv would not result in nayment of double benefit if military service
had not been used to establish civil service annuity eligibility but was
used only in computation of annuity amount payable__________________ 80
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STATES Page
Federal aid, grants, ete.
Restrictions imposed by law
Removal
Retroactive application
The 1970 amendment to Omnibus Crime Control Act of 1968, which
makes clear that personnel compensation limitations only apply to re-
strict use of grant funds for payment of police and other regular law-
enforcement personnel and not to support services, may be retroactively
applied to unobligated and unspent block grants awarded for fiscal years
1969 and 1970 on matching basis by Law Enforcement Assistance Admin-
istration under 1968 act to States for subgranting, as well as to “discre-
tionary” grants made to States or directly to cities and counties, as rule
against retroactive application of Statutes—absent clear intent to the
contrary—pertains to enactment that would prejudicially affect vested
rights, or legal character of past transactions, whereas 1969 and 1970
fiscal year grant funds committed hy Govt. are yet to be obligated by
States o S 750
Municipalities
Services to Federal Government
Payment based on quantum of services
Reasonable charge by political subdivision based on quantum of direct
service furnished, and which is applied equally to all property tax-
exempt entities, need not be considered tax against U.S., even though
services are furnished to taxpayers without direct charge, provided
political subdivision is not required by law to furnish service in-
volved without direct charge to all located within its boundaries, such as
fire and police protection. - 343
Service charge v. tax
Service charge levied on each ton of refuse deposited at county incin-
erator by Federal agencies or their contractors, which is not imposed on
residents or nonfederal tax-exempt users including State agencies, where
cost of operation and maintenance of incinerator is borne by general
tax revenues and county’s authority to levy tax is doubtful, is in nature
of tax to which U.8. is immune ; and placement of U.S. in separate cate-
gory from other property tax-exempt entities for purpose of imposing
charge is unreasonable and discriminatory classification on the part of
county and, therefore, payment of charge is unauthorized. However,
payment of charge may continue to be made under contracts including
charge and providing for refund upon resolution of matter____________ 343
Taxes. (See Taxes, State)

STATION ALLOWANCES

Military personnel

Excess living costs outside United States, ete.

Dependents’ absences

When member of uniformed services remains at permanent duty sta-
tion outside U.S. while one or more of dependents returns to U.S.
for visit, cost-of-living allowance adjustment required by par. M4301-8c
(1), items 1, 2, and 8 of Joint Travel Regs. may be waived if absence is
for 830 days or less, and paragraph amended accordingly. 37 U.8.C. 405,
which authorizes consideration of cost-of-living element in prescribing
payment of per diem, indicates no requirement to adjust cost-of-living
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STATION ALLOWANCES—Continued Page
Military personnel—Continued
Excess living costs outside United States, ete.—Continued
Dependents’ absences—Continued
allowances during absence of member’s dependents for short periods;
and waiver of adjustment would be in harmony with regulations imple-
menting cost-of-living allowances provided by sec. 221 of Overseas Dif-
ferential and Allowances Act, 5 U.8.C. 5924, for civilian employees of
GOV e e e 386
Temporary lodgings
Advance return of dependents from overseas
Temporary lodging allowance payable to member of uniformed serv-
ices on basis he incurs more than normal expenses for use of hotel
accommodations and public restaurants for prescribed period im-
mediately preceding departure from overseas station on permanent
change of station may not be authorized incident to advance return of
member’s dependents under 37 U.S.C. 406(e) and (h), as temporary lodg-
ing allowance is permanent station allowance that may not be used to
supplement transportation allowances prescribed by subsecs. 406(e)
and (h) for movement of dependents, baggage, and household effects in
unusual or emergency circumstances, or when Secretary concerned de-
termines movement is in best interest of member, his dependents, or
U.8. without regard to issuance of change-of-station orders____________ 83
Delayed departure no fault of member or dependents
Additional temporary lodging allowance provided by par. M4303—
2e(2), Joint Travel Regs., when departure of member with dependents
from overseas duty station is delayed beyond 10-day period of entitle-
ment through no fault of member or dependents, should not have been
paid to member whose departure was delayed awaiting court-martial
proceedings, since charges of misconduct against member established
prima facie that he was not without fault for delay. Therefore, there was
no entitlement to allowance for period during which charges were pend-
ing, and member would be eligible to receive allowance only if exonerated
from blame. However, having been found guilty—and it is immaterial if
charges were made in civil action or under Uniform Code of Military
Justice—erroneous allowance payments would be for recoupment but
for fact administrative regulations were not elear___________________ 537

STATUTES OF LIMITATION

Claims

Date of accrual

Administrative determinations

Since claim which by statute is not payable until its validity is deter-
mined by designated agency does not accrue until determination of
validity has been made, it is not barred until 10 years after admin-
istrative determination is made and, therefore, application of act
of Oct. 9, 1940, 10-year statute of limitation, does not take effect until
secretarial approval of advancement of members on retired list without
regard to whether satisfactory active duty servicée was in permanent or
temporary grade, or in service from which retired. Readjustment pay-
ments that had been disallowed may be naid administratively, as well as
future claims, whether retirement was for disability or under 10 U.8.C.
8964, and notwithstanding member’s higher grade was in service from
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STATUTORY CONSTRUCTION—Continued
Claims—Continued
Date of acerual—Continued
Administrative determinations—Continued
which retired, and order effecting change to higher grade constitutes date
of administrative determination of satisfactory service in higher grade
when issued on same day as determination
Retired pay
Members of uniformed services advanced in grade on retired list with-
out regard to whether their active duty service in higher grade was in
temporary or permanent grade or whether satisfactory service was in
same service from which retired may be paid adjustments in retired pay
from date of retirement, even though required administrative approval
of satisfactory service was made more than 10 years subsequent to re-
tirement, for under rule that claim which by statute is not payable until
its validity is determined by designated agency does not accrue until de-
termination of validity has been made, members’ claims for adjustment
of their retired pay are not barred by act of Oct. 9, 1940, as 10-year
statute of limitation began to run from date of administrative determi-
nation of entitlement to higher grade and not date of retirement _______
Expiration of statutory period of limitation
Claimants interests protected
Claims for 8 hours of additional compensation at overtime rates that
are presented to Corps of Engineers by civilian wage board employees
who performed 24-hour tours of duty on dredges and other floating
plants, receiving compensation for only 8 hours of work on straight-time
basis may be paid, if properly documented, by Corps on basis of two-
thirds rule in Detling and France consolidated cases, 432 F. 2d 462
(1970). However, doubtful claims should be forwarded for settlement to
Claims Division of U.8. GAO pursuant to 4 GAO 5.1, and when 10-year
limitation act of Oct. 9, 1940 is involved and claims cannot be promptly
approved and paid in full amount claimed, they should be forwarded to
Claims Division for recording under 4 GAO 7.1, and after recording
claims will be returned to Corps for payment, denial, or referral back to
GAO for adjudication .

STATUTORY CONSTRUCTION

Court interpretation

Eftect

In sale for scrapping of vessels from national defense fleet, secs. 5 and
6 of Merchant Marine Act of 1920, affording preference to U.S. citizens,
remain in effect and are applicable to sales for scrapping or otherwise,
for notwithstanding secs. 508 and 510(j) of 1936 Merchant Marine Act
authorizing sale of surplus vessels contain no preference provisions,
Maritime Administration continued to accord preference to U.S. citizens,
and addition of see. 510(J) to 1986 act by amendment in 1965 did not
repeal preference aspects of 1920 act by implication, an interpretation in
accord with Amell v. United States, 384 U.S. 1568. Furthermore, histories
of 1936 act and 1965 amendment do not indicate intent to deprive domes-
tic firms of preference obtained under 1920 act
“Ejusdem generis” rule

Authority in 49 U.8.C. 1375(h) to use air taxi mail service contracts
in event of emergency caused by flood, fire, or other calamitous visitation
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STATUTES OF LIMITATION—Continued Page
“Ejusdem generis” rule—Continued

may not be exercised upon occurrence of any unforseen event which
which renders normal mail transportation facilities unavailable, such
as sudden loss of RPO train schedule, or unexpected closing of airport
runway causing certified air carriers to temporarily suspend service at
airport; for under the “ejusdem generis” rule of construction, general
words “calamitous visitation” are restricted by particular terms “flood
or fire,” and term “calamity” supposes continuous state produced by
natural causes. Noriconforming existing contracts should be terminated
as soon as practicable, and any temporary arrangements made under
Postal Reorganization Act should be terminated when emergency ceases.. 255
Language of statute unambiguous

Requirement in Pub. L. 85433, May 29, 1958, that claim for moving

- expenses incurred incident to conveying lands to U.S., supported by item-

ized statement of expenses, losses, and damage, must be “submitted to
the Secretary within one year from date upon which the premises in-
volved are vacated” is unambiguous and not sub]' ect to construction and,
therefore, neither expenses incurred before expiration of year and not
claimed, nor additional expenses incurred after expiration of statutory
period may be reimbursed. However, persons displaced after Jan. 2, 1971,
by acgnisition of real! property by U.S. should be compensated for moving
and related expenses under Pub. L. 91-646, which replaces 1958 act and
provides for head of each Federal agency to establish regulations and
procedures to implement act 822
“Plain meaning” rule

‘When giving effect to plain meaning of words in statute leads to absurd
or unreasonable result clearly at variance with policy of legislation as
whole, purpose of statute rather than its literal words will be followed_- 604

STATUTORY PROHIBITIONS

Grants-in-aid funds

Retroactive removal of prohibitions

The 1970 amendment to Omnibus COrime Control Act of 1968, which
makes clear that personnel compensation limitations only apply to re-
strict use of grant funds for payment of police and other regular law-
enforcement personnel and not to support services, may be retroactively
applied to unobligated and unspent block grants awarded for fiscal
years 1969 and 1970 on matching basis by Law Enforcement Assistance
Administration under 19688 act to States for subgranting, as well as to
“discretionary” grants made to States or directly to cities and counties,
as rule against retroactive application of Statutes—absent clear intent
to the contrary—pertains to enactment that would prejudicially affect
vested rights, or legal character of past transactions, whereas 1969 and
1970 fiscal year grant funds committed by Govt. are yet to be obligated
bv States 760
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STORAGE

Household effects

Military personnel

Temporary storage
Release from active duty

Member of uniformed services who was retired at last duty station in
Europe, and incident to selecting Australia as future home had house-
hold effects crated and temporarily stored at Govt. expense at old duty
station to which he shortly returned from Australia and.then had goods
redelivered to quarters, is pursuant to par. M8100 of Joint Travel Regs.
indebted for charges erroneously naid by Govt. However, since temporary
storage costs are member’s responsibility, he is entitled under par.
M8260-1 of regulations incident to retirement orders to shipment of
effects to U.S. within prescribed weight and 1-year period limitations,
any excess cost over cost that would have been incurred in shipment of
effects to home of selection in Australia to be paid by member________

SUBSIDIES
Vessels. (See Waritime Matters, subsidies)

STBSISTENCE

Per diem

In lieu of subsistence

Claim for per diem by postal employee in lieu of subsistence in con-
nection with use of truck-camper instead of hotel or motel room while
on field assisnment may be paid pursuant to sec. 6.2(e) of Standardized
Govt. Travel Regs. which provides for per diem allowance for travel
by means of privately owned trailer. for although truck-camver is not
trailer it is temporary living unit and may, therefore. be viewed as
within regulations for purposes of approving per diem allowance, and
allowance not having been approved in advance may under regulation be
post approved.___.______

Military personnel

TFemporary duty
At home port of submarine off-duty crew

Naval officer detached from duty aboard vessel who pending separa-
tion is placed on temporary duty with Commander, Submarine Flotilla
Two, which although at home base has flagship, and assigned to ashore
staff position at home port of off-crew of submarine may be paid per
diem since temporary duty was not performed aboard Govt. vessel
within meaning of par. M4250-8 of Joint Travel Regs. Assignment of
flagship is of no consequence since temporary duty was performed
ashore, and fact that temporary duty location was at home port of off-
crew, or that no additional subsistence cost was incurred by member,
does not affect entitlement as temporary duty was not in connection with
training and rehabilitation of crew, and per diem is commutation of
expenses payable regardless of expenses incurred- .

En route to new duty station

Marine officer detached from permanent duty station who before re-
porting to permanent overseas duty station is ordered to perform tem-
porary duty at location approximately 6 miles from his residence located
at old station where he continued to reside as no Govt. quarters were
available at temporary duty station may be paid per diem for period
of temporary duty since privately procured quarters at or in vicinity of
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SUBSISTENCE—Continued Page

Per diem—Continued

Military personnel—Continued

Temporary duty—Continued
En route to new duty station—Continued

member’s duty station are to be regarded as part of his station only by
reason of assignment at that station. Therefore, officer detached from
permanent duty station entered travel status when he proceeded to
temporary duty station outside corporate limits of old station and is
entitled to per diem for period of temporary duty performed en route
to new permanent station, notwithstanding he traveled daily from old
residence. 35 Comp. Gen. 547, modified_______________________.______ 729

Chief warrant officer who is detached from duty station at Hunter
Army Airfield and assigned to duty overseas with temporary duty en
route at Fort Stewart—both locations within 40-mile radius and con-
sidered two different duty stations under Joint Travel Regs. As they
are established subdivisions with definite boundaries, even though ad-
ministered as single post with single command and staff—is not entitled
to travel allowance for commuting daily by privately owned automoble
from residence to temporary duty station since there was no official
necessity for return to old duty station and there is no evidence war-
rant officer could not obtain lodgings at temporary duty station, but he
is entitled to per diem on basis he entered travel status day he reported
for temporary duty, notwithstanding he continued to occupy his old
residence oL - ~ 803

Firefighting

As members of uniformed services ordered to proceed on temporary
duty in Govt. vehicles to assist Forest Service in firefighting, whether
they sleep in Govt. or personal sleeping bags, in vehicles, on ground with-
out sleeping bags, on floors of warehouses and similar structures, or do
not sleen on certain nights because of duty performance, are not per-
forming type duty identified as maneuvers, joint field exercises, Reserve
training encampments, ‘and similar activities, payment of per diem to
them is governed by par. M4205-6 of Joint Travel Regs., and members
who were not charged for meals or sleeping facilities provided by Forest
Service nor who did not occupy commercial facilities, are entitled for
each day of temporary duty. to per diem of $2.50 and $3.10 for each meal
not furnished, rates prescribed by regulation________________________ 773

Temporary duty

Aboard submarines vessels, ete.

Civilian emvloyees periodically assigned to perform temporary duty
aboard Govt. vessels to conduct oceanographic and hydrographic surveys,
who are at sea 25 to 28 days and in port 5 to 7 days and are paid per
diem in accordance with par. C8101-2d of Vol. 2 of Joint Travel Regs.,
may not be required to occupy quarters aboard vessel during periods ex-
ceeding 3 days in port, nor may per diem be reduced because of avail-
ability of quarters aboard ship in absence of actual use of quarters, or
determination by proper authority under par. C1057-8 that exigencies
of service require that employees occupy quarters aboard vessel while
in port___ _— 388
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SUBSISTENCE—Continued
Per diem—Continued

Travel by trailer, truck-camper, etc.

Claim for per diem by postal employee, in lieu of subsistence in con-
nection with use of truck-camper instead of hotel or motel room while
on field assignment may be paid pursuant to sec. 6.2(e) of Standardized
Govt. Travel Regs. which provides for per diem allowance for travel by
means of privately owned trailer, for although truck-camper is not
trailer it is temporary living unit and may, therefore, be viewed as
within regulations for purposes of approving per diem allowance, and
allowance not having been approved in advance may under regulation
be post approved.-_ - -

SUBSISTENCE ALLOWANCE
Military personnel
Reserve Officers’ Training Corps
Rifle and pistol team competition

Since participation of members of Reserve Officers’ Training Corps
(ROTC) in rifle and pistol team competition matches is neither military
training nor part of ROTC curriculum, but participation is performed on
voluntary extracurricular activity basis, to provide allowances to mem-
bers participating in National Matches, they may be considered to have
same status as civilians within meaning of 10 U.S.C. 4313 so as to entitle
them to travel allowance of $0.05 a mile and subsistence allowance of
$1.50 a day, and authority in 10 U.S.C. 4308(a) (8) may be invoked to
provide allowances for participation in regional and international
matches if Secretary of Army upon recommendation of Natiomal Board
for Promotion of Rifle Practice approves issuance of regulations to this
effect

SUNDAYS
(8ee Holidays, Sundays)

TAXES

Federal

Joint returns

Status

Liability for proceeds of income tax refund check bearing only initials
of husband and wife still married but separated at tlme of endorse-
ment by husband and deposited in joint account with his mother, whose
initials were similar to wife’s, is for determination by Federal and not
State law in interest of uniformity. Although use of initials did not
facilitate forgery and ordinarily cashing bank would be required to
refund one-half of check, as in “same name cases,” reclamation pro-
ceedings against bank are not required since joint income tax is treated
ag return of single individual and payment to husband as one of joint
obligees extinguished liability of Govt. for tax overpayment, and
ownership rights of spouses.are for determination by local law in appro-
priate proceedings

Page

647

783

441



INDEX DIGEST 1041

TAXES—Continued Page
State
Constitutionality
Assessment v, service charge
Service charge levied on each ton of refuse deposited at county in-
cinerator by Federal agencies or their contractors, which is not imposed
on residents or non-Federal tax-exempt users including State agencies,
where cost of operation and maintenance of incinerator is borne by
general tax revenues and county’s authority to levy tax is doubtful, is
in nmature of tax to which U.S. is immune; and placement of U.S. in
separate category from other property tax-exempt entities for purpose
of imposing charge is unreasonable and discriminatory classification on
the part of county and, therefore, payment of charge is unauthorized.
However, payment of charge may continue to be made under contracts
including charge and providing for refund upon resolution of matter.- 3843
Reasonable charge by political subdivision based on quantum of
direct service furnished, and which is applied equally to all property
tax-exempt entities, need not be considered tax against U.S., even though
services are furnished to taxpayers without direct charge, provided
political subdivision is not required by Iaw to furnish service involved
without direct charge to all located within its boundaries, such as fire
and police protection_._________ i 343
TRANSPORTATION
Afr Carriers
Rates
Special
Use of reduced Category Z fares offered by commercial airlines to
U.S. under Govt. Transportation Requests (GTRs) pursuant to tariffs
filed with Civil Aeronautics Board is limited by agreement-to transporta-
tion payable from public funds for official travel only, and special fares
may not be made available to contractor employees or nonappropriated
fund agencies in Europe or elsewhere, whether payment is made from
nonappropriated funds, or appropriated funds on reimbursable basis.
Restrictions on use of GTRs prescribed in GAO Policy and Procedures
Manual for Guidance of Federal Agencies, Title 5, secs. 2020.10 and
2020.80 mainbain integrity of travel appropriation obligations, and
GTRs serve to identify that travel performed was on official business
in accord with special arrangements for reduced fares and, therefore,
Army regulations in conflict with purpose of Category Z fares should
be amended_ __.____ 748
Automobiles
Military personnel
Advance shipments
Shipment of privately owned vehicles prior to receipt of permanent
change-of-station orders by members of uniformed services may be au-
thorized on basis the phrase “ordered to make a change of permanent
station” in 10 U.S.C. 2634(a), authority for transportation of motor
vehicles, is identical to phrase used in 87 U.S.C. 406(a) to authorize
transportation of member’s dependents, pursuant to which par. M7000,
item 8, of Joint Travel Regs. (JTR) provides for transportation of
dependents in advance of orders when supported by certificate by ap-
propriate authority stating that member was advised prior to issuanee
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TRANSPORTATION-—Continued
Automobiles—Continued
Military personnel-—Continued
Advance shipments—Continued
of change-of-station orders that such orders would issue. Accordingly,
JTR may be amended to authorize advance shipment of motor vehicles
under same circumstances as is provided by par. M7000, for advance
transportation of dependents... . _________________________________.
Authority
Scope
Where transportation services accorded privately owned vehicles of
members of uniformed services transferred overseas under permanent
change of duty station orders is a joint one by ocean and land carriers,
movement cannot be characterized as “American shipping service” un-
der 10 U.8.C. 2634, and service, therefore, is unauthorized, even though
more economically than port-to-port water transportation. Also beyond
scope of section is inland movement of vehicles to permit use of water-
land transportation by U.S.-flag carriers and U.S. land carriers in order
to obviate use of foreign flag, port-to-port water transportation. Au-
thorization for shipment of privately owned vehicles at Govt. expense is
limited to transportation by water and such inland movements as are
necessarily incidental to water transportation and capable of being per-
formed by ocean carriers as bona fide “shipping services” ______.______
Containership ocean transportation
Cost of overland movement of privately owned motor vehicles of
members of uniformed services incident to their shipment overseas
pursuant to 10 U.S.C. 2634 when member is ordered to make perma-
nent change of station may be paid from appropriated funds where
vehicles are placed in containers some distance from shipside, as this
kind of service is within scope of sec. 2634 relating to use of “American
shipping services.” Also there is no objection to ocean carrier accepting
containerized cargo at port from which it does not operate container-
ship ‘and transporting vehicle for its own convenience and at its own
expense to another port from which it operates containership, where
overall cost to Govt. is as if vehicle moved by water from port to
which delivered._____ __ e
Land transportation
Authority in 10 U.S.C. 2634 for shipment at Govt. expense of privately
owned vehicles of members of uniformed services ordered overseas on
permanent change of station does not permit land movement of vehicles
from one port to another in order to utilize U.S.-flag shipping—and
although it is permissible to ship vehicles by water at Govt. expense
from one port to alternate port for transhipment to U.S.-flag carriers,
prudent management should require owners to deliver their vehicles
to ports from which U.S.-flag shipping is available—nor is land move-
ment of vehicles between two ports authorized under sec. 2634 where
vehicle is delivered to port from which no ocean transportation is rea-
sonably available.___ — - -
Water-rail service
‘Where transportation services accorded privately owned vehicles of
members of uniformed services transferred overseas under permanent
change of duty station orders is a joint one by ocean and land carriers,
movement cannot be characteristized as “American shipping service”
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TRANSPORTATION—Continued
Automobiles—Continued
Military personnel—Continued
Water-rail service—Continued
under 10 U.8.C. 2634, and service, therefore, is unauthorized, even though
more economically than port-to-port water transportation. Also be-
yond scope of section is inland movement of vehicles to permit use of
water-land transportation by U.8.-flag carriers and U.S. land carriers in
order to obviate use of foreign flag, port-to-port water transportation.
Authorization for shipment of privately owned vehicles at Govt. expense
is limited to transportation by water and such inland movements as are
necessarily incidental to water -transportation and capable of being
performed by ocean carriers as bona fide “shipping services” . _______
Bills of lading
Commercial converted to Government
Ocean freight
The fact that commercial bill of lading covering shipment of radio
equipment from Canada to California for export was required to be
converted to Govt. bill of lading and second Govt. bill of lading was
issued for California to Australia part of shipment does not preclude
application of lowest available rate to determine charges from California
to Australia and recovery from oceam carrier of overcharge that is
difference between local and overland rates for ocean freight and which
includes wharfage and hauling charges. Export nature of shipment was
known to carriers, and but for requirement to use U.S. Govt. bills of
lading, a through export bill of lading would have issued, and, further-
more, under Govt. bills of lading, shipment was made subject to terms
and rates of commercial shipments
Dependents
Military personnel
Debarment from station
Restriction removed prior to member’s arrival
Air Force officer whose dependents incident to his permanent change
of station from overseas to restricted area within U.8. are moved to
selected home, upon learning when he arrived at restricted duty station
that restriction had been removed prior to his transfer, is entitled un-
der authority of par. M7005-4, item 4, of Joint Travel Regs. to monetary
allowance in lieu of transportation for travel of dependents from home
selected to new duty station on basis officer was on duty at new station
when restriction on travel of dependents was removed. Similar claims
made before or after this decision may be paid
Dependency status
Child in ventre sa mere
Although child in wventre sa mere on effective date of permanent
change-of-station orders of father, member of uniformed services, may
not be considered dependent for purposes of 37 U.S.C. 406 (a) authorizing
transportation at Govt. expense of persons dependent upon member on
effective date of change-of-station orders, in view of beneficial pur-
poses of statute, regulations may be issued to authorize reimbursement
for cost of travel to member’s new station of child born after effective
date of change-of-station orders if wife’s travel to new station at Govt.
expense prior to birth of child is precluded by departmental regulations
due to advanced stage of her pregnancy.
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TRANSPORTATION—Continued
Dependents—Continued
Military personnel—Continued
Dislocation allowance
First duty station

Place where member of uniformed services reenlisted after discharge
from last duty station with no further assignment contemplated is place
from which he was ordered to active duty within meaning of par.
M9004-1, item 1, of Joint Travel Regs., which provides that dislocation
allowance will not be payable in connection with permanent change-
of-station travel performed from home or from place from which ordered
to active duty to first permanent duty station upon reenlistment; and,
therefore, member transferred on temporary duty for hospital treatment
is not entitled to dislocation allowance to relocate his household inci-
dent to his transfer to the hospital since hospital was his first perma-
nent assignment under reenlistment ——

Hospital transfers )

Since under par. M7004-5 of Joint Travel Regs. a member of uni-
formed services whose dependents had moved at Govt. expense “as
for a permanent change of station” incident to his assignment to hos-
pital for extended treatment would be entitled to further transportation
of dependents upon his transfer from hospital to permanent duty sta-
tion, he would also be entitled to dislocation allowance upon relocation
of his household incident to transfer from hospital __ - ____ _______._

Navy officer detached from duty overseas and assigned to hospital
“for study and treatment if indicated and appearance hefore a Medical
Board and pre-retirement physical examination,” who bhefore mioving
his dependents home maintained them for short period in vicinity of
hospital until he was placed on temporary disability retired list, is
entitled to dislocation allowance, since par., M9003-3a, Joint Travel
Regs., providing allowance incident to hospital transfer applies to officer
and not par. M9004-1, item 2, which prohibits payment of allowance in
connection with separation, release from active duty, placement on dis-
ability retired list, or retirement, since at time officer’s orders were issued
there was only possibility of retirement or transfer to temporary dis-
ability retired list.. -

Missing, interned, cte., members

Dependents of member of uniformed services in missing status as
defined in 87 U.S.C. 551(2), who have been furnished transportation for
themselves and their household and personal effects incident to member’s
entry into missing status, may not again be furnished transportation
while member’s status remains unchanged, 37 U.S.C. 554 requiring
change of status for entiflement to transportation ; and change from one
classification to another within “missing status” category, defined as
missing ; missing in action; interned in foreign country; captured,
beleaguered, or besieged by hostile force ; or detained in foreign country
against member’s will, does not constitute change within mean-
ing of sec. 554, and therefore regulations may not be promulgated to au-
thorize additional transportation incident to missing status___..______
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TRANSPORTATION—Continued Page
Dependents—Continued
1iilitary personnel—Continued
More than one movement
When status of member of uniformed services is changed from one to
other of three categories specified in 37 U.S.C. 554—dead, injured, or
absent for period of more than 29 days in missing status—transporta-
tion of dependents and of household and personal effects may be fur-
nished incident to each change in status of member in accordance with
35 Comp. Gen. 399 (1956) - e - 291
Freight
Charges
Delivery requirement
Freight charges claimed on overseas shipment that moved under GBL
identifying shipment ag frozen foods and which was refused at destina-
tion when it was discovered shipment contained meat as vessel had
made several stops at ports considered to be infected areas for meat
proeducts, may not be aliowed, even though part of shipment was returned
to origin point in U.S., meat having been jeitisoned at sea because its
return was prohibifted under Dept. of Agriculture regulation, as Con-
signee’s Certificate of Delivery on GBL was not and could not have
been accomplished without delivery of shipment—condition precedent
to liability for freight charges._—————____ — 164
Household effects
Commutation
Rate base for computation
Employee who incident to moving household goods and personal effects
from Allegheny County, Pa., to Montgomery County, Md., in his privately
owned vehicle and rental truck although entitled to reimbursement on
commuted rate basis may not have inciuded in commuted rate metro-
politian area rate or surcharge allowance. Area rate is only provided
on shipments by common carrier between two locations involved, and
employee transported own property, and payment of surcharge allow-
ance, which is no longer authorized, was intended to reimburse em-
ployece zequirved to pay such charge to common carrier and was not
intended to grant increased benefits to employee moving own goods-.__ 827
Military psrsonnel
Missing, interned, ets., members
Dependents of member of uniformed services in missing status as
defined in 37 U.8.C. 551(2), who have been furnished transportation for
themseives and their household and personal effects incident to mem-
ber’s entry into missing status, may not again be furnished transporta-
tion while member’s status remains unchanged, 37 U.S.C. 554 requiring
change of status for entitlement to transportation; and change from
one classification to another within “missing status” category, defined
as missing; missing in action; interned in foreign country; captured,
beleaguered, or besieged by hostile force; or detained in foreign country
against member’s will, does not constitute change within meaning of
sec. 554, and therefore regulations may not be promulgated to authorize
additional transportation incident to missing status. 291
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TRANSPORTATION—Continued
Household effects—Continued
Military personnel—Continued
More than one movement
‘When status of member of uniformed services is changed from one to
other of three categories specified in 37 U.S.C. 5564—dead, injured, or
absent for period of more than 29 days in missing status—transportation
of dependents and of household and personal effects may be furnished
incident to each change in status of member in accordance with 35 Comp.
Gen. 399 (1956) —
Release from active duty
To other than selected home
Member of uniformed services who was retired at last duty station in
Rurope, and incident to selecting Australia as future home had household
effects crated and temporarily stored at Govt. expense at old duty sta-
tion to which he shortly returned from Australia and then had goods
redelivered to quarters, is pursuant to par. M8100 of Joint Travel Regs.
indebted for charges erroneously paid by Govt. However, since tem-
porary storage costs are member’'s responsibility, he is entitled under
par. M8260-1 of regulations incident to retirement orders to shipment
of effects to U.S. within prescribed weight and 1-year period limitations,
any excess cost over cost that would have been incurred in shipment of
effects to home of selection in Australia to be paid@ by member________
Replacement for effects damaged or destroyed
Replacement items for household effects of members of uniformed
services assigned in Europe, which were destroyed by fire before delivery
was effected, may not be shipped at Govt. expense, authority in 37 U.S.C.
406 (b) to ship household effects at Govt. expense incident to change of
station relating to effects possessed by member on effective date of
orders, or effects acquired shortly thereafter in exceptional circum-
stances, and before they are turned over to transportation officer. or
carrier for shipment, at which time member’s shipping rights are ex-
hausted, even though original shipment is damaged or destroyed in
transit. Moreover, to authorize replacement shipments under 37 U.S.C.
406 would provide duplicate transportation benefits, since compensation
paid pursuant to 31 U.S.C. 241 for destroyed property includes cost of
transportation
Trailer shipment
Missing, interned, etc., persons
Transportation of housetrailer at Govt. expense for dependents of
member of uniformed services in missing status, as defined in 37 U.8.C.
551(2), may not be provided in absence of specific authority. 37 U.S.C.
554, in authorizing transportation of dependents and household and per-
sonal effects of members in missing status, does not expressly provide
for transportation of housetrailer or mobile home—and words ‘“personal
effects” as used in section may not be construed as including house-
trailer—and 37 U.S.C. 409, in providing for trailer allowance in lieu of
transportation of baggage and household goods, and payment of disloca-
tion allowance, restricts entitlement fo member, or in case of death to
dependents, and makes no provision for payment in event member is
in missing status.
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TRANSPORTATION—Continued

Household effects—Continued
Military personnel—Continued
Weight limitation
Minimum for audit purposes
Proposed procedure to establish minimum weight of 300 lbs, for
examination of shipping documents of household goods shipments to
determine if there are excess costs on account of members of uniformed
services exceeding itheir authorized weight allowances would not satisfy
audit requirements of U.S. GAO and may not be approved as there is no
legal basis for disregarding shipments weighing less than 300 1bs. in
determining whether excess costs are involved when to do so could serve
to permit shipment at Govt. expense of weights in excess of those pre-
seribed by Joint Travel Regs. implementing 37 U.S.C. 406 authorizing
shipment. Moreover, departments have responsibility to maintain ade-
quate controls in order to determine when shipments involving excess
costs have been made and to take appropriate action to recover amount
of any excess costs.
Rates
Metropolitan area rate
Employee who incident to moving household goods and personal
effects from Allegheny County, Pa., to Montgomery County, Md., in his
privately owned vehicle and rental truck although entitled to reimburse-
ment on commuted rate basis may not have included in commuted rate
metropolitan area rate or surcharge allowance. Area rate is only pro-
vided on shipments by common carrier between two locations involved,
and employee transported own property, and payment of surcharge
allowance, which is no longer authorized, was intended to reimburse em-
ployee required to pay such charge to common carrier and was not in-
tended to grant increased benefits to employee moving own goods
Housetrailers
Military personnel. (See Transportation, household effects, military
personnel, trailer shipment)
Rates
Export
Through rate
Bills of lading status
The fact that commercial bill of lading covering shipment of radio
equipment from Canada to California for export was required to be
converted to Govt. bill of lading and second Govt. bill of lading was issued
for California to Australia part of shipment does not preclude application
of lowest available rate to determine charges from California to Aus-
tralia and recovery from ocean carrier of overcharge that is difference
between local and& overland rates for ocean freight and which includes
wharfage and hauling charges. Export nature of shipment was known to
carriers, and but for requirement to use U.S. Govt. bills of lading, a
through export bill of lading would have issued, and, furthermore, under

Govt. bills of lading, shipment was made subject ito terms and rates of
commercial shipments.
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TRANSPORTATION-—Continued Pago

Requests

Issuance, use, ete,

Official business requirement

Use of reduced Category Z fares offered by commercial airlines to U.S.
under Govt. Transportation Requests (GTRs) pursuant to tariffs filed
with Civil Aeronauntics Board is limited by agreement to transportation
payable from public funds for official itravel only, and special fares may
not be made available to contractor employees or nonappropriated fund
agencles in Europe or elsewhere, whether payment is made from non-
appropriated funds, or appropriated funds on reimbursable basis. Re-
strictions on use of GTRs prescribed in GAO Policy and Procedures
Manual for Guidance of Federal Agencies, Title 5, secs. 2020.10 and
2020.80 maintain integrity of travel appropriation obligations, and GTRs
serve to identify thait travel performed was on official business in accord
with special arrangements for reduced fares and, therefore, Army
regulations in conflict with purpose of Category Z fares should be
amended 748

TRAVEL ALLOWANCE

Military personnel

Reserve Officers’ Training Corps

Rifle and pistol team competition

Since participation of members of Reserve Officers’ Training Corps
(ROTC) in rifle and pistol team competition matches is neither military
training nor part of ROTC curriculum, but participation is performed on
voluntary extracurricular activity basis, to provide allowances to mem-
bers participating in National Matches, they may be considered to-have
same status as civilians within meaning of 10 U.8.C. 4313 so as to
entitle them to travel allowance of $0.05 a mile and subsistence allow-
ance of $1.50 a day, and authority in 10 U.S.C. 4308(a) (8) may be
invoked to provide allowances for participation in regional and inter-
national matches if Secretary of Army upon recommendation of National
Board for Promotion of Rifle Practice approves issuance of regulations
to thig effect 783

TRAVEL EXPENSES

First duty station

Manpower shortage

Service agreement

Agreements which appoinitees to manpower shortage positions execute
pursuant to 5 U.8.C. 5723(b), to remain in service of agency to which
appointed or assigned for 12 months unless separated for reasons beyond
their control which are acceptable to agency, should be revised to require
only that employee remain in Govt. service, as language of sec, 5723(b)
is substantially same as sec. 5724 (i), which has been construed in Finn v.
U.8., Ct. Cl. No. 396-69, decided July 15, 1970, to require only that em-
ployee agree to remain “in the Government service” for period of 12
months rather than in service of particular agency 374
Headquarters

Return to on workdays

Employee ordered to temporary duty at point 100 miles from his
residence which is located near his permanent headquarters who, al-
though his orders do not so provide, voluntarily returns to residence
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TRAVEL EXPENSES—Continued Page
Headquarters—Continued
Return to on workdays—Continued
on workdays after close of husiness, as well as on nonworkdays, may
be reimbursed travel expenses for days he returns to home in amount not
to exceed expenses allowable had he remained at his temporary duty
station, even though sec. 6.4 of Standardized Govt. Travel Regs. makes no
reference to return to headquarters on workdays while on temporary
duty, as there is no reason why rule applicable to nonworkdays may not
be extended to voluntary returns on workdays after close of business
if not specifically prohibited 4
Military personnel
Authorization
Retroactive
Treatment of Fort Stewart and Hunter Army Airfield, located 40
railes apart, as one installation with one staff which resulted in move-
ment of military and civilian personnel frcely between both installations
without competent orders directing permanent change-of-station or
performance of temporary duty may mot be corrected by issuance of
retroactlve orders to confirm assignments and authorize travel allow-
ances for temporary duty or permanent change-of-station allowances
incident to assignments, even though for purposes of Joint Travel Regs.,
installations are considered different stations since retroactive orders
would be without effect to change vested rights of personnel involved__-. 803
Leaves of abgence
Reenlistment leave
Since under 10 U.S.C. 703(b) members of uniformed gervices are
only authorized transportation at expense of U.S. to and from place
of leave selected for 30 days’ special leave provided for voluntary
extension of tour of duty in hostile area, reimbursement for travel
to and from place of leave in addition to actual round-trip transporta-
tion costs is restricted to taxicab or other public carrier fares for trans-
portation to and from carrier terminals utilized in performing authorized
travel, as such fares constitute part of actual transportation costs, as
well as those tips that are within limitations of par. M4402—4 of Joint
Travel Regs.,, and members may not be relmbursed for miscellaneous
expenses that are not related to transportation costs, such as cost of
checking and transferring baggage, or passport and visa feeSooaemcaa 764
Local travel
Home or lodgings and place of duty
Chief warrant officer who is detached from duty station at Hunter
Army Airfleld and assignéd to duty overseas with temporary duty
en route at Fort Stewart-—both locations within 40-mile radius and
congsidered two different duty stations under Joint Travel Regs. as
they are established subdivisions with definite boundaries, even though
administered as single post with single command and staffi—is not
entitled to travel allowance for commuting daily by privately owned
automobile from residence to temporary duty station since there was
no official necessity for return to old duty station and there is no
evidence warrant officer could not obtain lodgings at temporary duty
station, but he is entitled to per diem on basls he entered travel status
day he reported for temporary duty, notwithstanding he continued to
occupy his old residence 803
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TRAVEL EXPENSES—Continued
Military personnel—Continued
Ship assignments
Ship overhaul ». inactivation away from home port

Transportation benefits preseribed by Pub. L. 91-210, approved Mar. 13,
1970, 37 U.S.C. 406b, for members of uniformed services permanently
attached to ships being overhayled away from home port, whose de-
pendents reside at home port, may not be extended to personnel of
ships being inactivated away from home port to authorize reimburse-
ment for round trip travel to visit dependents residing at home port.
Although act does not define “overhaul,” and its meaning is not reflected
in legislative history of act, since Navy’s definition of “overhaul” does
not include inactivation of ship, benefits of act may not be extended to
personnel of ships being inactivated away from home port. However,
no exception will be taken to payments already made._______________
Overseas employees

Hired overseas

Residence in United States, ete.

Travel and transportation expenses of newly appointed employee
from foreign country may be paid by Canal Zone agencies if employee
at time of appointment has place of actual residence in U.S., its terri-
tories or possessions. However, as 5 U.S.C. 5752 authorizes payment of
such expenses only from employee’s place of actual residence at time
of appointment, reimbursement may not exceed that which would have
allowed employee for travel and transportation from place of actual
residence in U.8,, ibs territories or possessions_______________________

Former employee of Canal Zone Govt. whose place of actual residence
was in [California, but who at time of appointment was temporarily
residing in Costa Rica, and who had transported his household goods
to Costa Rica in his own truck prior to signing employment agreement,
which he signed in Costa Rica prior to travel to Canal Zone, may be
reimbursed travel and transportation expenses from Costa Rica to
Canal Zone in accordance with provisions of Office of Management
and Budget Cir. No. A-56, but he may not be reimbursed expenses of
moving from California to Costa Rica since these expenses were not
incurred in anticipation of his appointment in Canal Zone_____________
Temporary duty

Return of official station on workdays

BPmployee ordered to temporary duty at point 100 miles from his
residence which is located near his permanent headquarters who, al-
though his orders do not so provide, voluntarily returns to residence
on workdays after close of business, as well as on nonworkdays, may
be reimbursed travel expenses for days he returns to home in amount
not to exceed expenses allowable had he remained at his temporary
duty station. even though sec. 6.4 of Standarized Govt. Travel Regs.
makes no reference to return to headquarters on workdays while on
temporary duty, as there is no reason why rule applicable to nonwork-
days may not be extended to voluntary returns on workdays after close
of business if not specifieally prohibited . __________
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TRAVEL EXPENSES—Continued Page
Witnesses

Courts-martial proceedings

Issuance of invitational travel orders and payment of commuted
travel allowances under 5 U.S8.C. 5703 to civilian persons other than
Federal Govt. employees who are requested to testify at pretrial investi-
gations pursuant to Art. 32 of Uniform Code of Military Justice, 10
U.8.C. 832, which is implemented by Manual for Courts-Martial pre-
scribed by E.O. No. 11476, June 19, 1969, may be authorized, even though
manual makes no provision for subpoena of witnesses and payment of
witness fees, since investigations are integral part of courts-martial pro-
ceedings. However, as approval authority is discretionary, it should be
exercised within framework of Military Code, which in Art. 49 provides
for depositions, and Manual, which in par. 34d prescribes guidelines
and Joint Travel Regs. revised accordingly... 810

UNEMPLOYMENT COMPENSATION

Military personnel restored to duty

Deduction from pay adjustment

Payment for period of active duty incident to correction of military
records of member of uniformed Services is not subject to deduction
for unemployment compensation received by member during period be-
tween premature discharge from duty and retirement, as rule in 35 Comp.
Gen. 241 to effect unemployment compensation is not deductible from
back pay of civilian employee restored to duty because of direct refund
by employee is for application. Therefore, since unemployment compen-
sation received by member does not come within purview of “interim
civilian earnings” for purpose of administrative directive that such earn-
ings are deductible in Correction Board cases, amount of unemployment
compensation deducted from pay adjustment made to member is for
refund to him . 180

UNIONS

Federal service

Arbitration services

Effect on administrative determinations

Establishment of first 40 hours of duty as basic workweek of Govt.
quality control inspectors due to release from work of contractor em-
ployees when unpredictable interruptions and delays occur in checkout
of missiles prior to launch—countdown—was in accord with 5 U.S.0.
6101 and Civil Service Reg. 610.111, which authorize uncommon tours
of duty to maintain efficient operations and prevent cost increases.
Therefore, determination of arbitration board under E.Q. No. 10988
procedures that new work schedule was in violation of collective bar-
gaining contract, requires no compensation and leave adjustments.
Moreover, Executive order provides that arbitration ‘“shall be advisory
in nature with any decision or recommendation subject to approval of
the ageney head” 708

Following upgrading of entrance grades for attorneys to GS-9 and
GS8-11 from GS-7 and GS-9, and adjusting of grades as consequence,
National Labor Relations Board (NLRB) negotiated agreement with
NLRB Professional Assn. to consider shorter time periods for promo-
tions and requested waiver of Whitten Amendment .requirement of
1-year in-grade except when only 5 weeks or less remained to complete
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TUNIONS—Continued

Federal service—Continued

Arbitration services—Continued

Effect on administrative determinations—Continued

required year of service, and as agreement entered into pursuant to B.0.
No. 10988, which reserved to Govt. authority to promote efficiency of
personnel operations, does not guarantee promotions, exercise of 5-week
rule is administrative and its validity is not matter for arbitration.
Therefore, attorney whose promotion was delayed by reason of 5-week
rule is not entitled to retroactive promotion for in absence of adminis-
trative error general rule against retroactive promotions applies_______

Dues

Deduction discontinuance

Timely mailed revocation of dues allotment to employee organization
made pursuant to 5 U.8.C. 5525, which was received in payroll office on
Monday, Mar. 2, first workday after Mar. 1 deadline set by Civil Service
Commission, 5 CFR 550,308, constitutes compliance with regulation
under rule that when act is to be performed by certain date and last
day of period falls on Sunday, requirement is complied with if act is
performed on following day. Therefore, discontinuance of allotment
having become effective at beginning of first full pay period following
Mar. 1 deadline, dues deducted subsequent to revocation are for collec-
tion from employee organization and repayment to employee_________

VESSELS

Construction

Subsides. (See Maritime Matters, subsidies, construction-differential)
Crews

Compensation

Increases
Retroactive

‘Where new labor-management agreement is not reached prior to ex-
piration of old agreement, retroactive compensation adjustment under
new agreement is considered “practice” in maritime industry within
contemplation of 5 U.S.C. 5342(a), which establishes compensation of
crewmembers employed aboard research vessels. However, in addition
to this criteria, sec. 5342 (a) requires as basis for retroactive payment of
compensation that administrative determination be made that adjust-
ment would be in public interest, and as union agreement providing for
wage adjustments within 30 days of MSTS announcement is based on
determination that retroactive adjustment would not be in public inter-
est, retroactive effect may not be given to wage increases granted by 5
U.S.C. 5342(a) while provision remaing in force

Overtime

A Corps of Engineers civilian wage board employee who performed
24-hour port watch duty aboard seagoing hopper dredge and received
only 8 straight-time hours of compensation is entitled to payment for
additional 8 hours claimed, and properly documented, at overtime rates
on basis of consolidated cases of Detling et al. v. U.S., and France et
al. v. U8, 432 F. 24 462 (1970), in which court held plaintiffs were in
standby duty for time in excess of 8 hours and applied two-thirds rule,
allowing 8 hours for sleeping and eating time, and awarded plaintiffs
8 hours of additional compensation at overtime rates pursuant to &
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VESSELS—Continued Page

Crews—Continued

Compensation—Continued

Overtime—Continued

U.S.C. 5544, rule that has been followed in decisions of Comptroller
General 767

Claims for 8 hours of additional compensation at overtime rates that
are presented to Corps of Engineers by civilian wage board employees
who performed 24-hour tours of duty on dredges and other floating
plants, receiving compensation for only 8 hours of work on straight-
time basis may be paid, if properly documented, by Corps on basis of
two-thirds rule in Detling and France consolidated cases, 432 F. 2d 462
(1970). However, doubtful claims should be forwarded for settlement to
Claims Division of U.S. GAO pursuant to 4 GAO 5.1, and when 10-year
limitation act of Oct. 9, 1940 is involved and claims cannot be promptly
approved and paid in full amount claimed, they should be forwarded
to Claims Division for recording under 4 GAO 7.1, and after recording
claims will be returned to Corps for payment, denial, or referral back
to GAO for adjudication 767

Where claims of civilian wage board employees of Corps of Engi-
neers for 8 hours overtime compensation, which are presented on basis
of consolidated cases of Detling and France, 432 F. 2d 462, incident to
24-hour port watch aboard hopper dredges or other floating plants and
receipt of only 8 hours straight-time compensation, cannot be adequately
documented, payment may be made by Corps on basis of most accurate
estimate after considering all available fecords. For example, if time
and attendance records are missing for some part of period claimed
but available pay and leave records support reasonably accurate esti-
mates of standby duty, estimates will be considered sufficiently docu-
mented, or where no signed logs can be found for standby duty claimed,
next best evidence—duty rosters-——may be used to substantiate pay-
ment of overtime 767
Sales

American v». foreign purchasers

In sale for scrapping of vessels from national defense fleet, secs. §
and 6 of Merchant Marine Act of 1920, affording preference to U.S.
citizens, remain in effect and are applicable to sales for scrapping or
otherwise, for notwithstanding secs. 508 and 510(j) of 1936 Merchant
Marine Act authorizing sale of surplus vessels contain no preference
provisions, Maritime Administration continued to accord preference
to U.S. citizens, and addition of sec. 510(j) to 1936 act by amendment
in 1965 did not repeal preference aspects of 1920 act by implication, an
interpretation in accord with Amell v. United States, 384 U.S. 158
Furthermore, histories of 1936 act and 1965 amendment do not indicate
intent to deprive domestic firms of preference obtained under 1920 act_... 167

VOUCHERS AND INVOICES

Past due invoices

Interest payment

Rejection of bid under solicitation issued for Federal Supply Schedule
contract to furnish wood office furniture because of inclusion of qualify-
ing provision “11%49%, interest per month on past due invoiees,” which
contracting officer refused to delete, was proper under sec. 1-2.404-
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VOUCHERS AND INVOICES—Continued
Past due invoices—Continued

Interest payment—Continued
2(b) (5) of Federal Procurement Regs. Regulation provides for rejection
of bid if bidder imposes conditions which would modify require-
ments of invitation, or limit his liability or rights of Govt. to his
advantage, and although objectionable conditions may be deleted if they
do not go to substance of bid—that is, that they only have trivial or
negligible effect on price, quantity, quality, or dellvery—condition
imposed affected price and could not be deleted. Furthermore, con-
tracting officer is without authority to obligate Govt. to pay interest on
unpaid invoices. § Comp. Gen. 849, modified

WASHINGTON METROPOLITAN AREA TRANSIT AUTHORITY
Land acquisition

Subway construction

In development of rail rapid transit system, Board of Directors of
Washington Metropolitan Area Transit Authority—instrumentality cre-
ated by Compact with consent of Congress—may acquire lands under
administration of National Park Service of Dept. of Interior, and should
cash be paid for appraised value of parklands, cash is for deposit into
Treasury in accordance with 31 U.S.C. 484. However, if congressional
approval is sought to use money to replace surface parklands, amount
received by Dept. may be held in escrow for period not to exceed 2 years.
Furthermore, under provisions of Compact, Board has authority to
purchase land to replace surface parklands needed for transit purposes__

WITNESSES
Courts-martial proceedings

Travel expenses

Issuance of invitational travel orders and payment of commuted travel
allowances under § U.S.C. 5708 to civilian persons other than Federal
Govt. employees who are requested to testify at pretrial investigations
pursuant to Art. 32 of Uniform Code of Military Justice, 10 U.S.C. 832,
which is implemented by Manual for Courts-Martial prescribed by
B.0. No. 11476, June 19, 1969, may be authorized, even though manual
makes no provision for subpoena of witnesses and payment of witness
fees, since investigations are integral part of courts-martial proceedings.
However, as approval authority is discretionary, it should be exercised
within framework of Military Code, which in Art. 49 provides for deposi-
tions, and Manual, which in par. 84d prescribes guidelines and Joint
Travel Regs. revised accordingly

WORDS AND PHRASES
“Actual residence”

The term “actual residence” is not defined in § U.8.C. 5722 or imple-
menting regulations, which authorize travel and transportation expenses
for new appointees to posts of duty outside continental U.S., and is for
determination from facts of each case. Although term as used in sec.
5722 generally would be understood to mean place at which appointee
physically resides at time of appointment, term may include “legal
residence” or “domicile” of employee
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WORDS AND PHRASES-—Continued
“Containers”

Low alternate bid offering to use polyethylene bags with Kraft paper
-overwrap in lieu of cartons to ship fuel-resistant bafle material satis-
fying packaging and packing requirements set forth in applicable military
specifications and included in invitation for bids, neither of which spelled
out type of material or construction of container, was responsive bid,
acceptance of which was proper. Invitation for bids did not require use of
fiberboard cartons and military specifications require only that materials
be packed in manner to insure acceptance by common carrier and pro-
vide protection against damage during shipment. Furthermore, over-
wrapped polyethylene bags constitute “containers” within meaning of
“Glossary of Packaging Terms” and par. 1-1204 of Armed Services Pro-
curement Reg. 140
“Ejusdem generis”

Authority in 49 U.8.C. 1875(h) to use air taxi mail service contracts
in event of emergency caused by flood, fire, or other calamitous visita-
tion may not be exercised upon occurrence of any unforeseen event
which renders normal mail transportation facilities unavailable, such
as sudden loss of RPO train schedule, or unexpected closing of airport
runway causing certified air carriers to teniporarily suspend service at
airport; for under the “ejusdem generis” rule of construction, general
words “calamitous visitation” are restricted by particular terms ‘flood
or fire,” and term “calamity” supposes continuous state produced by
natural causes. Nonconforming existing contracts should be terminated
as soon as practicable, and any temporary arrangements made under
Postal Reorganization Act should be terminated when emergency ceases. 255
“Employee”

Authority in § U.8.C. 5584 to waive erroneous payments of compensa-
tion made to employees of executive agencies is applicable to non-U.S.
citizens employed by U.S. in foreign areas, as term “employee” as used
in sec. 5584 means employee as defined in 5 U.8.C. 2105 ; that is, individual
appointed in “civil service,” which constitutes all appointive positions
in executive, judicial, and legislative branches of Govt., except positions
in uniformed services (5 U.S.C. 2101(1) ). Therefore, Philippine citizen,
properly appointed to position in executive branch to perform Federal
function supervised by Federal employee, is employee under § U.S.C.

5584 and entitled to waiver of erroneous compensation payments without
regard to fact employment is under labor agreement with Philippine

Govt 329
“No gain technique”

Where in evaluation of management, financial, and technical factors
offered under request for quotations for operation overseas of communi-
cation system, offerors are found equally qualified technically on basis
of normalizing results of numerical scoring system used by Source
Selection Evaluation Board and analysis of Board’s evaluation by Source
Selection Advisory Council using its independent scoring and weighting—
referred to as “no gain technique”—and on basis of reevaluating man-
power proposals, award of cost-plus-award fee contract to lowest offeror
was proper, and award is unaffected by Advisory Council’s deviation,
with permission, from evaluation guidelines in Army Command Pamphlet
716-3, and by changes in scoring made between evaluations, since rela-
tive weights of evaluation criteria were preserved 800

Page
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WORDS AND PHRASES—Continued
“QOrangeburg”

Clagsification of workmen who installed “Orangeburg” fiber ducts as
conduit for underground electrical wiring as laborers under contract
including wage determination for electricians and laborers, and disputes
clause was violation of Davis-Bacon Act, 40 U.8.C. 276a, and referral of
erroneous classification to Secretary of Labor under disputes clause when
contractor disagreed with contracting officer’s determination based on
prevailing area practice but refused to submit contrary evidence did not
violate contract or prejudice contractor because it had not been advised
of referral, and Secretary’s confirmation, even though based on record
only, that classification was erroneous—determination that is not subject
to review—entitles laborers who were not supervised by journeyman
electrician to wage adjustment as electricians and not electrician
apprentices
“Public works”

Contracts for repainting mailboxes at their stationary positions, work
that is regular, continuous and recurring, and is performed in accordance
with Post Office Dept.’s Letter Box Maintenance Handbook approxi-
mately every 36 months, are subject to Davis-Bacon Act, 40 U.8.C. 276a,
an act that is applicable to contracts in excess of $2,000 for painting and
decorating of public buildings and works, whether performed in con-
junction with original construction or as regular maintenance, and mail-
boxes are within contemplation of term “public works,” which term en-
compasses any Govt-owned facility necessary for carrying on community
life and to cover any article or structure that is placed, either per-
manently or témporarily, at particular location to serve public purpose..__.
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